202103513000238330
05/13/2021 02:37:52 PM
SUBAGREM 1/12

Dralted, drawn & prepared for or by,
Recording requested by, and
When recorded return 10;

WELLS FARG() BANK.

NATIONAL ASSOCTATION

Wells Fargo Commercial Mortgage Servicing
401 S. Tryvon Street, 8th Floor

Charlotte, North Carolina 28202

Facsimile No.: 704-715-0034

ATTN: CMO Loan Admin.
Loan No.:o 330034773

SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT
AGREEMENT

Parties to the Document:

TENANT: BURLINGTON COAT FACTORY WAREHOUSE CORPORATION
OWNER: O&I IX BROOK HIGHLAND LLC

GUARANTOR. NONE

LENDER: WELLS FARGO BANK, NATIONAL ASSOCIATION

Property: 5201-5291 US 280, Birmingham. Alabama, 35242
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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

Tenant's Trade Name: Burlington Stores

NOTICE: THIS SUBORDINATION AGREEMENT RESULTS IN YOUR LEASEHOLD ESTATE IN THE
PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN THE LIEN OF THE
MORTGAGE (DEFINED BELOW),

Thl.:.- QUEU

ATIUI‘M H(JN Dl&-TUHEﬁNCF AND ATTHRNMENT AGREEMEHI {"‘Fﬁ. ‘I_n.,ﬂ-mem’ IRE: ]T'h_'lij as

a |l | tﬂ]‘p.lllll{m { TLndnl ] .-,1111:1 1'ﬂrE.:]L_,.]L,'S FARGH BANK, NAT]ONAL ASSDCIAT]GN {tiwﬂlhﬁl with 1ty
successors and assigns, “Lender), with reference 1o the f{.}]mwma lacts and tntentions of the parties:

RECITALS

Iand .:md l,mprmﬂ-m&nth L-L}TI‘IH‘I{JM} km}wn as 5’7'[}1 529] US 28{1 Blrmmgham Hldhdmd 3524”. Emd mote
specifically described in Exhibit A attached hereto (“Property™) and the owner of the landlord’'s interest n
the Lease identified 1in Recual B helow,

B ]'u.,,ndnl 15 the owner of the tenant’s nterest in that lease dated March 31, 2021, {reterred to herem as the

C. Lender has made a loan to Owner (“Loan”), which 18 secured by, among other things, a mortgage, deed of
trust, trust indr—:ntun ot dr.;c;d lo secure d{,hl L;nr.,umh:;rinfr the PTctnpﬂ-n:y (“Morteage™) and an assignment of

D. Tenant has agreed that the Lease shall be subject and subordinate to the lien of the Mortgage held by Lender.
provided Tenant s assured of continued occupancy ol the Property under the terms ol the Lease as hereinafter
provided.

E. Tenant and Lender desire to confirm therr understanding with respect 1o the Lease and the Security
Instrument, and 0 have Landlord conhirm s agreement therewith,

3 THEREFORE, the parties agree as tollows:
I SUBORDINATION.

1.1 Subordination. The len of the Lease and all of the terms, covenants, and provisions thereot, ang
all nghts, remedies and options ot Tenant thereunder (including, without limitation, any preferential
rights contained 1n the Lease. or otherwise existing, 1o acquire any or all ol the Property, or any
supertor leasehold interest therein) are and shall at all umes continue to be subject and subordinate
in all respects 1o the terms, covenants, and provisions of the Mortgage as of the date hereof, including
without limitation. all renewals. increases. modifications, spreaders, consolidations, replacements,
anrj tha;n&iﬂnﬂ. thrL::}f and Lo all SUIMS 5cuumd thL]Lh} .':md ddmmm ma::h;; thuuundu u.a.ith the same
and delwer}f m‘ the LE.—JSL. Tf:ndm .in.,kmf:rwhdgm lhd.l {}wmr du]m_md LO Lundﬁr an Ah&ﬂ.gn_nmm nt
Leases as securily for the Loan, and Tenant hereby expressly consents to such assignment. Tenant
agrees that if there 1s a default by Owner in the performance and observance of any of the terms of
the Loan, Lender may, al1is option, demand 1n writing that all rents due under the Lease be paid by
Tenant directly to Lender at the address specified by Lender. Tenant agrees that vpon Lender’s
written request for payment of rent directly to Lender. Tenant will imely remit any and all payments
due under the Lease directly o, and payable to the order of, Lender. Such payments (o Lender will

[l
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constitute performance of Tenant's payment obligations under the Lease. Tenant acknowledges and
agrees that it has no right or option of any nature whatsoever, whether pursuant to the Lease or
otherwise, to purchase the leased premises or the Property, or any portion thereot or any interest
therein. and to the extent that Tenant has had, or herealter acquires. any such right or option, the
same is hereby acknowledged 1o be and is hereby waived and released as against Lender.

1.2

1.3 Entire Agreement. This Agreement shall be the whole agreement and only agreement with regard
to the subordination of the Lease to the Mortgage, and shall supersede and cancel, but only insofar
as would affect the prionty between the Mortgage and the Lease, any prior agreements as to such
subordination, including. without limitation, those provisions, 1l any, contained in the Lease which
provide tor the subordination of the Lease 10 a deed or deeds ol (rust. a morigage or mortgages, 4
deed or deeds o secure debt or a trust indenture or trust indentures,

b

2.1 Non-Disturbance. Notwithstanding anything 10 the contrary contained in the Lease, s0 long as
there shall exist no breach. defauli or event of default (beyond any penod given 1o Tenant 1n the
Lease to cure such default) on the part of Tenant under the Lease at the time of any foreclosure of
the Mortgage. Lender agrees that the leasehold interest of Tenant under the Lease shall not be
terminated by reason ol such foreclosure. but rather the Lease shall continue im Tull foree and eftect
and Lender shall recogmze and accept Tenant as tenant under the Lease subject 1o the provisions of
the Lease. Nothing contained herein shall prevent Lender trom naming Tenant in any foreclosure
or other action or proceeding iminated by Lender pursuant to the Mortgage solely to the extent
necessary under applicable law in order for Lender 1o avail iself of and complete the foreclosure or
other remedy.

foreclosure of the Mortgage, or otherwise, Tenant agrees, for the benefit of New Owner and
efiective immediately and automatically upon the occurrence of any such transter, that:

(a} Tenant shall pay 1o New Chwner all rental payments required to be made by Tenant pursuant to
the terms of the Lease tor the remainder of the term of the Lease:

(b} Tenant shall be bound to New Owner 1o accordance with all of the provisions of the Lease for
the rematnder ot the term of the Lease;

(¢c) Tenant shall attorn to New Owner as i1ts landlord, such attornmeni o be effective and self-
operative without the execution of any lurther instruments:

(d) Intentionally omitied;

(¢) excluding any offsets relating to Tenant exercising sell-help in an emergency. New (hwner shall
not be subject to any claims, offsets or defenses which Tenant might have against any prior landlord
{including Owner), unless Lender was given notice and opportunity to cure as set forth herein;

TISTIAEN 2
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(1) New Owner shall not be obligated to complete any construction work required to be done by any
prior landlord (including Owner) pursuant to the provisions of the Lease or to reimburse Tenant for
any construction work done by Tenant but the foregeing in no way waives any ol the delivery
requirements set forth in the Lease and Tenant will not be obhgated 1o accept delivery i all delivery
conditions have not been satistied:

required as a result of {ire or other casvaity or by reason of condemnation unless New Owner shall
be obhigated under the Lease to make such:

(h) Intentionally omitted:

(1} New Owner shall not be liable for any act, omission or default of any prior landlord {including

Owner) unless such act or omission 15 of a continuing nature and Lender was given notice and an
opportunity (0 cure such act or omission in accordance with the terms of this Agreement;

(1} New Owaer shall not be bound by any rent or additnonal rent which Tenant emight have paid Tor
more than the current month or any secunity deposit or other prepaid charge paid to any prior
landlord {including Owner):

(k) New Owner shall not be bound by any amendmeni or modification of the Lease made without
1Ls written consent (which consent shall not be unrcasonably withheld. condinoned or delayed)
which (1) reduces the amount of rent payable under the Lease; (1) changes the date upon which the

obligations under the Lease: and

(I New Owner shall not be hable [or any obligations of landlord (including Owner) arising under
the Lease following any subsequent transter of the title o the leased premises by New Owner.

3. LEASE DEFAULTS. In ihe event Gwner shall fail (o pertorm or observe any of the terms, conditicns or
agreements in the Lease, Tenant shall give written notice thereot to Lender, however, failure to give such
notice shall not be a default under this Agreement or the Lease but shall only be ineffechive as 1o Lender until
aiven. lenant agrees that Lender has the right {(but not the obligation} to cure any breach or matenal default
speciied 1n such notice within fifteen (15) business days trom and atter the expiration date of the nme period
provided in the Lease for the cure thercol by Landlord; provided. however, that if such default cannot with
diligence be cured by Lender within such fifteen (15) business day penod, the commencement of the cure by
Lender within such fitteen (15) business day peried to remedy the same shall be deemed sufficient so long
as Lender pursues such cure with diligence. Tenant will accept performance by Lender of any term of the
Lease required to be performed by Owner with the same force and effect as thoueh performed by Owner,
although Lender shall 1n no event be required to do so. Lender’s cure rights are subject (0 Tenant’s right to
immediately exercise any emergency selt-help rights provided under the Lease

in the Property. Lender shall have no oblhigation, nor wncur any liability, beyond Lender’s inierest 1n the
Property. and Tenant shall look exclusively to such interest of Lender in the Property for the payment and
discharge of any obligations or lability imposed upon Lender hereunder. under the Lease (or under any new
lease with Tenant), and Lender 15 hereby released and relieved of any other obligations or hability hereunder,
under the Lease or under any such new lease. In no event shail Lender or any of its affiliates, officers,
directors, shareholders, or employees ever be personally be liable for any such obligation, liability or
judgment. Lender shall not, either by virtue of the Mortgage. the Assignment of Leases or this Agreement.,
be or become a mortgagee 1n possession or be or become subject 1o any hability or oblization under the Lease
or otherwise untll Lender shall have acquired the Owner's interest in the Property, by foreclosure or
otherwise, and then such hiabihity or obligation of Lender under the Lease (as modified by the terms of this
Agreement) shall exiend only to those habilities or obligations accruing subsequent 10 the date that Lender
nas acquired Owner s interest in the Property. Without limiuing the generality of the foregoing, neither the

T1S8T7 168 3
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Morteage. the Assienment of [eases nor this Agreement shall. prior to Lender's acquisttion ot Qwner s
terest n the Property. by foreclosure or otherwise, operate to place responsibility for the control, care.
management or repair of the Property upon Lender or impose upon Lender responstbilicy tor the carrving out
ol any of the terms or conditions ol the Lease. and Lender shall not be responsible or hable 1or any waste
commmitied on etther the leased premiscs or the Property by any party whatsoever. [or any dangerous or
detective condition of the Property or for any negligence in the management. upkeep. repair or control of
either the leased premises or the Property. Notwithstanding anything contained 1in this Agreement or the
Lease o the contrary. upon Lender's transter or assignment ot Lender s interests 1 the Loan. the Lease (or

any new lease executed pursuant 1o this Agreement). or the Property, Lender shall be deemed released and
relieved of any obligauons under this Agreement, the Lease (or any new lease executed pursuant to this
Agreement), and with respect (o the Property.

-

MISCELLANEQUS

h

Reliance by Lender. Intentionally omitted.

5.2 Heirs, Successors and Assigns. The covenants herein shall be binding upon, and 1nure 1o the
benclit of. the belrs, successors and assigns ot the parties hereto. Whenever necessary or appropriale
to give logical meaning to a provision ol this Agreement, the term “Owner shall be deemed (0 mean

the then current owner of the Property and the landlord’s tnterest in the Lease.

A
' )

Addresses; Request for Notice. So long as the Mortgage remains outstanding and unsatisticd.
Tenant will manl or deliver to Lender. at the address and in the manner herein below provided. a
copy of all notices given to the Qwner by Tenant under and pursuant (o the terms and provisions ol
the Lease. All notices and other communications that are required or pernntied (0 be given W &
party under this Agreement shall be in writing and shall be sent to such party. either by personal
delivery, by overnight dehvery service. by certified tirst class mail, return receipt requested, or by
tacsimile transmission, to the address or tacsumile number below.  All such notices and
communications shall be ettective upon receipt of such delivery or tacsumile transmission. The
addresses and facsimile numbers of the parties shall be:

Owner: Tenant: Lender:

G & [ IX BROOK Burlington Coal Factory Wells Fareo Bank. National
HIGHLAND LLC ¢/o DLC  Warchouse Corporation Association

Management Corporauon 1 830 Route 130 North Wells  Fargo  Commercial
565 Taxter Road. 4™ Floor Burlinglon. New Jersey Mortgage Servicing

Elmstord, New York 10523 (08016 Charlotie, North Carolina
Attn: General Counsel Atin: Legal Department Facsimale No.: 1-704-715-0034
Tel. No.. 914-631-313] Loan No.: 33-0934773

Fax No.: 914-56(0-2298 With a copy to:

Attn: Lease Admunistration

Tel. No.: 609-387-7800

provided, however. any party shall have the right 1o change uts address Tor nouce hereunder by the
giving of written nouce thereof wo the other party tn the manner set (orth 1n this Agreement.

5.4 Invalid or Inoperative Provisions. [f any poction or portions of this Agreement shall be held
invalid or inoperative, then all of the remaining portions shall remain in full force and effect. and.
S0 lar as 18 reasaonable and possible. ettect shall be given to the (ntent manilested by the portion or
portions held to be invalid or inoperative.

n
o

GOVERNING EAW; JURISDICTION.

JST71638.3
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a. THE PARTIES AGREE THAT THIS AGREEMENT AND THE OBLIGATIONS
ARISING HEREUNDER SHALL BE GOVERNED BY. CONSTRUED. APPLIED AND
ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE WHERE THE
PROPERTY IS LOCATED WITHOUT REFERENCE T THE CHOICE QIF LAW
PRINCIPLES THEREOF. AND ANY APPLICABLE LAW OF THE UNITED STATES
OF AMERICA. TO THE FULLEST EXTENT PERMITTED BY LAW, OWNER AND
TENANT HEREBY UNCONDITIONALLY AND IRREVOCABLY WAIVE ANY
CLAIM TOQ ASSLERT THAT THE LAW OF ANY OTHER JURISDICTION GOVERNS

THIS AGREEMENT.

b. ANY LEGAL SUIT, ACTION OR PROCEEDING AGAINST LENDER, OWNER OR
TENANT ARISING OUT OF OR RELATING TO THIS AGREEMENT MAY BE
INSTITUTED IN ANY [FEDERAL OR STATE COURT IN THE COUNTY WHERE
THE PROPERTY IS LOCATED., AND EACH PARTY HERETO WAIVES ANY
OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF
VENUE OF ANY SUCH SUIT. ACTION OR PROCEEDING. AND EACH PARTY
HERETQ HEREBY IRREVOCABLY SUBMITS TO THE JURISDICTION OIF ANY
SUCH COURT IN ANY SUIT. ACTION OR PROCEEDING.

5.6 Counterparts. This Agrecment may be executed 1n (wo or more counterparts, cach of which shall
be deemed an onginal and all of which together shall consutute and be construed as one and the
same instrument.

5.7 Section Headings. Section headings in this Agreement are {for conveniencee only and are not to be
construed as part of this Agreement or 1nany way lumiting or applying the provisions hereot.

3.8 Attorneys’ Fees. [l any lcegal action. suit or proceeding 1s commenced between Tenant and Lender
regarding their respective rights and obligations under this Agrcement, the prevailing party shall be
enhtled to recover, in addition to damages or other relief. costs and expenses. reasonable attorneys’
fees and court costs (ncluding. without limutation, expert witness fees). As used herein. the lerm
“nrevatling party” shall mean the party which obtains the principal relict 1t has scught. whether by
compromise settlement or judgment. [t the party which commenced or instituted the action, suit or
proceeding shall dismiss or discontinue 1t without the concurrence ot the other party. such other
party shall be deemed the prevalling party.

5.9 Binding Nature. This Agreement shall be binding upon and tnure (0 the benefit of the parties hereto
and their respective legal representatives, successors, successors-in-title and assigns. When uscd
hercin. the term “Owner™ reters (0 the landlord under the Lease and owner of the Property and to
any successar o the mterest ol landlord or owner of the Property and “Lender reters to Lender and
to any assignee or subsequent holder of the note sccured by the Mortgage (whether by assignment.
secondary markel transacuon. or otherwise) and Lender's servicer ot the Loan. 1t any.

iJ INCORPORATION. Exhibit A and the Owner’s Consent are attached herete and incorporated herein by
this reference.

[Signature Pages to Follow]

F157168%.3
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IN WITNESS WHEREOY-. the parties hereto have executed this Agreement as of the day and year [irst above written.

NOTICE: THIS AGREEMENT CONTAINS A PROVISION WHICH ALLOWS THE OWNER TO OBTAIN
A LOAN, THE PROCEEDS OF WHICH MAY BE EXPENDED FOR PURPOSES OTHER THAN THE
IMPROVEMENT OF THE PROPERTY.

LENDER:

ANK, NATIONAL ASSOCIATION

Aut h Orize d S 1gnor ]

STATE OF

COUNTY OF

(nthe _
le"-.ﬂ-ﬂd”}f dppeared

LEGALOZ/30927902v4 7
315716823
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A ﬂﬂtary‘ public or Dther officer Emmpletmg this EEFtIf cate venf les Dﬂl‘y‘ the |r.:1entnt},*r
of the individual who signed the document to which this certificate is attached,

and ru::t the truthfu!ness accuracy, or valldlty mf that ducument

State of California

County of rGUJlf/
) @’l fore me.

the " -::e'r}m

versonally appeared ___ \NU Y

who proved to me on the basis of sati sfat:tr::-ry evidence ta be the e ——————————————————— e ——————————————r————
person(s) whose name(s) is/fare subscribed to the within instrument
and acknowledged to me that he/shefthey executed the same

n hisfher/their authorized capacity{ies), and that by his/her/their
signature({s) on the instrument the person(s), or the entity upon
behalf of which the person(s} acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State
of California that the foregoing paragraph is true and correct.

MNotary Seal

WITNESS my hand
and official seal.

Type ar Title of Document { Ubj Am(m[M NW’D\SI\’UYH& M

Signer(s) Other Than Named Above ___ 1™ |

Account Number (if applicable}
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TENANT:
BURLINGTON COAT FALTQRY WAREHOUSE
CDRPDRATON. a Floridg cor |
By: . L\ r& y I ) B
Name: Michae %hdndhan
Title: Senior Yice Presiden|. Real Estate
STATE OF NEW JERSEY )
) 88,
COUNTY OF BURLINGTON )

personally appeared Michael Shanahah personally known 1o me or proved 1o me on the basis ol satislactory evidence
1 be the Iﬂdi‘vldlldl th}%e NAMC 1% L,ul'}‘-u:,l“li‘n.,f:l 16 the m[hln instrumént and he EiLkl‘lD"MLd“t’d 0 e lhél“”hL L?!LLLIJ'[Ld

On the Qi day {31@‘[’:1;1,4_.2, 2021, betore me. the Tuwed Notary Public 1o and for said State.

the mdmdual acted., LJILLLIJ'[EKJ lhe Imstrument.

i‘h.\‘/{
Hafﬁv L. E2czepanski

RHalde 28" e Bigte of Moow uprhgy
Wy Convmission Expaes Mday 19, 2074

IT IS RECOMMENDED THAT, PRIOR TO THE EXECUTION OF THIS AGREEMENT, THE PARTIES
CONSULT WITH THEIR ATTORNEYS WITH RESPECT HERETO.

LEGO2/30927902v4 3

T4 "1 75000
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OWNER’S CONSENT

The undersigned. which owns the Property and the Tandlord s imterest in the Lease. hereby consents (o the execution
of the forecoing SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT. and 1w
implicmentaton ol the agreements and transactions provided lor there-in.

OWNER:

G&I1X BROOK BIGHLAND LLC. a Delaware

limited hubihity company

By O&l IX Empire JV DLC LLC. a Delaware

limited habihity company. 11s sole member

By: Gé&l 1X [nvestment Empire LLC, 4
Delaware limited hability
company., 1Ls manager

STATE OF N W “f i ¥ )
) 58,
COUNTY OF b ul Joit )
'_J.l
On the ﬁ_’“ﬁ;w o AP 2021, before me. the undersigned. a Notary Public in and {or said Stale.
personally appeared Vil ée o ARy personally known to me or proved (0 me on the basis of

satislactory evidence o he the individual whose name 1s subscribed o the within instrument and he acknowledeed 1o
me that he executed the same his capacity, and that by his signature on the instrument, the individual. or the person
upon behalt of which the individual acted, execuled the instrument.

ﬁ%} ;- ;
N e tbies | M’f@
Notary Public

SAMNDRA PAEZ

NOTA RY‘ PUBLIC, STATE OF NEW YORK
Registration No. 0] PA6314275
Q}la_liﬁed in New York County

Commission Expires November 03, 2N22

LEGALD2/309279(32+v4 Y
VST16% 2
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EXHIBIT A

PARCLEL I

Lot !, according to the Survey of Brook Highland Plaza Resurvey, as recorded 1in Map Book 18, page 99, 1n the
Probate Office of Shelby County. Alabama.

LESS AND EXCEPZTZ that part of Lot 1 which 1s now part of Lot 2A, according to the Lowe’s Addition of Brook
Highland Plaza. as recorded 1in Map Book 31, pages 90, in the Probate OfMice of Shelby County, Alabama.

PARCEL II:

Lot 1A, according to the Brook Highland Plaza Resurvey, as recorded 1in Map Book 18, page 99, in the Probate Office
of Shelby Countv. Alabama.

PARCEL III:

Lot 2A. according to the Brook Highland Plaza Resurvey. as recorded in Map Book 18, page 99. 1n the Probate Ofhice
ol Shelby County. Alabama.

PARCEL 1V:

Lot 2B, according to the Amended Map ol Lowe’s Addition 10 Brook Highland Plaza, as recorded in Map Book 31,
page 96, In the Probate Ottice of Shelby County. Alabama,

TOGETHLER WITH all of the benchicial nghis and mterest in the casements under the leollowing instruments:

(1) Declaration ol Easements and Restnictive Covenanis (Brook Hizhland Development -1.35 acre Owm Parcel) by
AmSouth bank, N.A.. as Ancillary Trustee tor NBNC Nattonal Bank of North Carolina, as trustee for the Public
Emplovees Retrement System ol Ohto, dated 8/2/1990, and recorded 1in Real 307, Page 985, 1n the Probate Office ot
Shelby County, Alabama.

(11} Easement Agreement dated 10-12-1993, by and between AmSouth Bank., N.A., as Ancillary Trustee for
NanonsBank ot North Carolina, N.A., as Trustee tor the Public Emplovees Retirement System of Ohio, and Brook
Highland Limited Partnership, a Georgila Limited Partnership recorded in instrument 1993-325135, tn the Probate
Olhce of Shelby County, Alabama.

ALS0O)

All beneficial rights in casements granted o Developers Diversitied of Alabama. Inc.. an Alabama corporation by the
“Easement Agreement” dated 12-30-1994, by and between Brook Highland Limited Partnership and Developers
Diversified ot Alabama. Inc., as recorded in Instrument 1994-37773 and in Instrument 1995-27233, in the Probate
Oftice ot Shelby County, Alabama.

A-]
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Non-exclusive: perpetual right and easement in and to the common property as described in Brook Highland Common
Property Declaration of Covenants. Conditions and Resirictions recorded in Book 307. page 950, 1n the Probate Othice
ol Shelby County. Alabama.

Filed and Recorded

RS 7
o> TR Official Public Records
.:;' /L[ ~ Judge of Probate, Shelby County Alabama, County
A 2 7 Clerk
1 2 er
*{ £ Shelby County, AL
Q, N 05/13/2021 02:37:52 PM
R S $55.00 CHERRY
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