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SUBORDINATION NON-DISTURBANCE
AND ATTORNMENT AGREEMENT

On this klhﬁ'" day of October, 2014, Timothy Franklin Donovan and Angela Elaine Sparks

Donovan, husband and wife (successors in interest and assignees of James F. Donovan and Dorothy H.
Donovan), whose address 1s 5321 Chandler Mountain Road, Steele, Alabama 35987 (hereinafter jointly.
severally and collectively the "Lessor"), the lessor under that certain Lease (the "Lease") dated May 10,
1996 with ELI'S HAMBURGER HEAVEN, INC. (as assignee of ELI'S, INC.), whose address is 5309
Highway 280 S, Bimingham, AL, 35242 ("Lessee"), certifies, covenants and agrees with and to FIRST
PARTNERS BANK ("Lender") as tollows:

.

L

SNDA Donovan. DOC

Lessor is the fee simple owner of the property described on Exhibit “A™ attached hereto and
incorporated herein by reference (the "Leased Property™), and lLessor is the lessor of the Leased
Property under the Lease.

To Lessor’s knowledge, the Lessee is the current lessee under the Lease.

The Lease (a true and correct copy of which is attached hereto) has not been canceled, modified,
assigned, extended or amended.

As of this date, the Lease is in full force and effect; there are no uncured defaults under the Lease:
Lessor has no claims against the Lessee under the Lease except as set forth in the lease; to Lessor’s
knowledge, Lessee has no offsets against the rent or other charges payable by Lessee under the Lease:
and as of the date hereof, Lessee has either satisfied all of its obligations to the Lessor under the Lease
or the same have been waived by Lessor.

Lessor has received no actual notice of any sale, transfer or assignment, hypothecation or pledge of
Lessee's nght, title or interest in, to or under the Lease, except to Lender.

Lessor has not sold, transferred, assigned, hypothecated or pledged the leased premises or its right, title
or mterest 1n, to or under the Lease.

Lessor acknowledges that Lessor has been notified that Lessee intends to mortgage its right, titie and
interest in, to and under the Lease to Lender as collateral for a loan (the "l.oan"). Lessor hereby agrees

that the making of the Loan and the encumbering of Lessee's interest in the Lease do not constitute a
default under the Lease.

Lessor agrees that it will deliver to Lender, at the address set forth below, a duplicate copy of any and
all written notices which Lessor may, from time to time, give or serve upon Lessec under the terms of
the Lease, as and when Lessor gives or serves such notices upon Lessee:

FIRST PARTNERS BANK
2121 Highland Avenue South
Birmingham, Alabama 35205

Farlure to dehiver a copy of such notice to Lender shall in no way affect the validity of the notice as it
respects Lessee, but shall make the same invalid as it respects the interest of the Lender.

Lessor turther agrees that Lender shall have (a) thirty (30) days following receipt of written notice
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from Lessor as to the non-payment of any monetary sum due under the Lease within which to cure
such monetary default, and (b) the same period of time as Lessee after Lender has recetved written
notice from Lessor of any non-monetary default by Lessee within which to cure such non-monetary
default, or if such default(s) cannot be cured within such time, then such additional time, not to exceed
ninety (90) days, as may be reasonably necessary to cure such default(s) (including, but not hmited to,
commencement of foreclosure proceedings, if necessary to effect such cure). Upon Lender curing
such default in accordance with the foregoing, any notice of Lessor advising of any such event of
default or any action of Lessor to terminate this Lease or to interfere with the occupancy, use or
enjoyment of the Leased Property by reason thereof shall be deemed rescinded and this Lease shall
be reinstated and shall continue in full force and effect.

Notwithstanding anything to the contrary contained in the Lease or in this agreement, in addition and
not in limitation of the foregoing, (a) Lessor and Lessee each agree not to (1) amend or modify the
Lease in any respect without the prior written consent of Lender and/or (ii) terminate the Lease without
Lender’s prior written consent, and (b) Lessor and Lessee acknowledge and agree that the Lease shall
not be amended, modified and/or terminated if either Lessor or Lessee attempts to amend, modify
and/or terminate the Lease without first obtaining Lender's prior written consent.

Lessor agrees to accept performance of Lessee's obligations under the Lease by Lender as if it were
performance by Lessee. Notwithstanding the foregoing, Lessor acknowledges that while Lender shall
have the right to tender performance of Lessee's obligations under the Lease, Lender shall not have the
obligation to do so.

If Lender or its successors or assigns succeeds to Lessee's interest in the Iease, the Lease shall not be
terminated by such action and Lessor agrees to accept performance of Lessee's obligations under the
Lease by Lender or its successors or assigns, and the [.ease shall continue 1n full force and effect as a
lease between Lessor and Lender or its successors or assigns. Lender shall not be responsible for
obligations under the Lease unless and until Lender succeeds to Lessee's interest in the Lease. Lender
shall remain responsible for Lessee's obligations under the Lease only so long as Lender 1s the owner,
and Lender will not be liable under the Lease following the sublease or assignment to a third party or
its other disposition of Lessee’s leasehold estate upon reasonable approval by Lessor of such third
party's financial capacity, which approval shall not be unreasonably withheld or delayed.

Without the prior consent of Lender, 1) the Lease shall not be surrendered or canceled (other than as a
result of a default of Lessee after notice to and opportunity to cure of Lessee and Lender, respectively)
prior to the expiration of the term of the Lease, 11) Lessee shall not have the nght to exercise any option
to terminate the Lease, and 111) any agreement purporting to surrender, cancel, terminate, modify or
amend the Lease or any attempted exercise of such option, without the consent of the Lender, shall be
ineffective, null and void.

[f the Lease terminates before its term expires, including the rejection of the Leasc in a bankruptcy
proceeding involving Lessee, except by eminent domain, Lessor shall serve upon Lender writien notice
of that fact, together with a statement of all sums which would at that time be due under the Lease but
for the termination, and of all other defaults under the Lease then actually known to Lessor. The
Lender may then obtain a new lease and a bill of sale for all personal property and fixtures in the
building previously owned by l.essee and then owned by Lessor arising out of such termination, all n
accordance with and upon the following terms and conditions. Upon the written request of Lender
within thirty (30) days after service of notice that the Lease has been terminated, Lessor shall enter
into a new lease of the Leased Property with Lender. or its designee (which designee does require the
approval of Lessor, which approval shall not be unreasonably withheld, delayed or conditioned:
provided, however, said designee does not require the approval of Lessor if the designee has the same
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or better financial condition as Lessee did at the date of the Lease). which new lease shall: (1) be
entered mto at the reasonable cost of the new tenant, (11) be effective as of the date of termination of the
[ease, (111) be for the remainder of the term of the Lease, and (1v) be at the same rent and upon all the
agreements, terms, covenants, and conditions of the Lease (including reversion of all personalty upon
expiration of earlier termination of the new lease to Lessor); and (v) be executed within fourteen (14)
business days after the same has been tendered by Lessor to Lender. The new lease shall require the
tenant to perform all of Lessee's unfulfilled obligations under the Lease that are reasonably susceptible
of being performed by the Lessee. Upon execution of the new lease, the new tenant shall pay all sums
that would then be due under the Lease but for the termination. Subject to the preceding sentence,
upon execution of the new lease, Lessor shall aliow to the new tenant, and the new tenant shall be
entitled to, an adjustment equal to the net income derived by Lessor from the Leased Property during
the period from the date of termination of the Lease to the date of execution of the new lease. Lessor
acknowledges that Lender is unwilling to make the Loan to Lessee without this paragraph, and without
this paragraph, there is an inadequate remedy at law for Lender, therefore, if Lessor fails to enter into a
new lease with Lender upon the terms and conditions set forth above within ten (10) days of the
termination of the Lease, Lender may seek specific performance of Lessor's obligation to enter into a
new lease upon the terms and conditions set forth above in addition to any other rights or remedies of
Lender.

Effective upon the commencement of the term of any new lease executed under the above section, all
subleases shall be assigned and transferred without recourse by Lessor to the tenant under the new
lease. All moneys on deposit with Lessor which Lessee would have been entitled to use but for the
termination or expiration of the Lease may be used by the tenant under the new lease for purposes of
and in accordance with its provisions. The new tenant shall thereafter indemnify and hold Lessor, its
agents and employees harmless from and against any claims of such subtenants with regard to any
deposits actually received by the new tenant.

The provisions of this agreement notwithstanding, nothing contained herein shall grant Lender any
rights greater than those granted to Lessee under the Lease or expand any rights granted to Lessee
under the Lease.

Lessor has full power and authority to enter into and perform its agreements under this agreement, and
the person executing and delivering this agreement on behalf of Lessor is fully and properly authorized
to do so, and neither the execution, delivery or performance of its obligations under this agreement is
or could result 1n a violation of any applicable law, rule, regulation, statute, court order or other
governmental pronouncement, or a default under any agreement or organizational document, to which
Lessor is a signatory or by which its properties may be bound.

This agreement may be executed in one or more counterparts, or by the parties executing separate

counterpart signature pages, Including facsimiles transmitted by telecopier, all of which shall be
deemed the original counterpart of this agreement.
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19. Upon payment in full of all obligations due Lender secured by the mortgage given by Lessee to Lender
on Lessee’s interest in the Leased Property and Lease, and the satisfaction and termination of such

mortgage, then this agreement shall terminate.

LESSOR; | - £ 4.:
K- (DW"E.S.
Timothy Fragklin Donovan (successor in interest and

othy H. Donovan)

assignee of James F. Donovan and

(o
LS.
Anggla Elaine Sparks Dohovan (duccessor in interest and

Assignee of James F. Donovan and Dorothy H. Donovan)

LESSEE: ELI'S HAMBURGER HEAVEN;, INC.

By: ) 2l _@MCdg )

Phillip (Pete) J. Flach  (Its President)

STATE OF ALABAMA )
HEHNG COUNTY )
LESSOR’S ACKNOWLEDGEMENT

I, the undersigned, Notary Public, in and for said County in said State, hereby certify that Timothy Franklin
Donovan and Angela Elaine Sparks Donovan, husband and wife, (successors in interest and assignees of James F.
Dgnmmuang Dorothy H. Donovan), whose name is signed to the forgoing instrument, and who is known to me,

é\xﬁ"\\ "ﬁ:;iore me on this day that, being informed of the contents of the instrument, he executed the same
"bn,ﬂ#;’@y the same bears date.
O ."'. .'- o -3
27 WOTARy % % g
¢ iven undér‘ﬁlg hand and official seal, this the ay of O
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/ "ﬂmmmu\“"\ My Commission Exp
STATE OF ALABAMA )
JEFFERSON COUNTY )

[, the undersigned, a Notary Public in and for said County, in said State, hereby certify that Phillip (Pete) J. Flach
whose name as President of ELI'S HAMBURGER HEAVEN, INC., an Alabama corporation, is signed to the foregoing
instrument and who is known to me, acknowledged before me on this day that, being informed of the contents of said
instrument, he, as such officer, and with full authority, executed the same voluntarily, as an act of said corporation.

Given under my hand and ofticial seal, this the day of October, 2014.

‘ 7 &ML& 3

NOTARY PUBLIC
My Commission Expires:

Lok
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E@ Upon payment in full of all obligations due Lender secured by the mortgage given by Lessee to Lender
on Lessee’s interest in the Leased Property and Lease, and the satisfaction and termination of such
mortgage, then this agreement shall terminate.

i
I%ESSOR:
|

LESSEE:

ATE OF ALABAMA )
| S COUNTY )

LESSOR’S ACKNOWLEDGEMENT

|, the undersigned, Notary Public, in and for said County in said State, hereby certify that Tunothy Franklin
Donovan and Angela Elaine Sparks Donovan, husband and wife, (successors m interest and assignees of James F.
Dg‘umnang Dorothy H. Donovan), whose name is signed to the forgoing instrument, and who 1s known to me,
- bgforc me on this day that, being informed of the contents of the instrument, he executed the same

rily t n,ﬁ:t@/y the same bears date.

S7 \oran, “ox
2 Gwen undar‘ﬂlﬁ hand and official seal, this the o ;

ttags My Commission EXpRReCOMMISSION EXPIRES SEFTEMBER 11, 2016

STATE OF ALABAMA )
JEFFERSON COUNTY }

I, the undersigned, a Notary Public in and for said County, in said State, hereby certify that Phithip (Pete) J. Flach
whose name as President of ELI'S HAMBURGER HEAVEN, INC., an Alabama corporation, is signed to the foregoing

instrument and who 1s known to me, acknowledged before me on this day that, being informed of the contents of said
instrument, he, as such officer, and with full authority, executed the same voluntarily, as an act of said corporation.

Given under my hand and official seal, this the 7 ~ day of October

r - - —— r —r T

NOTARY PUBLIC | o
My Commission Expires: l7/l I+ {,Z'D | (fv

TESTEEFY . FEAFEEY - 1 JB Al cm e m e ——
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EXHIBIT "A"

;

é

gThe following property is leased by James F. Donovan and Dorothy H. Donovan to ELI'S INC. on
ay 10, 1996 as evidenced by Memorandum of Lease recorded on October 1, 1996 as
strument 1996-32295 in the Office of the Judge of Probate of Shelby County, Alabama, and
ssigned on October 1, 1996 by Eli's Inc to Elf’s Hamburger Heaven, Inc. in accordance with the
rms of an Assignment and Assumption of Ground Lease recorded on February 17, 1997 as

nstrument 1997-05012 in said probate office]

Commence at the Southeast corner of Section 31, Township 18 South, Range 1 West,
thence run North along the East line of said Section a distance of 1663.70 feet; thence tum
an angle of 90 degrees 18 minutes 08 seconds to the left and run a distance of 533.53 feet
to the point of beginning; thence continue in the same direction a distance of 265.53 feet;
thence turn an angle of 90 degrees 00 minutes to the left and run a distance of 271.52 feet
to the North night of way line of U.S. Highway 280; thence turn an angie of 96 degrees 52
minutes to the left and run along said Highway right of way a distance of 267.45 feet;
thence turn an angle of 83 degrees 08 minutes to the left and run a distance of 239.54 feet
to the point of beginning. Situated in the NE % of the SE % of Section 31, Township 18
South, Range 1 West, Huntsville Meridian, Shelby County, Alabama; bemg situated in
Shelby County, Alabama.

LESS AND EXCEPT that portion of the property leased to Peak, Inc. d/b/a Express Qil
more particularly described as follows:

Commence at the Southeast comer of Section 31, Township 18 South, Range 1 West;
thence run North along the East line of said Section a distance of 1663.70 feet; thence turn
left 90 degrees 18 minutes 08 seconds and run West 533.53 feet; thence turn left 90
degrees 00 minutes 00 seconds and run South 239.54 feet; thence tum 83 degrees 08
minutes 00 seconds right and run Westerly along the North Right of Way line of U.S.
Highway 280 24.75 feet to the Point of Beginning; thence continue Westerly 120.00 feet;
thence turn 96 degrees 52 minutes 00 seconds right and run North 256.70 feet; thence turn
90 degrees 00 minutes 00 seconds right and run Easterly 119.14 feet; thence turn 90
degrees 00 minutes 00 seconds right and run South 242.35 feet to the Point of Beginning.

UBJECT TO: 1) taxes and assegsments for the year 2014, a hien but not vet payable: 1) terms and conditions of that certain Lease
Agreement dated 5/10/1996 by and between James F. Donovan and Dorothy H. Donovan and Eli’s Inc., filed for record 10/01/1996,
ccorded in Instrument 1996-32293, assignment and assumption recorded in Instrument 1997-03012; ui) casement recorded in
nstrument 1996-32293 assigned and assumed in Instrument 1997-17768: iv) right of way granted to Alabama Power Company by
nstrument recorded 1in Volume 112, page 131, Volume 129, page 151 and Volume 220. page 349: v) casement with restrictions
ecorded m Volume 2001, page 26718 and Volume 2001, page 14728 vi) casement recorded in Instrument 1996-32294, assigned
nd assumed in Instrument 1997-17768; vii) easement recorded in Instrument 1999-46825: viii) less and except any portion of
ubject property lying within a road right of way; vii) right of way granted to Alabama Power Company by instrument recorded in
eed Book 314, page 929, 1x) night of way to State of Alabama recorded in Deed Book 231, page 447, Deed Book 251, page 686.

eed Book 251, page 746 and Deed Book 251, page 449: and x) coal. oil, gas and minera! and mining rights which are not owned by
Aortgagor.

L

Shelby Cnty Judge of Prubate AL
10/09/2014 01:28:07 PM FILED/CERT Page 5 of 3

et R b e By i e e Ny Rl Bt S gy



