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STATE OF ALABAMA
COUNTY OF SHELBY

MORTGAGE AND SECURITY AGREEMENT

THIS MORTGAGE AND SECURITY AGREEMENT (this “Mortgage”) dated as of
the ( Oﬂi’ day of August, 2012, entered into by 7 S&M Land, LLC, an Alabama limited liability
company (the “Borrower”), for the benefit of Southern States Bank, an Alabama banking

corporation (the “Lender”).

Recitals

In order to induce Lender to make the Loan, as hereinafter defined, and to secure the
Loan which is evidenced by the Note, as hereinafter defined, Borrower has delivered this

Mortgage to Lender.

Agreement

NOW, THEREFORE, in consideration of the foregoing recitals and to induce Lender to
make the Loan, and to secure the prompt payment of all amounts due under the Note, this
Mortgage and all of the other Loan Documents, as hereinafter defined, and also to secure the full
and complete performance of each and every obligation, covenant, duty and agreement of
Borrower in this Mortgage, the Note and all of the other Loan Documents:

ARTICLE I

Definitions and Other Provisions of General Application

For all purposes of this Mortgage, except as otherwise expressly provided or unless the
context otherwise requires:

(1) The terms defined in this Article have the meanings assigned to them in this
Article. Singular terms shall include the plural as well as the singular and vice versa and words

connoting one gender shall refer to all genders.

29 x4

(2) All references in this instrument to designated “articles”, “sections” and other
subdivisions are to the designated articles, sections and subdivisions of this instrument as

originally executed.

(3)  The terms “herein”, “hereof’ and “hereunder” and other words of similar import
refer to this Mortgage as a whole and not to any particular article, section or other subdivision.

(4) Capitalized terms not otherwise expressly defined herein shall have the same
meanings given to such terms in the Loan Agreement, as heremafter defined.
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Condemnation Awards shall have the meaning stated in the Granting Clause C of Article II.

Default Rate shé.ll have the meaning set forth in the Note.

Environmental Law(s) shall mean and include all laws, rules, regulations, ordinances,
judgments, decrees, codes, orders, injunctions, notices and demand letters of any Governmental
Authority applicable to Borrower or the Property (including the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended, 42 U.S.C. Sections 9601, et
seq.) relating to Hazardous Substances and the protection of human health or the environment,
including any relating to Hazardous Substances.

Event of Default shall have the meaning set forth in the Note and in the L.oan Agreement.
An Event of Default shall “exist” if an Event of Default shall have occurred and be continuing
and all applicable grace and cure periods shall have expired.

Guarantor means, or refers to, each of, 7 S&M Foods, LLC, an Alabama limited liability
company, Forrest S. Rubenstein, Michael Rubenstein and Samuel Rubenstein, individually, or
collectively, as the context may require.

Guaranty means, or refers to, the Guaranty Agreement executed by each Guarantor to
Lender, on or about the date of this Mortgage, as the same may hereatter be amended from time
to time.

Hazardous Substances means, or includes, any hazardous or toxic material, substance,
pollutant, contaminant or waste, or similar terms, defined by or regulated as such under any
Environmental Laws, but shall not include (1) supplies tor cleaning and maintenance 1n
commercially reasonable amounts required for use in the ordinary course of business, provided
such items are incidental to the use of the Property and are stored and used in substantial
compliance with all Environmental Laws (11) supplies or materials utilized in connection with
the operation of a quick service food establishment in commercially reasonable amounts
required for use in the ordinary course of business, provided such items are incidental to the use
of the Property and are stored and used in substantial compliance with all Environmental Laws

and (ii1) standard office supplies in commercially reasonable amounts required for use in the
ordinary course of business, provided such items are incidental to the use of the Property and are
stored and used in substantial compliance with all Environmental Laws (items referred to in
clauses (i), (11) and (111) are hereinafter sometimes referred to as “Excluded Hazardous
Materials™).

Improvements shall have the meaning stated in the first Granting Clause of Article II.

Loan shall mean the principal sum of up to Seven Hundred Thirty Seven Thousand
Three Hundred Ninety Five and 22/100 ($737,395.22) Dollars which sum shall, or may, be
advanced to Borrower by Lender pursuant to, and in accordance with the terms and conditions
set forth in, the Note and/or Loan Agreement.

Loan Agreement shall mean that certain .oan Agreement dated on or about the date of
this Mortgage, between Borrower and Lender, as the same may be amended from time to time.
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[_.oan Documents shall mean the Note, this Mortgage, the Guaranty, the Loan Agreement
and all other documents, instruments and agreements now or hereafter executed or delivered
pursuant hereto or in connection with the Loan secured by this Mortgage, as at any time

amended, supplemented or restated.

Note shall mean the Non-Revolving Construction Line and Term Loan Promissory Note
of even date herewith executed and delivered by Borrower payable to Lender’s order in the
principal amount One Million Seven Hundred Ninety Thousand Eight Hundred Sixteen and

97/100 ($1,790,816.97) Dollars.

Obligations shall mean, collectively, (i) the principal of and interest on the Note, future
advances up to the face amount of this Mortgage and every extension, renewal, amendment and
restatement thereof provided such future advances are limited to reasonable costs of collection
of the Note, maintenance of the Property including the payment of property taxes and insurance
premiums thereon and for the purpose of perfecting and protecting the lien on the Property
intended by this Mortgage; (ii) the performance of Borrower’s obligations under all the Loan
Documents; (iii) all costs, expenses, charges and other amounts becoming due and payable
under any of the Loan Documents, and each of them; and (iv) all renewals, extensions and
restatements of any or all of the obligations described in items (i) through (iv) above, inclusive,
whether or not any renewal or extension is executed in connection therewith or whether

reference i1s made to this Mortgage.

Personal Property and Fixtures shall have the meaning stated in the Granting Clause B of
Article II.

Property shall mean the Real Estate, the Improvements, the Personal Property and
Fixtures and all other property and rights referred to or intended so to be in Granting Clauses A

and B of Article II.

Real Estate shall have the meaning stated in the Granting Clause A ot Article I1.

ARTICLE I

Granting Clauses

As security for the Obligations, Borrower has bargained and sold and does hereby grant,
bargain, sell, transfer, assign, set-over and convey to Lender, its successors and assigns, the
property and interests in property described in the following Granting Clauses, and Borrower has
granted and does hereby grant to Lender security title to and a continuing security interest in said
property and interests in property and all proceeds and products thereot:

A. Real Estate and Improvements

The real property described on Exhibit A attached hereto and interests therein, together
with all easements, permits, licenses, rights-of-way, contracts, leases, tenements, hereditaments,
appurtenances, rights, privileges and immunities pertaining or applicable to said real property

I
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and interests therein (collectively, the “Real Estate”), together with all buildings, structures and
improvements now or hereafter located on such Real Estate (the “Improvements™).

B. Personal Property and Fixtures

All personal property and fixtures located on the Real Estate in which Borrower has any

interest, including all substitutions and replacements for such personal property and fixtures and
the proceeds thereof (collectively, the “Personal Property and Fixtures™).

C. Condemnation Awards and Insurance Proceeds

Subject to the provisions hereof respecting application of the following for the purposes
and on the terms and conditions set forth herein: (1) all awards or payments, including all interest
thereon, together with the right to receive the same, that may be made to Borrower with respect
to the Property as a result of the exercise of the right of eminent domain, any damage to or
destruction of the Property or any part thereof, or any other injury to or decrease in the value ot
the Property (herein referred to as “Condemnation Awards”), and (11) all right, title and interest
of Borrower in and to any policies of insurance (and the proceeds thereof) with respect to any
damage to or destruction of the Property.

All of the property described in the foregoing Granting Clauses A through C, inclusive, 1s
herein sometimes together reterred to as the “Mortgaged Property™.

TO HAVE AND TO HOLD the Mortgaged Property, together with all the rights,
privileges and appurtenances thereunto belonging, unto Lender, its successors and assigns,

forever;

ARTICLE III

Representations and Warranties

To induce Lender to make the LLoan, Borrower represents and warrants to Lender, its
successors and assigns, that:

(1) Valid Title and Related Warranties. Borrower 1s lawfully seized of an indeteasible
estate in fee simple in and to, and good title to, the Real Estate; Borrower has a good right to sell
and mortgage the Property; the Property is subject to no liens, encumbrances or security
interests; and Borrower will forever warrant and defend the title to the Property unto Lender
against the claims of all persons whomsoever.

(2) Maintenance of Lien Priority. Borrower shall take all steps necessary to preserve
and protect the validity and priority of the mortgages and liens on and security interests in the
Mortgaged Property created hereby. Borrower shall execute, acknowledge and deliver such
additional instruments as Lender may reasonably deem necessary in order to preserve, protect,

continue, extend or maintain the lien and security interest created hereby as a lien on and security
interest in the Mortgaged Property, except as otherwise permitted under the terms of this

Mortgage. All reasonable and customary costs and expenses incurred in connection with the

LR
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protection, preservation, continuation, extension or maintaining of the liens and security interests
hereby created shall be paid by Borrower.

(3) Legal Status of Borrower. Borrower 1s a duly organized and validly existing
Alabama limited liability company in all respects in good standing under the laws of the State of
Alabama. Borrower has the full power and authority to consummate the transactions

contemplated by this Mortgage.

(4) No Pending Adverse Matters. There are no actions, suits or proceedings pending or,
to the best of Borrower’s knowledge, threatened, which might adversely affect the financial
condition of Borrower or Guarantor or which might impair the value of any Mortgaged Property
taken or to be taken by Lender in connection with the transactions contemplated hereby. Neither
Borrower nor Guarantor 1s in violation of any agreement the violation of which might reasonably
be expected to have a materially adverse effect on such Borrower’s or Guarantor’s business or
assets, and neither Borrower nor Guarantor is in violation of any order, judgment or decree of
any court, or any statute or governmental regulation to which Borrower or Guarantor 1s subject.
Neither the execution nor performance of this Mortgage, the Note, nor any other LLoan Document
will result in any breach of any mortgage, security deed, lease, credit or loan agreement or any
other instrument which may bind or atfect Borrower or Guarantor.

ARTICLE 1V

Covenants of Borrower

SECTION 4.01 Payment of Taxes and Other Assessments

Borrower will pay or cause to be paid all taxes, assessments and other governmental,
municipal or other public dues, charges, fines or impositions imposed or levied upon the
Property or on the interests created by this Mortgage or with respect to the filing of this
Mortgage, and any tax or excise on rents or other tax, however described, assessed or levied by
any state, federal or local taxing authority as a substitute; in whole or 1n part, for taxes assessed
or imposed on the Property or on the lien and other interests created by this Mortgage, and before
said taxes, assessments and other governmental charges are delinquent, Borrower will deliver
receipts therefor to Lender upon Lender’s written request or, in the case of mortgage filing
privilege taxes, pay to Lender an amount equal to the taxes. Borrower may, at its own expense,
in good faith contest any such taxes, assessments and other governmental charges and, in the
event of any such contest, may permit the taxes, assessments or other governmental charges so
contested to remain unpaid during the period of such contest and any appeal therefrom, provided
that during such period enforcement of such contested items shall be effectively stayed. If any
tax or assessment is levied, assessed or imposed by any governmental authority on Lender as a
legal holder of any of the Obligations or any interest in this Mortgage (other than federal and
state income taxes), then all such taxes and assessments shall be paid by Borrower promptly after
they become due and payable but in any event betore they become delinquent (and in the opinion
of counsel for Lender, such payment by Borrower i1s lawful and does not place Lender in

violation of any law).
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SECTION 4.02 Insurance

(a) Borrower shall keep or cause to be kept the Property insured against loss or
damage by fire, windstorm, flood (to the extent permitted by law), extended coverage perils,
vandalism, liability coverage for injuries to person or property while on the Real Estate,
malicious mischief and such other hazards, casualties or other contingencies as from time to time
in such amounts, in such manner and in such companies as maybe permitted by law and as
Lender may reasonably approve. All such policies shall name Lender as a named insured and
provide that any losses payable thereunder with respect to the Property shall (pursuant to loss
payable clauses, in form and content acceptable to Lender, to be attached to each policy) be
payable to Lender, as a mortgagee, and provide that the insurance provided thereby, as to the
interest of Lender, shall not be invalidated by any act or neglect of Borrower, nor by the
commencing of any proceedings by or against Borrower in bankruptcy, insolvency, receivership
or any other proceedings for the relief of a debtor, nor by any foreclosure, repossession or other
proceedings relating to the property insured, nor by any occupation of such property or the use ot
such property for purposes more hazardous than permitted in the policy. Borrower shall furnish
to Lender insurance certificates, in form and substance reasonably satisfactory to Lender,
evidencing compliance by Borrower with the terms of this Section and, upon the request of
Lender at any time, Borrower shall furnish Lender with photostatic copies of the policies
required by the terms of this Section. Borrower will cause each insurer under each of the policies
to agree (either by endorsement upon such policy or by letter addressed to Lender) to give
Lender at least ten (10) days’ prior written notice of the cancellation of such policies in whole or
in part or the lapse of any coverage thereunder. Borrower agrees that it will not take any action
or fail to take any action which action or inaction would result in the invalidation of any
insurance policy required hereunder. At least ten (10) days prior to the date the premiums on
each such policy or policies shall become due and payable, Borrower shall furnish to Lender

evidence of the payment of such premiums.

(b) Insured Casualty; Restoration. If any part of the Property shall be damaged or
destroyed, in whole or in part, by fire or other casualty, Borrower shall give prompt notice to
Lender and Borrower will promptly restore the Property to the equivalent of its original
condition; and if a part of the Property shall be damaged through condemnation, Borrower will

promptly restore, repair or alter the remaining portions of the Property in a manner satistactory to
Lender. Notwithstanding the foregoing, Borrower shall not be obligated so to restore unless 1n

each instance Lender agrees to make available to Borrower any insurance or condemnation
proceeds actually received by Lender hereunder in connection with such casualty loss or
condemnation, to the extent such proceeds are required to defray the expense of such restoration;

provided, however, that the insufficiency of any such insurance or condemnation proceeds to
defray the entire expense of restoration shall in no way relieve Borrower of Borrower’s
obligation to restore. In the event all or any portion of the Property shall be damaged or
destroyed by fire or other casualty or by condemnation, Borrower shall promptly deposit with
Lender a sum equal to the amount by which the estimated cost of the restoration of the Property
(as determined by Lender in its good faith judgment) exceeds the actual net insurance or
condemnation proceeds with respect to such damage or destruction. After a casualty occurs or a
condemnation award is made, all insurance proceeds or such condemnation award shall be paid
to Lender. Every casualty shall be settled and adjusted by Borrower only after consultation with

and approval by Lender.
L
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SECTION 4.03 Condemnation Awards

The entire proceeds of any Condemnation Award shall be paid to Lender and, after first
applying such award to the payment of all costs and expenses (including attorneys’ fees)
reasonably incurred in the collection thereof, shall be applied as provided in Section 4.02(b),
with respect to the amount of such proceeds. No such application shall cure or waive any default

or Event of Default by Borrower.

SECTION 4.04 Waste, Demolition, Alteration or Replacement; Removal of Personal
Property and Fixtures

Borrower will cause the Property and every part thereof to be maintained, preserved and
kept in safe and good repair, working order and condition, will not commit or permit waste
thereon, will not remove, demolish or materially alter the design or structural character of any
building now or hereafter erected on the Property without the express prior written consent of
Lender (not to be unreasonably withheld, conditioned or delayed), will comply in all materal
respects with all laws and regulations of any Governmental Authority with reference to the
Property and the manner and use of the same, and will from time to time make all necessary and
proper repairs, renewals, additions and restorations thereto so that the value and etficient use
thereof shall be preserved and maintained. Borrower agrees not to remove any of the Personal
Property and Fixtures included in the Mortgaged Property unless the same is promptly replaced
with like property of at least similar value and utility.

SECTION 4.05 Compliance by Borrower with Terms ot Other Loan Documents

Borrower shall comply, fully and faithfully, with all of its obligations under all of the
Loan Documents. If Borrower fails or refuses to do so, Lender may, but shall not be required to,
perform any and all of such obligations of Borrower under the Loan Documents, including but

not limited to the payment of any or all sums due from Borrower thereunder. Any sums so paid
by Lender shall constitute advances, shall be part of the Obligations, and shall be secured hereby.

SECTION 4.06 Environmental Compliance and Indemnity

(a) Borrower shall not (with the exception of the Excluded Hazardous Materials), and
shall not knowingly permit any other person to, (1) bring any Hazardous Substances onto the
Property except any such Hazardous Substances that are used in the ordinary course of the
contemplated business as to be conducted on the Property and that are handled, stored, used and
disposed of in accordance with applicable Environmental Laws; (2) subject to the terms of
Subsection (1), if any other Hazardous Substances are brought or found on the Property,
immediately remove and properly dispose of the same in accordance with applicable
Environmental Laws; (3) cause the Property and the operations conducted thereon (including all
operations conducted thereon by other persons) to comply in material respects with all
Environmental Laws; (4) permit Lender from time to time to inspect the Property and observe
the operations thereon; (5) undertake any and all preventive, investigatory and remedial action
(including emergency response, removal, clean up, containment and other remedial action) that
is (A) required by any applicable Environmental Law, (B) necessary to prevent or minimize any
property damage (including damage to any of the Property), personal injury, or harm to the

AL
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environment, or the threat of any such damage or injury, by releases of or exposure to Hazardous
Substances in connection with the Property or the operations on the Property or (C) determined
to be necessary by an environmental audit or site assessment of the Property; (6) give notice to

Lender in writing if Borrower should become aware of (A) any material spill, release or disposal
of any Hazardous Substances, or imminent threat thereof, at the Property, in connection with the
operations on the Property, or at any adjacent property that could migrate to, through or under
the Property, (B) any material violation of Environmental Laws regarding the Property or
operations on the Property, and (C) any material investigation, claim or threatened claim under
any Environmental Law, or any notice of violation under any Environmental Law, mvolving
Borrower or the Property; and (7) deliver to Lender, at Lender’s request, copies of any and all
documents in Borrower’s possession or to which Borrower has access relating to Hazardous
Substances or Environmental Laws and the Property, and the operations on the Property,
including laboratory analyses, site assessments or studies, environmental audit reports and other

environmental studies and reports.

(b)  If Lender at any time reasonably believes that Borrower is not complying with all
applicable Environmental Laws or the requirements hereof regarding the same, or that a material
spill, release or disposal of Hazardous Substances has occurred on or under the Property, Lender
may require Borrower to furnish to Lender an environmental audit or site assessment reasonably
satisfactory to Lender with respect to the matters of concern to Lender. Such audit or assessment
shall be performed at the expense of Borrower by a qualified consultant approved by Lender. It
Borrower fails to provide such site assessment, inspection or audit within thirty (30) days after
such request, Lender may order same, and Borrower hereby grants to Lender and its employees,
agents and contractors access to the Property and a license to undertake such site assessment,
inspection or audit. Borrower shall be responsible tor the cost of such assessment, mspection or
audit, and if Borrower fails to pay such cost, Lender may make an advance to pay the same.

(¢) Borrower hereby warrants that, to the best of the information, knowledge and
belief of Borrower (1) there are no civil, criminal or administrative environmental proceedings
involving the Property that are pending or to Borrower’s knowledge threatened; (2) Borrower
knows of no facts or circumstances that might give rise to such a proceeding in the future; (3) the

Property is in compliance with all applicable federal, state and local statutory and regulatory
environmental requirements; and (4) the Property is free from any and all Hazardous Substances.

(d) Borrower shall defend, indemnify and save harmless Lender (the “Indemnitee”)
from and against any and all liabilities, claims, causes of action, judgments, damages, fines,
penalties, response costs, and other losses, costs and expense of any nature whatsoever, including
reasonable attorneys’ fees and costs of investigation and litigation, asserted against or suffered
by the Indemnitee that are related to or arise out of or result from any violation of, or non-
compliance of the Property or of Borrower with Environmental Laws, or the presence of
Hazardous Substances on or under or included in the Property during the time Borrower has any
interest in the Property or 1s otherwise in possession of the Property and any investigation, clean
up or removal of, or other remedial action or response costs with respect to, any Hazardous
Substances located on or under or included in the Property, or any part thereof, during the time
Borrower has any interest in the Property or 1s otherwise in possession of the Property that may
be required by any Environmental Law or Governmental Authority (specifically including
without limitation any and all liabilities, damages, fines, penalties, response costs, investigatory

LI A
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or other costs pursuant to the Comprehensive Environmental Response, Compensation and

Liability Act of 1980, as amended, 42 U.S.C. Section 9601, et seq.) and including without
limitation claims alleging noncompliance with Environmental Laws which seek relief under or

are based on state or common law theories such as trespass or nuisance.

(e) Anything in the Loan Documents to the contrary notwithstanding, Borrower shall
have the right (1) to contest (a “Contest”) by appropriate administrative, legal or equitable
proceedings, diligently prosecuted in good faith, in its name or in the name of the Indemnitee, 1if
required by law, at the sole cost and expense of Borrower, the validity or applicability or any
Environmental Laws, or any claims, litigation, demands, defenses, judgments, suits, proceedings
relating to (x) Hazardous Substances at or about the Property (an “Environmental Complaint™) or
(y) Borrower and (11) to postpone compliance with the Environmental Laws until the final
determination of such Contest without violating the provisions of this Agreement or any Loan

Documents, provided, that:

(1) enforcement proceedings with respect to any and all Environmental Laws
are deferred or stayed during the pendency of the Contest;

(2) Lender shall not be subject to any civil or criminal or other liabilities,
costs or expenses by reason of any such Contest or postponement in complying with the
Environmental Laws;

(3) Borrower shall post a bond or any other security which shall be required
of it in connection with the Contest:

(4) the Property shall not be impaired 1n the reasonable judgment of Lender
and no default or Event of Default shall exist under any of the L.oan Documents, beyond
applicable notice and cure periods, and Lender shall not have completed foreclosure or a
sale under power ot sale or accepted 1n a deed 1n lieu of foreclosure or otherwise (1) or
commenced to enforce any of Lender’s rights or remedies under the Loan Documents, or

(11) taken title to all or any portion of the Property;

(5) any Contest shall be instituted promptly after Borrower obtains notice of
any Environmental Laws which asserts any obligation or liability affecting Borrower,
Lender or all or any portion of the Property, and such Contest shall at all times be
diligently prosecuted until a final judgment is obtained that negates such assertion of

obligation or liability; and

(6) Borrower shall notity Lender in writing within ten (10) days after
commencement of a Contest, and shall give Lender a monthly report in writing, during
the period of a Contest, on Borrower’s progress with respect thereto, and shall promptly
give Lender such other information with respect thereto as Lender shall reasonably

request.

Lender will, at the sole expense of Borrower, execute and deliver any documents
reasonably required to prosecute such contest proceedings, provided however that Lender shall
not have any liability and Borrower shall not have any recourse against Lender for any liability

R
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arising theretfrom or in connection therewith. Lender, at the sole cost and expense of Borrower,
shall have the right (but not the obligation) to join in any Contest.

() The provisions of this Section shall survive the payment of the Obligations in full

and the termination, satisfaction, release (in whole or in part) and the foreclosure of this
Mortgage and shall remain in full force and effect with respect to claims and losses asserted

against or suffered by Lender until commencement of an action with respect to any event or
occurrence shall be prohibited by law.

ARTICLE V

Transfer of, or Liens on, Property

Borrower covenants and agrees that, anything in the LLoan Documents to the contrary
notwithstanding, it will not, without the express prior written consent of Lender, sell, transfer,
lease, convey or otherwise dispose of, or create, or permit or suffer to exist, any lien, security
interest or other encumbrance on, all or any part of the Property or any interests therein, except
as specifically permitted under the Loan Documents, it being expressly understood and agreed
that a violation of the provisions of this Article V shall constitute an Event of Default under this
Mortgage. Any sale, transter, lease, conveyance, other disposition or act of creating, permitting
or suffering to exist any lien, security interest or other encumbrance in violation of this Article V

shall be null, void and of no effect.

ARTICLE VI

Deteasance

It (1) Borrower shall pay in full and discharge all of the Obligations, and (ii) Lender shall
then have no obligation or commitment to advance funds, incur obligations, or give value to
Borrower with respect to the Loan, as defined in the Loan Agreement, then this Mortgage and
the grants and conveyances contained herein shall become null and void, and the Mortgaged
Property shall revert to Borrower, and the entire estate, right, title and interest of Lender shall

thereupon cease; and Lender shall, promptly upon the request of Borrower and at Borrower’s
cost and expense, deliver to Borrower proper instruments acknowledging satisfaction of this

Mortgage and terminating all financing statements filed in connection herewith; otherwise, this
Mortgage shall remain in full force and effect.

ARTICLE VII

Rights of Lender Upon Default

SECTION 7.01 Acceleration of Indebtedness

It an Event of Default exists, Lender, at its sole option, may, by notice to Borrower,
effective upon dispatch, declare all of the Obligations to be forthwith due and payable,
whereupon all the Obligations shall become and be forthwith due and payable, without
presentment, demand, protest or further notice of any kind, all of which are hereby expressly
waived by Borrower, and Lender may immediately enforce payment of all such amounts and

o AN ARAT
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exercise any or all of its rights and remedies under this Mortgage and the other Loan Documents
and available at law or equity.

SECTION 7.02 Operation of Property by Lender

In addition to all other rights herein and in the other Loan Documents conterred on
Lender, if an Event of Default exists, Lender (or any person, firm or corporation designated by
Lender) may, but shall not be obligated to, enter upon and take possession of any or all ot the
Property, exclude Borrower therefrom, and hold, use, administer, manage and operate the same
to the extent that Borrower could do so, without any liability to Borrower resulting therefrom
(except resulting from willful misconduct or gross negligence of Lender); and Lender may
collect, receive and receipt for all proceeds accruing from such operation and management, make
repairs and purchase needed additional property, and exercise every power, right and privilege of
Borrower with respect to the Mortgaged Property.

SECTION 7.03 Judicial Proceedings; Right to Receiver

If an Event of Default exists, Lender may proceed by suit for a foreclosure of its lien on
and security interest in the Property, to sue Borrower for damages on account of or arising out of
said default or breach, or to sue Borrower for specific performance of any provision contained
herein, or to enforce any other appropriate legal or equitable right or remedy, whether under this
Mortgage, any other Loan Documents or otherwise. Lender shall be entitled, as a matter or right,
upon bill filed or other proper legal proceedings being commenced for the foreclosure of this
Mortgage, to the appointment by any competent court or tribunal, without notice to Borrower or
any other party, of a receiver of the rents, 1ssues and profits of the Property, with power to lease
and control the Property and with such other powers as may be deemed necessary.

SECTION 7.04 Power of Sale

This Mortgage shall be subject to foreclosure and may be foreclosed as now provided by
law in case of past due mortgages, and Lender shall be authorized, at 1ts option, whether or not
possession of the Property is taken, after giving notice by publication once a week for three

consecutive weeks of the time, place and terms of each such sale together with a description ot
the property to be sold by publication in some newspaper published in the county in which the

Property to be sold 1s located, to sell, or cause to be sold, all and singular the Property, and all the
estate, right, title and interest therein, in front of the courthouse door of the County Courthouse

of the county in which the Property to be sold is located, at public outcry, between the legal
hours of sale to the highest bidder for cash, or otherwise foreclose this Mortgage as provided by
applicable law. Lender, its successors and assigns, may bid at any sale or sales had under the
terms of this Mortgage and may purchase the Property, or any part thereof, if the highest bidder
theretor. The purchaser at any such sale or sales shall be under no obligation to see to the proper
application of the purchase money. At any toreclosure sale any part or all of the Property, real,
personal or mixed, may be offered for sale in parcels or en masse for one total price, the proceeds
of any such sale en masse to be accounted for in one account without distinction between the
items included therein or without assigning to them any proportion of such proceeds, Borrower
hereby waiving the application of any doctrine of marshalling or like proceeding. If Lender, in
the exercise of the power of sale herein given, elects to sell the Property in parts or parcels, sales
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thereof may be held from time to time, and the power of sale granted herein shall not be tully
exercised until all of the Property not previously sold shall have been sold or all the Obligations
shall have been paid in full. Borrower hereby waives any equitable rights otherwise available to
it with respect to marshalling of assets hereunder, or to require Lender to exhaust its remedies
against any Person. Notwithstanding the foregoing, L.ender shall with respect to any foreclosure
offer such Property for sale alternatively en masse for one total price and in parcels for individual
prices, it being understood that multiple parcels of real estate comprise a portion of the Property,
each of which could be sold independent ot the others.

SECTION 7.05 Personal Property and Fixtures

(a) After an Event of Default shall have occurred, Lender shall have and may
exercise with respect to any or all of the Personal Property and Fixtures all rights, remedies and
powers of a secured party under the Alabama Uniform Commercial Code with reference to the
Personal Property and Fixtures or any other items in which a security interest has been granted
herein, including without limitation the right and power to sell at public or private sale or sales or
otherwise dispose of, lease or utilize the Personal Property and Fixtures and any part or parts
thereof in any manner, to the fullest extent authorized or permitted under the Alabama Uniform
Commercial Code after default hereunder, without liability for the preservation of the Personal
Property and Fixtures or their value and without the necessity of a court order. Lender shall have,
among other rights, the right to take possession of the Personal Property and Fixtures and to
enter upon any premises where the same may be situated for the purpose of repossessing the
same without being guilty of trespass and without liability for damages occasioned thereby and
to take any action deemed appropriate or desirable by Lender, at its option and 1in its sole but
reasonable discretion, to repair, restore or otherwise prepare the Personal Property and Fixtures
for sale or lease or other use or disposition. At the request of Lender Borrower shall assemble the
Property and make the Property available to Lender at any place designated by Lender. To the
extent permitted by law, Borrower expressly waives any notice of sale or any other disposition of
the Personal Property and Fixtures and any rights or remedies of Lender with respect to, and the
formalities prescribed by law relative to, the sale or disposition of the Personal Property and
Fixtures or to the exercise of any other right or remedy of Lender existing after detault. To the
extent that such notice 1s required and cannot be waived, Borrower agrees that if such notice 1s
given to Borrower in accordance with the provisions of Section 8.08 below, at least ten (10) days
before the time of the sale or other disposition, such notice shall be deemed reasonable and shall

fully satisfy any requirement for giving said notice.

(b) Borrower agrees that Lender may sell or dispose of the Personal Property and
Fixtures in accordance with the rights and remedies granted under this Mortgage with respect to
the real property covered hereby. Borrower hereby grants to Lender the right, at its option after
the occurrence of any Event of Default, to transfer at any time to itself or its nominee the
Personal Property and Fixtures or any part thereot and to receive the monies, income, proceeds
and benefits attributable to the same and to hold the same as additional Mortgaged Property or to
apply 1t on the Obligations in such order and manner as Lender may elect. Borrower covenants
and agrees that all recitals in any instrument transferring, assigning, leasing or making other
disposition of the Personal Property and Fixtures or any part thereof shall be full proof of the
matters stated therein, and no other prootf shall be required to establish the legal propriety of the
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sale or other action taken by Lender and that all prerequisites of sale shall be presumed
conclusively to have been performed or to have occurred.

SECTION 7.06 Conveyance After Sale

Borrower hereby authorizes and empowers Lender or the auctioneer at any foreclosure
sale had hereunder, for and in the name of Borrower, to execute and deliver to the purchaser or
purchasers of any of the Property sold at foreclosure good and sufficient deeds ot conveyance or

bills of sale thereto.

SECTION 7.07 Application of Proceeds

All payments then held or thereafter received by Lender as proceeds of the Property, as
well as any and all amounts realized by Lender in connection with the enforcement of any right

or remedy under or with respect to this Mortgage, shall be applied by Lender as follows:

(1) to the payment of the Obligations, and to the payment of all costs and
expenses of any kind then or thereafter at any time reasonably incurred by Lender in
exercising its rights under this Mortgage and any of the other Loan Documents or
otherwise reasonably incurred by Lender in collecting or enforcing payment of the
Obligations, as well as to the payment of any other amount then or thereatter at any time
owing by Borrower to Lender under this Mortgage or any ot the other Loan Documents,
all in such priority as among such principal, interest, costs, fees, expenses and other

amounts as Lender shall elect;

(2) any balance remaining after payment in full of all amounts reterred to in
paragraph (1) above shall be paid by Lender to Borrower, at the written direction of
Borrower, in such amounts as Borrower shall so direct in writing or to whomever else
may then be legally entitled thereto.

SECTION 7.08 Waiver of Appraisement Laws

Borrower waives, to the fullest extent permitted by law, the benefit of all laws now
existing or hereafter enacted providing for (1) any appraisement before sale of any portion of the
Property (commonly known as appraisement laws or (i1) any extension of time for the
enforcement or the collection of the Obligations or any creation or extension of a period of
redemption from any sale made in collecting the Obligations (commonly known as stay laws and

redemption laws).

ARTICLE VIII

Provisions of General Application

SECTION 8.01 Provisions Regarding Remedies

(a) The exercise by Lender of any option given under the terms of this Mortgage shall

not be considered as a waiver of the right to exercise any other option given herein, and the filing
of a suit to foreclose the lien and security interest granted by this Mortgage shall not be
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considered an election so as to preclude foreclosure under power of sale after a dismissal of the
suit; nor shall the publication of notices for foreclosure preclude the prosecution of a later suit

thereon.

(b)  No failure or delay on the part of Lender in exercising any right, power or remedy
under this Mortgage shall operate as a waiver thereof, nor shall any single or partial exercise of
any such right, power or remedy preclude any other or further exercise thereof or the exercise of

any other right, power or remedy hereunder or thereunder.

(c) The remedies provided in this Mortgage and in the other Loan Documents are
cumulative and not exclusive of any remedies provided by law.

(d) No amendment, modification, termination or waiver of any provisions of this
Mortgage or the other Loan Documents, nor consent to any departure by Borrower theretrom,

shall be effective unless the same shall be in writing and signed by an executive officer of
Lender, and then such waiver of consent shall be effective only in the specific instance and for

the specific purpose for which given.

(e) No notice to or demand on Borrower in any case shall entitle Borrower to any
other or further notice or demand in similar or other circumstances.

SECTION 8.02 Landlord-Tenant Relationship

Any sale of the Property under this Mortgage shall, without further notice, create the
relationship of landlord and tenant at sufferance between the purchaser and Borrower.

SECTION 8.03 Enforceability

If any provision of this Mortgage is now, or at any time hereafter becomes, invalid or
unenforceable, all other provisions hereof shall remain in full force and effect and shall be
construed in favor of Lender to effectuate the provisions hereof.

SECTION 8.04 Application of Payments

Except as provided in Loan Documents, 1f the lien or the security interest created by this
Mortgage is invalid or unenforceable as to any part of the Obligations or 1s mnvalid or
unenforceable as to any part of the Mortgaged Property, the unsecured or partially secured
portion of the Obligations shall be completely paid prior to the payment of the remaining and
secured or partially secured portion of the Obligations, and all payments made on the
Obligations, whether voluntary or under foreclosure or other enforcement action or procedures,
shall be considered to have been first paid on and applied to the full payment of that portion of
the Obligations that is not secured or not fully secured by the lien or security interest created

hereby.

SECTION 8.05 Advances by Lender

The proceeds of the Loan shall be advanced to Borrower by Lender in accordance with,
and subject to all of the terms and conditions of, the [.oan Agreement. If Borrower shall fail to
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comply with the provisions hereof with respect to the securing of insurance, the payment of
taxes, assessments and other charges, maintenance or repair of the Property, environmental-
related obligations under Section 4.06, any amount due under a prior mortgage, performance of
Borrower’s obligations under any Lease, or any other term or covenant herein contained, after
expiration of the applicable grace and/or notice period, Lender may (but shall not be required to)
make advances to effect performance of the same, and where necessary enter or take possession
of the Property for the purpose of performing any such term or covenant. In addition, Lender
may make advances for any other purpose in order to protect Lender’s interest in, and/or the
value of, the Property or any portion of the Property to the extent permitted by law, Borrower
agrees to repay all advances upon demand, with interest from the date such advances are made,
at the Default Rate (to the fullest extent permitted by applicable law), and all advances, with

interest, shall be secured hereby.

SECTION 8.06 Release or Extension by Lender

Lender, without notice, may release any part of the Property or Guarantor without in any
way affecting the rights of Lender hereunder as to any part of the Property not expressly released
and may agree with any party with an interest in the Property to extend the time for payment of
all or any part of the Obligations or to waive the prompt and full performance of any term,
condition or covenant of this Mortgage or any of the other LL.oan Documents.

SECTION 8.07 Partial Payments

Acceptance by Lender of any payment of less than the amount due on the Obligations
shall be deemed acceptance on account only, and the failure of Borrower to pay the entire
amount then due after any cure period shall be and continue to constitute an Event of Default,
and at any time thereafter and until the entire amount due on the Obligations has been paid,
Lender shall be entitled to exercise all rights conferred on it by the terms of this Mortgage in case
of the existence of an Event of Default.

SECTION 8.08 Addresses for Notices

(a) Any request, demand, authorization, direction, notice, consent, or other document
provided or permitted by this Mortgage to be made upon, given or furnished to, or filed with,
Borrower or Lender shall be sufficient for every purpose hereunder if in writing and (except as
otherwise provided in this Mortgage) either (i) delivered personally to the party or, if such party
is not an individual, to an officer, or other legal representative of the party to whom the same 1s
directed, (ii) sent by nationally recognized overnight courier, with all charges paid and addressed
as provided on the cover page hereof, or (ii1) mailed by certified mail, postage prepaid and
addressed as provided on the cover page hereot.

(b) Borrower and Lender may specify a different address for the receipt of such
documents by mail by giving notice of the change in address to the other parties identitied in this

subsection.

(C) Any such notice or other document shall be deemed to be received (1) as of the
date delivered, if delivered personally in accordance with subsection (a)(1) of this Section, (1) the
next business day if sent by overnight courier in accordance with subsection (a)(11) of this
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Section, or (111) three (3) days after the date deposited 1n the mail, if mailed in accordance with
subsection (a)(1i1) of this Section.

SECTION 8.09 Construction of Mortgage

This Mortgage may be construed as a mortgage, chattel mortgage, conveyance,
assignment, security agreement, pledge, financing statement, hypothecation or contract, or any
one or more of them, in order fully to effectuate the lien hereof and security interest created

hereby and the purposes and agreements herein set forth.

SECTION 8.10 Effect of Headings

The article and section headings herein are for convenience only and shall not affect the
construction hereof.

SECTION &8.11 Date of Mortgage

The date of this Mortgage is intended as and for a date for the convenient identification of
this Mortgage and is not intended to indicate that this Mortgage was executed and delivered on

said date.

SECTION 8.12 Governing Law

This Mortgage shall be construed in accordance with and governed by the laws of the
State of Alabama.

SECTION 8.13 Counterparts

This Mortgage may be executed in any number of counterparts, each of which so
executed shall be deemed an original, but all such counterparts shall together constitute but one

and the same mstrument.

SECTION 8.14 No Obligations Assumed by Lender Lender shall not by virtue of this
Mortgage or otherwise assume any duties, responsibilities, liabilities or obligations with respect
to any of the Mortgaged Property (unless expressly assumed by Lender under a separate
agreement 1n writing), and this Mortgage shall not be deemed to confer on Lender any duties or
obligations that would make Lender directly or derivatively liable for any person’s negligent,
reckless or willful conduct. Borrower agrees to defend, indemnify and save harmless Lender
from and against any and all claims, causes of action and judgments relating to Borrower’s
performance of its duties, responsibilities and obligations with respect to any of the Mortgaged

Property.

SECTION 8.15 Secondary Lien. Notwithstanding anything in this Mortgage to the
contract, this Mortgage is second and subordinate to that certain Mortgage and Security
Agreement from Borrower to Lender of even date herewith to secure a Loan for One Million

Fifty Three Thousand Four Hundred Twenty One and 75/100 ($1,053,421.75) Dollars.
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IN WITNESS WHEREOQF, Borrower has executed this Mortgage the day and year first
above written by its duly authorized Manager.

7 S&M Land, LLC, an Alabama limited
liability company, Borrower

By: Rube Corporation, an  Alabama
corporation, as Manager of Borrower

By: t W
gtanley % %ubenstein, as President of the

Manager of Borrower

STATE OF ALABAMA
NOTARY ACKNOWLEDGEMENT

COUNTY OF JEFFERSON

I, the undersigned, a Notary Public in and for said State and County, hereby certify that
Stanley M. Rubenstein whose name as President of Rube Corporation as Manager of 7 S&M
Land, LLC, an Alabama limited liability company, is signed to the foregoing Mortgage, and who
is known to me, acknowledged before me on this day that, being informed of the contents of the
Mortgage, he, as President of Rube Corporation as Manager of/7 S&M Land, LLC, an Alabama
limited liability company, executed the same voluntarily on the day/the same bears date.

Given under my hand and seal this {O’M day of Aug/ st, 20

(SEAL) . _ My Commissign Expires:
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Exhibit “A”

Lot 2, according to the plat or map of Chelsea Crossing Subdivision as recorded
in Map Book 37, Page 49, in the Probate Office of Shelby County, Alabama.

Also conveyed are all rights which constitute an interest in real property and
benefit the real estate under that certain Access Easement Agreement dated June
7, 2007, by and between Wachovia Bank, National Association, and MJM
Chelsea, LLC, as recorded in Instrument #20070608000270400 1n the Probate
Oftice of Shelby County, Alabama.
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