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When Recorded Mail to:
Lee L. Sheppard, Esq.
Maynard, Cooper & Gale, P.C.
1901 Sixth Avenue North
- 2400 AmSouth/Harbert Plaza
Birmingham, Alabama 35203-2618

ASSUMPTION AGREEMENT

THIS ASSUMPTION AGREEMENT is made effective as of the Z-/l day of October,
2000, by and among Summerchase, L.L.C. and South Oak Properties, L.L.C., as tenants-in-
common ("Original Borrower"); Summerchase Apartments, L.P., an Alabama limited partnership
("New Borrower"); and the FEDERAL HOME LOAN MORTGAGE CORPORATION
("Noteholder") and is acknowledged and consented to by Engel Realty Company, Inc., William A.
Butler, Hubert W. Goings, Jr. and William E. Coleman (collectively, the "Remaining Original
Guarantors") and James T. Parsons ("Released Original Guarantor") (Remaining Original
Guarantors and Released Original Guarantor, collectively referred to as the "Original Guarantors™).

RECITALS

A. Onginal Borrower obtained a mortgage loan (the “"Loan") from Collateral Real Estate
Capital, LLC an Alabama limited liability company ("Original Lender"), which loan is
secured by certain Land and Improvements (the "Property"), located in Shelby County,
Alabama. The Land is more particularly described in Exhibit A, attached to this
Agreement.

- B. Onginal Borrower executed a promissory note evidencing the Loan, dated September 14,
' 2000, 1n the original principal amount of $10,550,000.00, payable to Original Lender (the
"Note"). The Original Guarantors guaranteed payment of certain amounts due under the
- Note by executing a Limited Guaranty (Alabama) dated September 14, 2000 (the "Original
Guaranty").

C.  To secure repayment of the Loan, Original Borrower executed and delivered to Original
Lender a Multifamily Mortgage, Assignment of Rents and Security Agreement (the
"Security Instrument”) of even date with the Note, which is recorded in the Official Records
in the County of Shelby, State of Alabama (the "Land Records™) as Instrument Number
2000-32057. Any capitalized terms used in this Agreement and not defined shall have the
meaning ascribed to them in the Security Instrument.
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The Note, Security Instrument and any other document executed by Original Borrower in
connection with the Loan that will be assumed by New Borrower, all as listed on Exhibit B
to this Agreement, are referred to collectively in this Agreement as the "Loan Documents".

Original Lender endorsed the Note to the order of the Noteholder and by instrument dated
September 14, 2000 filed for record on September 14, 2000 in the Land Records as
Instrument Number 2000-32058 sold, assigned and transferred all right, title and interest of
the Original Lender in and to the Security Instrument and the Loan Documents to the
Noteholder. The Noteholder is now the owner and holder of the Note and the Loan is
serviced by Collateral Real Estate Capital, LLC (the "Servicer").

Original Borrower has transferred or has agreed to transfer all of its right, title, and interest
1n and to the Property to New Borrower (the "Transfer").

New Borrower has agreed to assume all of Original Borrower’s rights, obligations, and
liabilities created or arising under the Loan Documents, with certain modifications, if any,
as set forth in Exhibit C to this Agreement (the "Assumption”).

Subject to the full satisfaction of all conditions set forth below, the Noteholder has agreed to
consent to New Borrower’s Assumption,

‘Original Borrower desires to be released by the Noteholder from any and all obligations and

liabilities under the terms and provisions of the Loan Documents, and Noteholder has
agreed to release Original Borrower from further liability (except as provided in Section 14
of this Agreement).

NOW, THEREFORE, in consideration of these premises, the mutual covenants contained

in this Agreement and other good and valuable consideration, the receipt and sufficiency of which
are acknowledged, the parties agree as follows:

1.

ASSUMPTION AGREEMENT

Assumption of Obligations. New Borrower covenants, promises and agrees that New
Borrower, jointly and severally if more than one, will unconditionally assume and be bound
by all terms, provisions, and covenants of the L.oan Documents set forth in Exhibit B to this
Agreement, as 1f New Borrower had been the original maker of the Loan Documents. New
Borrower will pay all sums to be paid and perform each and every obligation to be
performed by Original Borrower under and in accordance with the terms and conditions of
the Loan Documents.

Affirmation by New Borrower. New Borrower agrees that the Loan Documents set forth in
Exhibit B to this Agreement are and will be and remain in full force and effect, enforceable
against New Borrower in accordance with their terms, except as modified by Exhibit C to
this Agreement. The Property will remain subject to the lien, charge and encumbrance of
the Security Instrument. Nothing contained in this Agreement or done pursuant to this
Agreement will atfect or be construed to affect the lien, charge, and encumbrance of the
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Security Instrument or the priority of the Security Instrument over other liens, charges and

‘encumbrances. Nothing contained in this Agreement or done pursuant to this Agreement
will release or be construed to release or affect the liability of any party or parties who may
now or after the date of this Agreement be liable under or on account of the Note and the
Security Instrument, except as expressly provided in this Agreement. New Borrower will
be liable for the payment of all sums and the performance of every obligation required
under the Loan Documents to the extent set forth in the Loan Documents as modified by
this Agreement. '

3. Subordination of Rights of Original Borrower and New Borrower. Any indebtedness of
Original Borrower to New Borrower, or of New Borrower to Oniginal Borrower, now or
existing after the date of this Agreement, together with any interest on such debt, 1s hereby
subordinated to any indebtedness of Original Borrower or New Borrower to the Noteholder
under the Loan Documents. Any collection or receipts with respect to any such
indebtedness of Original Borrower to New Borrower, or of New Borrower to Original
Borrower, will be collected, enforced and received by New Borrower or Original Borrower

~(as applicable) in trust for the benefit of the Noteholder, and will be paid over to the
Noteholder on account of the indebtedness of Original Borrower and New Borrower to the
Noteholder, but without impairing or affecting in any manner the liability of Original
Borrower or New Borrower under the other provisions of the Loan Documents and this
Agreement. However, until the occurrence of an Event of Default under the Security
Instrument, Original Borrower or New Borrower (as applicable) will be entitled to retain
for its own account all payments made on account of the principal of and interest on any
such indebtedness; provided no such payment is made more than ten (10) days in advance
of the due date.

4. Modification of Note and Security Instrument. New Borrower and Noteholder agree that
the provisions of the Loan Documents are modified as set forth on Exhibit C to this

Agreement.

5.  Replacement Reserve. New Borrower and Noteholder agree that a Replacement Reserve
- Account will be established with Servicer with payments to be made by New Borrower to
such account in the amount of Five Thousand and 00/100 Dollars ($5,000.00) per month, in
accordance with the terms and provisions of the Replacement Reserve Agreement to be
executed by New Borrower and Noteholder on the same date as this Agreement. The
failure of New Borrower to comply with the additional obligations contained in this Section
will constitute an Event of Default under the Security Instrument, and the Noteholder will

be entitled to exercise all remedies available to it under the terms of the Loan Documents.

Servicer will transfer the amount of One Thousand Two and 11/100 Dollars ($1,002.11) to
the New Borrower’s Replacement Reserve Account as the Initial Deposit.
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Orniginal Borrower acknowledges and agrees that by executing this Agreement it
relinquishes all right, title and interest it has or may have in the Replacement Reserve
Account.

6. Repairs.
No Repair Escrow is required. Original Borrower acknowledges and agrees that Noteholder
1s not holding any funds pursuant to the Repair Escrow, if any, executed by Ornginal
- Borrower.

7. Tax and Insurance Escrow.

| New Borrower will not be required to pay escrows for water and sewer charges (that could
become a lien on the Property), and assessments or other charges (that could become a lien
on the Property) (the "Impositions”); however, New Borrower and New Guarantor, if any, |
will be personally liable for any loss or damage as the result of New Borrower’s failure to
pay any Imposition. The Note is hereby amended as set forth in Exhibit C to evidence the
personal liability of New Borrower and New Guarantor, if any. By execution of this
Agreement, Original Borrower acknowledges and agrees that it relinquishes any right, title
or interest 1t has or may have 1n any escrow account.

8. Guaranty Requirements. On the date of execution of this Agreement, Engel Summerchase,
LILC (Jointly and severally if more than one, "New Guarantor") will execute and deliver to
Noteholder the appropriate version of the Guaranty (the "Guaranty") under which the New
Guarantor guarantees the full and punctual payment when due of the "Guaranteed
Obligations” (as such term is defined in the Guaranty). The Guaranty will provide that New
Guarantor 1s personally liable for zero percent (0%) of the outstanding principal balance of
the Loan. New Guarantor automatically will become liable for one hundred percent (100%)
of all amounts payable under the L.oan Documents upon the occurrence of certain events
more specifically set forth in the Guaranty.

9. Ratification of Onginal Guaranty. By signing the Acknowledgment and Consent to this
- - Agreement where indicated below, the Remaining Original Guarantors:

a) ratity the guaranty under which they guaranteed payments of certain amounts under

' the LLoan Documents (the "Orniginal Guaranties™), as more particularly set forth in
the Onginal Guaranties;

b) acknowledge that the Oniginal Guaranties remain in full force and effect without any

~exoneration; and

C) agree that the Loan Documents as assumed by New Borrower and modified by this
Agreement will continue to be guaranteed by the Remaining Original Guarantors as
and to the full extent provided in the Oniginal Guaranties.
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10.  Partial Ratification of Original Guaranty. By signing the Acknowledgment and Consent to
this Agreement where indicated below, the Released Original Guarantor:

a) ratifies the guaranty under which it guaranteed payments of certain amounts under
the Loan Documents (the "Original Guaranty") only to the extent that 1t guaranties
payments of the Borrowers hability under Section 18 (ENVIRONMENTAL
HAZARDS) of the Security Instrument arising out of conditions existing on or
before the date of this Agreement ("Preexisting Conditions"); and

b) agrees that Section 18 (ENVIRONMENTAL HAZARDS) of the Security
Instrument as assumed by New Borrower and modified by this Agrecement will
continue to be guaranteed by the Released Ornginal Guarantor as and to the full
extent provided in the Original Guaranty for such Preexisting Conditions.

c)  Noteholder hereby releases Released Original Guarantor from any and all liability
under the Original Guaranty except to the extent that the Original Guaranty
guarantees payment of the Original Borrower’s liability under Section 18 of the
Security Instrument arising out of Preexisting Conditions.

11.  Representations. Original Borrower represents and warrants to Noteholder:
a) As of the date of this Agreement, the amount of the unpaid indebtedness under the

Note 1s Nine Million Eight Hundred Seventy Two Thousand Four Hundred Ninety
Two and 48/100 Dollars ($9,872,492.48).

b) Interest at the rate set forth in the Note has been paid to Noteholder in full through
and including October 31, 2006.

C) All of the representations and warranties in the Loan Documents are true as of the
date on which Original Borrower executes this Agreement.

d) No Event of Default (or event which, with the giving of notice or the passage of
time or both, would be an Event of Default) has occurred or is continuing under the
Security Instrument.

e) Orniginal Borrower has no claims, offsets, defenses, or counterclaims of any kind to

its performance under, or Noteholder’s enforcement of, the Note and the other Loan
Documents; and to the extent any such counterclaims, setoffs, defenses or other
causes of action may exist, whether known or unknown, Original Borrower waives
all such items. Original Borrower acknowledges that all of Noteholder’s actions in
connection with the Loan have been in compliance with the terms of the applicable
Loan Documents, and Original Borrower acknowledges and agrees that Noteholder
has not breached or failed to perform any duty or obligation that Noteholder may
owe Original Borrower.
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f) There are no suits or actions threatened or pending against Original Borrower which
affect the enforcement or validity of the Note, the Secunty Instrument and/or the
Loan Documents.

12.  Additional Transfers. Notwithstanding the Noteholder’s consent to the Transfer of the
Property to New Borrower, New Borrower understands and agrees that such consent will in
no way limit or operate as a waiver of the Noteholder’s continuing rights under Section 21
of the Security Instrument.

13. ~ Continuing Obligations. New Borrower will execute, acknowledge and deliver a Moisture
Management Plan and such other documents as Noteholder, or Servicer may require to
document the Assumption described in this Agreement and to more fully effectuate the
provisions of this Agreement. The failure of New Borrower to comply with the additional
obligations contained in this Section will constitute an Event of Default under the Security
Instrument, and the Noteholder will be entitled to exercise all remedies available to it under
the terms of the Loan Documents.

14. Additional Obligations.

a) To induce the Noteholder to consent to New Borrower’s Assumption, in addition to
the covenants and agreements set forth in the Loan Documents, New Borrower
agrees that it will comply with the Additional Obligations set forth on Exhibit D to
this Agreement, if applicable.

b) The failure of New Borrower to comply with the Additional Obligations, if
applicable, will constitute an Event of Default under the Security Instrument, and
the Noteholder will be entitled to exercise all remedies available to it under the
terms of the Loan Documents. |

15.  Release of Original Borrower: Rights of Noteholder.

a) In reliance upon Original Borrower’s representations and warranties, the
Noteholder releases Original Borrower from any and all obligations under the
terms and provisions of the Loan Documents; provided, however, that Original
Borrower is not released from any lhability pursuant to Section 18

(ENVIRONMENTAL HAZARDS) of the Security Instrument.

b) If any material element of Original Borrower’s representations and warranties are
materially false or misleading, this release will be canceled and Original Borrower
will remain obligated under the Loan Documents as though there had been no
release.
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If at any time all or any part of any payment by Original Borrower which has been
applied by the Noteholder to payment of the Loan 1s or must be rescinded, repaid or
returned by the Noteholder for any reason whatsoever (including, without limitation,
the application of any bankruptcy, insolvency or other law), for purposes of this
Agreement, to the extent that such payment 1s or must be rescinded, repaid or
returned, such payment will be deemed to have continued to be due and payable,

- notwithstanding such application by the Noteholder and this Agreement will
~continue to be effective as to such payment as though such application by the

Noteholder had not been made. Original Borrower and New Borrower will each
remain liable to the Noteholder for the amount so rescinded, repaid, or returned to
the same extent as if such amount had never originally been received by the
Noteholder, notwithstanding any cancellation of the Note, release or satisfaction of
the Security Instrument, or the cancellation of any other L.oan Document.

- 16.  Expenses. New Borrower’s execution of this Agreement will constitute New Borrower’s
agreement to pay all expenses incurred by the Noteholder in connection with this
Assumption, including without limitation the payment of any title endorsement costs, legal

~ costs (1ncluding in-house legal costs) attorney’s fees, and assumption fees required by the
Noteholder.

17. Miscellaneous.

a)

.

This Agreement will be binding upon and will inure to the benefit of the parties to
the Agreement and their respective heirs, successors and permitted assigns.

Except as expressly moditied by this Agreement, the Note, the Secunty Instrument
and all other Loan Documents will be unchanged and remain in full force and effect,
and are hereby expressly approved, ratified and confirmed. No provision of this
Agreement that 1s held to be inoperative, unenforceable or invalid will atfect the
remaining provisions, and to this end all provisions of this Agreement are declared

" to be severable.

Time 1s of the essence of this Agreement.

This Agreement may not be changed orally, but only by an agreement in writing,
signed by the party against whom enforcement of any waiver, change, modification
or discharge is sought.

This Agreement will be construed in accordance with the laws of the jurisdiction in
which the Property is located.

This Agreement may be executed in counterparts, each of which will be deemed an
original, but all of which together will constitute one and the same document.
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2) All notices given pursuant to the Agreement must be in writing and will be
‘ effectively given if personally delivered or, if mailed, postage prepaid, certified or
registered mail, return receipt requested, to the addresses of the parties set forth

below or to such other address as any party subsequently may designate in writing.

18.  Executed Originals. An executed original of this Agreement will be (i) attached

permanently to the Note as an amendment to the Note, and (ii) recorded in the Land
Records as a modification to the Security Instrument.

19. State Specific Requirements. N/A

ATTACHED EXHIBITS. The following Exhibits are attached to this Instrument:

[X] Exhibit A Legal Description of the Land (required).
- [X] Exhibit B List of Loan Documents (required).
[X] Exhibit C Modifications to Note and Security Instrument, (required).
[ ] Exhibit D Additional Obligations of New Borrower, check if
applicable.
[ 1 Exhibit E Modification to Assumption Agreement, check if
' - applicable.
ASSUMPTION AGREEMENT . Page 8
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IN WITNESS WHEREQF, the parties have executed this Agreement as of the date written
above.

ORIGINAL BORROWER:

SUMMERCHASE, L.L.C.,
an Alabama limited liability company

By: Engel Realty Company, Inc.,
an Alabama corporation
Its:  Manager

Name: £ , [/ rete
Its: &, 7

Address for Notice to Summerchase, L.L.C.:

c/o Engel Realty Company, Inc.
951 South 18™ Street
Birmingham, Alabama 35205

STATE OF ALABAMA )

T EF Feres DpCOUNTY )

I, the undersigned authgrity, a Notary Public in and for said County in said State, hereby
certify that [MLLIAM A, BUTL CA  whose name as TXCGCUTIVE V. O of Engel

Realty Company, Inc., an Alabama corporation, manager of Summerchase, L.L.C., an Alabama
limited liability company, is signed to the foregoing instrument, and who is known to me,
acknowledged before me on this day that, being informed of the contents of said instrument, he,
as such officer and with full authority, executed the same voluntarily for, and as the act of, said
limited liability company.

Given under my hand and official seal, this the 27 day of@ctober, 20006.

[z T

Note ulic
e L2 letlees

SEAL
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ORIGINAL BORROWER:

SOUTH OAK PROPERTIES, L.L.C.,
an Alabama limited liability company

l p
-l ! ) Z -

By: >
Name: NR SR
Its: c@éﬂ /] e DT/

Address for Notice to South Oak Properties, L.L.C.:
c/o Engel Realty Company, Inc.
051 South 18" Street
Birmingham, Alabama 35205

STATE OF ALABAMA )

TJebC oz s9 couNTY )

I, the undersigned authority, a Notary Public in and for said County in said State, hereby

certify that _TPME&S T, D RS>8S  “whose name as _SOLE  MemBeZ. of South

- Qak Properties, L.L.C., an Alabama limited liability company, is signed to the foregoing
instrument, and who 1s known to me, acknowledged before me on this day that, being informed
of the contents of said instrument, he, as such SoLE MeMBgZand with full authority,

executed the same voluntarily for, and as the act of, said limited liability company.

Given under my hand and official seal, this the 4 7da 51 October, 2006.

U e —— >

otar< I ublic

SEAL / [4 o
L M}’ Commuission eXpires: / Z Z ra 2,
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NEW BORROWER:

SUMMERCHASE APARTMENTS, L.P.,
an Alabama limited partnership

By:  Engel Summerchase, LLC,
' an Alabama limited liability company
~Its: - General Partner

By:  Engel Realty Company, Inc.,
an Alabama corporation

Its:  Manager _ 5 M
e
By:

I & 4

(i oo ont A et T

Name:
Its: c, ‘V;CHF'J‘gw-SDH‘ZlC,JSZ
20-5513582

Tax Identification Number of New Borrower

Address for Notice to New Borrower:
c/o Engel Realty Company, Inc.
951 South 18" Street
Birmingham, Alabama 35205

_STATE OF ALABAMA )
JbFFeAsc”  CcOUNTY )

I, the undersigned authority, a Notary Public in and for said County in saidpState, hereby
certify that \P1erAM A BUTLEA | whose name as KXECUTWE V., O, Engel
Realty Company, Inc., an Alabama corporation, manager of Engel Summerchase, LLC, an
Alabama limited liability company, general partner of Summerchase Apartments, L.P., an
Alabama limited partnership is signed to the foregoing instrument, and who is known to me,
acknowledged before me on this day that, being informed of the contents of said instrument, he,
as such officer and with full authority, executed the same voluntarily for, and as the act of, said
limited partnership.

Given under my hand and official seal, this the 7 dayof October, 2006.
, 77 S >

Notary Public
SEAL
My Commission expires: 12 [~ p[ T3
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CONSENTED TO BY NOTEHOLDER:

FEDERAL HOME LOAN MORTGAGE
CORPORATI O}\I '

By:

Name:_0avid .l Goozman
Manager of Multifamily Portfolio Services

Date: October 2% 2006

Address for Notice to Noteholder:
8200 Jones Branch Drive
McLean, Virginia 22102

STATEOF é\ A ladEN

P L COUNTY

AL MR )

I, the undersigned authority, a Notary Public in and for said County in said State, hereby
certify that Dawé 6002:myx_—|c , whose name as IM(A.V\MQCV of Federal

Home Loan Mortgage Corporation is signed to the foregoing instrument, and who is known to
me, acknowledged before me on this day that, being informed of the contents of said instrument,
he, as such officer and with full authornty, executed the same voluntarily for, and as the act of,
said corporation.

Given under my hand and official seal, this the 205 day of October, 2006.

LA
_ Notary Public
SEAL TR Leslie R. Gallahan
My Commission expirgs4 _ NOTARY PUBLIC
i Commonwealth of Virginia
F My Commission Expires
December 31, 2008
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b

ACKNOWLEDGED AND CONSENTED TO:

REMAINING ORIGINAL GUARANTOR:

ENGEL REALTY COMPANY, INC,,
an Alabama corporation

By:

Name: 'l(.w,-' L Jolevne
its: fﬂzﬁf&,};‘z‘“dyff

Date: October £ T , 2006

Address for Notice to Engel Realty Company, Inc.:
951 South 18" Street
Birmingham, Alabama 35205

STATE OF ALABAMA )

ﬂ.""_:1§\=\=(«£-‘»‘>'A COUNTY )

_ I, the undersigned authority, a Notary Public in anﬂ for said County in said State, hereby
certify that _(Dletmm S Colmad whose name as CES + D~ T of Engel Realty
Company, Inc., an Alabama corporation, is signed to the foregoing instrument, and who 1s known
to me, acknowledged before me on this day that, being informed of the contents of said

instrument, he, as such officer and with full authority, executed the same voluntarily for, and as
the act of, said corporation.

b
‘Given under my hand and official seal, this the & I dayof Qctobeg, 2006.

/ u_ >
Not lic

SEAL - - _ ”
' - My Commission expires: ' & l < z2 > ’\
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ACKNOWLEDGED AND CONSENTED TO:

REMAINING ORIGINAL GUARANTOR:

7N LY

WILLIAM A. BUTLER

Date: October Z ! . 2006

Address for Notice to William A. Butler:
7S/ Sou7H 1874 STREE T
_LBitspymc#pe, AL IS20 <

STATE OF ALABAMA )

‘ TEEFASOY oy

I, the undersigned authority, a Notary Public in and for said County in said State, hereby
certify that William A. Butler, whose name is signed to the foregoing instrument, and who is

known to me, acknowledged before me on this day that, being informed of the contents of said
instrument, he executed the same voluntarily on the day the same bears date.

Given under my hand and off101al seal, this thc { y of October, 2006.

/’ L. T

No 2ublic

SEAL '
- My Commission expires: (2 Zatll |
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ACKNOWLEDGED AND CONSENTED TO:

REMAINING ORIGINAL GUARANTOR:

w
) | ’
.ﬁ-‘ﬂ' -

WILLIAM E. COLEMAN

Date: October £ Z . 2006

Address for Notice to William E. Coleman:
OS) Soc7% )3T < Jtce)  Sude 200

” [
/ot & o 205

STATE OF ALABAMA )

N LEFctsoN COUNTY )

I, the undersigned authority, a Notary Public in and for said County in said State, hereby
certify that William E. Coleman, whose name is signed to the foregoing instrument, and who 1s
known to me, acknowledged before me on this day that, being informed of the contents of said
instrument, he executed the same voluntarnily on the day the same bears date.

Given under my hand and official seal, this the &

dayof October, 2006.

Notary Public
SEAL

My Commission expires: ([ Z Zo9 7]
ASSUMPTION AGREEMENT Page 15
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ACKNOWLEDGED AND CONSENTED TO:

REMAINING ORIGINAL GUARANTOR:

__ﬂm

HUBER{) W. GOINGS, JR. ./
Date: October 27 . 2006

Address for Notice to Hubert W. Goings, Jr.:
Sy  CowTw (gt STrieeT

AMNuAam ) T22\%

STATE OF ALABAMA )

TEEFAS counTY )

I, the undersigned authority, a Notary Public in and for said County in said State, hereby
certify that Hubert W. Goings, Jr., whose name is signed to the foregoing instrument, and who is
known to me, acknowledged before me on this day that, being informed of the contents of said
instrument, he executed the same voluntarily on the day the same bears date.

Given under my hand and official seal, this the Z day”gl; October, 2006.

ol 2 ~——

Not e T blic

My Commission expires: M

SEAL

ASSUMPTION AGREEMENT | Page 16
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ACKNOWLEDGED AND CONSENTED TO:

RELEASED ORIGINAL GUARANTOR:

I//.. A \-ﬁ: N s T 4

/ EST. PARSONS

Date: October Z 1, 2006

Address for Notice to James T. P
. Par ,
NE SOUTIW oN D EO&SJ'G:

SHMONL (Ceeew, ANiL. TS24 2-

STATE OF ALABAMA )

JEFFEASN  ounTY )

I, the unders: - .
cortify that J 31]111 e:rs'li.gri)caci;l:ltgogggsae I:Tlotary 'PUI'..)IIC in and for said County in said State, hereby
known to me , ame 1 signed to the foregoing instru | .
o hé ZCknoxz(Iiedged before me on this day that, being informid of thl:ircl)t,tand Who 1

, he executed the same voluntarily on the day the same bears date ntents of said

(nven under my hand and official seal, this the Z71 gag of October, 2006

otary Public

- SEAL. ' /
- . B My Commission expires: (2 Z«A 7/"07
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NEW GUARANTOR:

ENGEL SUMMERCHASE, LLC,
an Alabama limited liability company

By:  Engel Realty Company, Inc.,
an Alabama corporation

Its: Manager
7 M
By: T R ¢

Name:
Its:

f /

k?.Tl/E

4

Date: OctoberZ l , 2006

Address for Notice to Engel Summerchase, LLC:
951 South 18" Street

Birmingham, Alabama 35205

STATE OF ALABAMA )

JEFFets o~ ounty )

I, the undersigned authority, a Notary Public in and for said County in said State, hercby
certify that |1LL1AM é UTLEN— | whose name as h6cu™e  J. C. of Engel
Realty Company, Inc., an Alabama corporation, manager of Engel Summerchase, LLC, an
~ Alabama limited liability company, is signed to the foregoing instrument, and who is known to
me, acknowledged before me on this day that, being informed of the contents of said instrument,

he, as such officer and with full authonty, executed the same voluntarily for, and as the act of,
said limited liability company.

Given under my hand and official seal, this the K4 7day o October, 2006.

7.0 2z —

Note - ubhc

o . My Commission expires: [ z f | Co° f]

ASSUMPTION AGREEMENT Page 18
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EXHIBIT A
PAGE 1

Commence at the Southeast corner of the Northwest % of Section 30, Township 19 South,
Range 2 West, Shelby County, Alabama, run thence in a Westerly direction along the South
line of said % Section for a distance of 2,300.55 feet; thence turn an angle to the right of 86
degrees and run in a Northwesterly direction along the Northeasterly right-of-way of U.S.
Highway No. 31 South for a distance of 1,096.84 feet; thence turn an angle to the right of
101 degrees 03 minutes 10 seconds and run in an Easterly direction for a distance of 346.16
feet to the point of beginning; from the point of beginning thus obtained, thence turn an
angle to the left of 71 degrees 19 minutes 50 seconds and run in a Northeasterly direction
for a distance of 580 feet; thence turn an angle to the right of 18 degrees 59 minutes 22
seconds and run in a Northeasterly direction for a distance of 525.54 feet; thence turn an
angle to the right of 101 degrees 40 minutes 03 seconds and run in a Southeasterly direction
" for a distance of 526.96 feet; thence turn an angle to the right of 31 degrees 30 minutes and
run in a Southeasterly direction for a distance of 176.65 feet; thence turn an angle to the
right of 00 degrees 14 minutes 53 seconds and run in a Southeasterly direction for a
distance of 60 feet; thence turn an angle to the left of 90 degrees to the tangent of the
following described course, said course being situated on a curve to the left having a central
angle of 15 degrees 10 minutes 25 seconds and a radius 438.82 feet; thence rum In a
Northeasterly direction along the arc of said curve for a distance of 116.21 feet to the end of
said curve and the point of beginning of a curve to the right, said curve having a central
angle of 87 degrees 12 minutes 41 seconds and a radius of 25 feet; thence run along the arc
of said curve to the right in a Northeasterly, Easterly and Southeasterly direction for a
distance of 38.05 feet to the end of said curve; thence run along the tangent extended to last
described course in a Southeasterly direction for a distance of 424.16 feet to the point of
beginning of a curve to the right, said curve having a central angle of 19 degrees 26 minutes
05 seconds and a radius of 349.57 feet; thence runm along the arc of said curve In a
Southeasterly direction for a distance of 118.57 feet to the end of said curve; thence run
along the tangent extended to said curve in a Southeasterly direction for a distance of 20.40
feet to the point of beginning of a curve to the left, said curve having a central angle of 12
degrees 15 minutes 04 seconds and a radius of 889.71 feet; thence run along the arc of said
curve in a Southeasterly direction for a distance of 190.24 feet to the end of said curve and
the point of beginning of a curve to the right, said curve having a central angle of 93 degrees
01 minutes 06 seconds and a radius of 25 feet; thence run along the arc of said curve to the
right in a Southeasterly and Southwesterly direction for a distance of 40.59 feet to the end of
said curve and the point of beginning of a curve to the right, said curve having a central
angle of 25 degrees 18 minutes and a radius of 483.33 feet; thence run along arc of said
curve in a Northwesterly direction for a distance of 213.43 feet to the end of said curve;
thence run along the tangent extended to said curve In a Northwesterly direction for a
distance of 35.74 feet to the point of beginning of a curve to the left, said curve having a
central angle of 25 degrees, 39 minutes 10 seconds and a radius of 271.57 feet; thence run
along the.arc of said curve in a Northwesterly and Southwesterly direction for a distance of
121.59 feet to the end of said curve and the point of beginning of a curve to the right, said
curve having a central angle of 20 degrees 18 minutes 07 seconds and a radius of 591.13

feet; thence run along the arc of said curve in a Southwesterly, Westerly and Northwesterly
direction for a distance of 209.46 feet to the end of said curve;

(continued)
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thence turn an angle to the right of from tangent of last described course of 34 degrees 45
minutes 06 seconds and run in a Northwesterly direction for a distance of 307.91 {feet;
thence turn an angle to the right of 44 degrees 55 minutes 54 seconds and run in a Northerly
direction for a distance of 142.00 feet; thence turn an angle to the left of 84 degrees 31
minutes 38 seconds and run in a Northwesterly direction for a distance of 335.53 {feet;

thence turn an angle to the right of 40 degrees 30 minutes and run in a Northwesterly
direction for a distance of 153.91 feet to the point of beginning,

Together with a perpetual easement for sanitary sewer pipeline over, along and through the
following described real estate for the benefit of the real property described hereinabove:

Description of a 20 foot wide sanitary sewer easeﬁlent situated in the Southeast 4 of the
Northwest Y of Section 30, Township 19 South, Range 2 West, Shelby County, Alabama,
the centerline of which is more particularly described as follows:

From the Southeast corner of the Southeast % of the Northwest 4 of Section 30, Township
19 South, Range 2 West, Shelby County, Alabama, run West along the South line of said
Southeast ¥ of the Northwest Y% for a distance of 1170.59 feet; thence turn an angle to the
right of 110 degrees 52 minutes 50 seconds and run in a Northeasterly direction for a
distance of 32.41 feet to the center of an existing sanitary sewer manhole and the point of
beginning of the centerline of the 20 foot wide sanitary sewer easement herein described;
from the point of beginning thus obtained, continue along the last described course for a
distance of 175.15 feet; thence turn an angle to the left of 15 degrees 58 minutes 58 seconds
and run in a Northeasterly direction for a distance of 178.66 feet; thence turn an angle to
the right of 8 degrees 19 minutes 00 seconds and run in a Northeasterly direction for a
distance of 160.00 feet, more or less, to a point on the Southern boundary line of the above
described property, and the end of said sanitary sewer easement.

ALSO, rights to the use of a 20 foot sanitary sewer easement as shown on the recorded plat
of Riverchase Properties Second Addition to Riverchase, as recorded in Map Book 9, Page

40, in the Probate Office of Shelby County, Alabama.

TOGETHER WITH rights that constitute an interest in real estate obtained under that

certain Easement granted by The Gables Condominium Association, Inc. as recorded In
Real Volume 97, Page 3535.

TOGETHER WITH rights that constitute an interest in real estate obtained under Section
67 of the Amendment No. 2 to.the Declaration of Protective Covenants, Agreements,
Easements, Charges and Liens for Riverchase (Business) as to Easement of Enjoyment of
Community recorded in Real Volume 19, Page 633. |

I




REQUIRED
(List of Loan Documents that will be Assumed)

1. Multifamily Note executed by Summerchase, L.L.C., an Alabama limited liability company
~ and South Oak Properties, L.L..C., an Alabama limited liability company dated September 14, 2000
in the original principal amount of $10,550,000.00 in favor of Collateral Mortgage, Ltd., an
Alabama limited partnership.

2. Multifamily Mortgage, Assignment of Rents and Security Agreement executed by
Summerchase, L.L.C., an Alabama limited liability company and South Oak Properties, L.L..C. , an
Alabama limited liability company dated September 14, 2000 in favor of Collateral Mortgage, 1.td.,
an' Alabama limited partnership, and recorded in the Official Records in Shelby County, Alabama
as instrument number 2000-32057.

3. Limited Guaranty executed by Engel, Inc., Engel Realty Company, Inc., William A. Butler,
Hubert W. Goings, Jr., William E. Coleman and James T. Parsons dated September 14, 2000 in
favor of Collateral Mortgage, 1.td.

ASSUMPTION AGREEMENT Page B-1
Multifamily - For Use with Electronic Mortgage Documents (5/2002)

- Summerchase of Riverchase Apartments
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(Changes to Loan Documents)

| Modiﬁcations to all Loan Documents:

~ As used in the Loan Documents, all reference to Borrower will be deemed to refer to New
Bomrower.

Modifications to Multifamily Note:
1.  Paragraph 9(c) of the Note is amended to add the following subparagraph (4)

(4) failure by Borrower to pay the amount of any water and sewer chares that could
become a lien on the Mortgaged Property and assessments or other charges that could
become a lien on the Mortgaged Property in accordance with the terms of the Securnty
Instrument.

Modifications to Security Instrument:

1. Section 7 of the Security Instrument is deleted in its entirety and the following substituted
in its place:

7.  DEPOSITS FOR TAXES, INSURANCE AND OTHER CHARGES.

. (a) Unless this requirement is waived in writing by Lender, which

waiver may be contained in this Section 7(a), Borrower shall deposit with Lender

~ on the day monthly installments of principal or interest, or both, are due under the

‘Note (or on another day designated in writing by Lender), until the Indebtedness is

paid in full, an additional amount sufficient to accumulate with Lender the entire

sum required to pay, when due, the items marked "Collect” below. Lender will

- not require New Borrower to make Imposition Deposits with respect to the items
- marked "Deferred" below.

[Collect] Hazard Insurance premiums or other insurance premiums

required by Lender under Section 19,
[Collect} Taxes,
[Deferred] water and sewer charges (that could become a lien on the

Mortgaged Property),

[N/A] ground rents,

[Deferred] assessments or other charges (that could become a lien on
the Mortgaged Property)

ASSUMPTION AGREEMENT Page C-1
Multifamily - For Use with Electronic Mortgage Documents (5/2002) |

Summerchase of Riverchase Apartments
01368630.2 |
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The amounts deposited under the preceding sentence are collectively referred to in
this Instrument as the "Impeosition Deposits." The obligations of Borrower for
which the Imposition Deposits are required are collectively referred to in this
Instrument as "Impositions." The amount of the Imposition Deposits shall be
sufficient to enable Lender to pay each Imposition before the last date upon which
‘such payment may be made without any penalty or interest charge being added.

- Lender shall maintain records indicating how much of the monthly Imposition

~ Deposits and how much of the aggregate Imposition Deposits held by Lender are
held for the purpose of paying Taxes, insurance premiums and each other
Imposition.

(b) Imposition Deposits shall be held in an institution (which may be
Lender, if Lender is such an institution) whose deposits or accounts are insured or
guaranteed by a federal agency. Lender shall not be obligated to open additional
accounts or deposit Imposition Deposits in additional institutions when the
amount of the Imposition Deposits exceeds the maximum amount of the tederal
deposit insurance or guaranty. Lender shall apply the Imposition Deposits to pay
Impositions so long as no Event of Default has occurred and is continuing.
Unless applicable law requires, Lender shall not be required to pay Borrower any
interest, earnings or profits on the Imposition Deposits. As additional security for
all of Borrower’s obligations under this Instrument and the other Loan Documents,
Borrower hereby pledges and grants to Lender a security interest in the Imposition
Deposits and all proceeds of, and all interest and dividends on, the Imposition
Deposits. Any amounts deposited with Lender under this Section 7 shall not be
trust funds, nor shall they operate to reduce the Indebtedness, unless applied by
Lender for that purpose under Section 7(e). ’

(c) If Lender receives a bill or invoice for an Imposition, Lender shall
pay the Imposition from the Imposition Deposits held by Lender. Lender shall
have no obligation to pay any Imposition to the extent 1t exceeds Imposition
Deposits then held by Lender. Lender may pay an Imposition according to any
bill, statement or estimate from the appropriate public office or insurance
company without inquiring into the accuracy of the bill, statement or estimate or
into the validity of the Imposition.

(d) If at any time the amount of the Imposition Deposits held by
Lender for payment of a specific Imposition exceeds the amount reasonably
deemed necessary by Lender, the excess shall be credited against future
‘installments of Imposition Deposits. If at any time the amount of the Imposition
Deposits held by Lender for payment of a specific Imposition is less than the
amount reasonably estimated by Lender to be necessary, Borrower shall pay to
Lender the amount of the deficiency within 15 days after Notice from Lender.

(e) If an Event of Default has occurred and is continuing, Lender may
apply any Imposition Deposits, in any amounts and in any order as Lender

ASSUMPTION AGREEMENT ‘ Page C-2
Multifamily - For Use with Electronic Mortgage Documents (5/2002)
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determines, in Lender’s discretion, to pay any Impositions or as a credit against the
Indebtedness. Upon payment in full of the Indebtedness, Lender shall refund to
Borrower any Imposition Deposits held by Lender.

(1) If Lender does not collect an Imposition Deposit with respect to an
Imposition either marked "Deferred” in Section 7(a) or pursuant to a separate
written waiver by Lender, then on or before the date each such Imposition is due, or
on the date this Instrument requires each such Imposition to be paid, Borrower must
provide Lender with proof of payment of each such Imposition for which Lender
does not require collection of Imposition Deposits. Lender may revoke its deferral
or waiver and require Borrower to deposit with Lender any or all of the Imposition
Deposits listed in Section 7(a), regardless of whether any such item is marked
"Deferred" in such section, upon Notice to Borrower, (i) if Borrower does not timely
pay any of the Impositions, (i1) if Borrower fails to provide timely proof to Lender of
such payment, or (iii) at any time during the existence of an Event of Detault.

(g) In the event of a Transfer prohibited by or requiring Lender’s
approval under Section 21, Lender’s waiver of the collection of any Imposition
Deposit in this Section 7 may be modified or rendered void by Lender at Lender's
option by Notice to Borrower and the transferee(s) as a condition of Lender’s

approval of such Transfer.

2. Section 19(b) of the Security Instrument is deleted in its entirety and the following
substituted 1n 1ts place:

(b) All premiums on Hazard Insurance policies required under
Section 19(a) shall be paid in the manner provided in Section 7, unless Lender has
designated in writing another method of payment. All such policies shall also be
in a form approved by Lender. All policies of property damage insurance shall
include a non-contributing, non-reporting mortgage clause in favor of, and in a
form approved by, Lender. Lender shall have the right to hold the original
policies or duplicate original policies of all Hazard Insurance required by
Section 19(a). Borrower shall promptly deliver to Lender a copy of all renewal
and other notices received by Borrower with respect to the policies and all receipts
for paid premiums. Prior to the expiration date of any Hazard Insurance policy,
Borrower shall deliver to Lender evidence acceptable to Lender that the policy has
been renewed. If Borrower has not delivered the onginal (or a duplicate
original) of a renewal policy prior to the expiration date of any Hazard Insurance
policy, Borrower shall deliver the original (or a duplicate original) of a renewal
policy in a form satisfactory to Lender within 120 days after the expiration date of

the original policy.
3. The following new Section 47 1s hereby added to the Security Instrument:
ASSUMPTION AGREEMENT ' Page C-3
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Moisture Management Plan and Mold

Borrower must have or must establish and must adhere to a moisture

management plan (an "MMP"). The Borrower must keep all MMP
documentation at the Mortgaged Property or at the management agent’s
office and available for the Lender or the Loan Servicer to review during
any annual assessment or other inspection of the Mortgaged Property that

- 18 required by Lender.

If Lender determines that Mold has developed at the Mortgaged Property
as a result of a water intrusion event or leak, Lender, at Lender’s discretion,
may require that a professional inspector inspect the Mortgaged Property
as frequently as Lender determines is necessary until any issue with Mold
and its cause(s) are resolved to Lender’s satisfaction. Such inspection shall
be limited to a visual and olfactory inspection of the area that has
experienced the water intrusion event, leak or Mold. Borrower shall be

responsible for the cost of such professional inspection and any

remediation deemed to be necessary as a result of the professional
inspection. After any issue with Mold, water intrusion or leaks is
remedied to Lender’s satisfaction, Lender shall not be entitled to require a
professional inspection any more frequently than once every three years
unless Lender is otherwise aware of subsequent Mold as a result of a water
intrusion event or leak.

If Lender or Loan Servicer determines not to conduct an annual 1nspection
of the Mortgaged Property, and in lieu thereof Lender requests a
certification, Borrower shall be prepared to provide and must actually
provide to Lender a factually correct certification each year that the annual

inspection is waived to the following effect:

Borrower has not received any written complaint, notice,
letter or other written communication from tenants,
management agent or governmental authonties regarding
odors, indoor air quality, mold, fungus, microbial
contamination or pathogenic organisms ("Mold") or any
activity, condition, event or omission that causes or
facilitates the growth of Mold on or in any part of the
Mortgaged Property or if Borrower has received any such
written complaint, notice, letter or other wntten
communication that Borrower has investigated and
determined that no Mold activity, condition or event €xists
or alternatively has fully and properly remediated such
activity, condition, event or omission in compliance with
the Moisture Management Plan for the Mortgaged Property.

Multifamily - For Use with Electronic Mortgage Documents (5/2002)
Summerchase of Riverchase Apartments

01368630.2
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A

If Borrower is unwilling or unable to provide such certification, Lender
may require a professional inspection of the Mortgaged Property at
Borrower’s expense.

Modifications to Limited Guarancty:
1.  Section 2(a)(1)(B) is deleted and the following substituted 1in its place:

o (B) in addition to the Base Guaranty, all other amounts for
which Borrower is personally liable under Sections 9(c¢) through (f)
of the Note; and ' -

ASSUMPTION AGREEMENT Page C-5
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EXHIBITD
APPLICABLE
NOT APPLICABLE X

(Additional Obligations of New Borrower)
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EXHIBIT E

APPLICABLE _____
NOT APPLICABLE X

(Modification to Assumption Agreement)

ASSUMPTION AGREEMENT | Page E-1

Multifamily - For Use with Electronic Mortgage Documents (5/2002)

Summerchase of Riverchase Apartments
01368630.2 |




