This instrument prepared by:
Calvert C. Sullins, Esq.

Burr & Forman LLP

420 N. 20th Street, Suite 3100

Birmingham, Alabama 35203

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

AND OPERATING AGREEMENT

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS AND
OPERATING AGREEMENT 1s declared, made and entered into as of this 28th day of

October, 2005 by and between Colonial Properties Services, Inc., an Alabama corporation ("Owner"), and
Southern Wings Four, LLC, an Alabama limited liability company ("Outparcel Buyer").

RECITALS:

A. Effective contemporaneously with the execution and recording of this Declaration, Owner
has sold to Outparcel Buyer that certain tract of land located in Alabaster, Shelby County, Alabama as
described on Exhibit "A" attached hereto and incorporated herein by reference (the "Outparcel™).

B. Owner 1s the owner of a certain portion of the shopping center commonly known (and
hereinafter known) as "Colontal Promenade Alabaster”, which shopping center is depicted on Exhibit "B"
attached hereto and incorporated herein by reference.

C. In connection with the sale of the Outparcel to the Outparcel Buyer, Owner and Outparcel
Buyer have agreed to certain covenants and restrictions which apply to the Outparcel in connection with
the operation, maintenance and construction of the same.

NOW, THEREFORE, for Ten and No/100 Dollars ($10.00) and in consummation of that certain
sale of the Outparcel to Outparcel Buyer and in order to protect the value and desirability of Colonial
Promenade Alabaster and intending that the restrictions and covenants herein imposed shall run with the
real property and be binding on all parties having any right, title or interest in the described properties or
any part thereof, their heirs, successors and assigns, the parties hereto agree as follows:

ARTICLE 1
DEFKINITIONS

Section 1.1 "Building(s)" means the building(s) which has (have) been, will be or may be
constructed on the Outparcel.

Section 1.2 "Parcel” shall mean and refer to the Outparcel, with respect to the Outparcel
Buyer, and Colonial Promenade Alabaster with respect to the Owner. The Outparcel Buyer hereby
acknowledges that the Owner may adjust, resubdivide, construct upon, or change the configuration of

Colonial Promenade Alabaster as well as convey any interest in such properties without the consent of the
Outparcel Buyer.

Section 1.3 The term "Party” means Owner and Outparcel Buyer; and "Parties" means all of

the foregoing or any successor person(s) acquiring any interest of a Party in or to any portion of such
Parties' Parcel.

Section 1.4 The term "Permissible Building Area" means that area shown on Exhibit "C"
which is the site plan for the Outparcel and is subject to the terms, conditions and restrictions set forth
herein. No building, structure or improvements, other than parking and similar common facilities, shall be
erected or maintained outside of a Permissible Building Area.

Section 1.5 "Properties” shall mean and refer to that certain real property described on the
attached Exhibit "A" and the attached Exhibit "B".

ARTICLE I1
OUTPARCEL RESTRICTIONS

Section 2.1 Land Use and Building Type. No structure shall be erected or allowed to
remain on the Outparcel unless the plans and specifications for such structure have been approved by

appropriate governmental planning and zoning authorities, the Alabaster Architectural Review Committee,
and Owner.
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Section 2.2 Completion of Improvements. All improvements shall comply with the zoning,
subdivision and building requirements of the City of Alabaster and Shelby County, Alabama.

Section 2.3 Nuisances. The Outparcel shall not be used for anything other than purposes

which may be permitted by applicable zoning regulations, nor shall anything be done on the Outparcel
which 1s a nuisance to Colonial Promenade Alabaster or the com munity.

Section 2.4 Prohibited Uses. No portion of the Outparcel may be used for any of the

tollowing purposes without the prior written consent of the Owner, which permission may be withheld in
the sole discretion of the Owner:

(a) A tavern, bar, nightclub, discotheque or any other establishment selling alcoholic
beverages for on-premises consumption; provided, however, the foregoing shall not prohibit the operation

of a restaurant with the sale of alcoholic beverages therein comprised less than fifty percent (50%) of the
restaurant’'s gross revenues;

(b) a theater (motion picture or live performance), arcade, video machine,
amusements or games or bowling alley or similar operations;

() a flea market;

(d) a school;

(e) an adult-type book store or other establishment selling or exhibiting pornographic
materials:

(1) a massage parlor;

(2) a skating rink;

(h) a mortuary;

(1) a mobile home or trailer court, labor camp, junkyard or stockyard;

(J) a landtill, garbage dump or for the dumping, disposing, incineration or reduction
of garbage; or

(k) a dry cleaners which does on premises dry cleaning;

(1) a supermarket (including bakery and delicatessen), grocery store, convenience

store, meat, fish or vegetable market:

(m) pharmacy or drug store or for the sale, display or advertising of drugs, medicines,
hospital rubber goods or hospital supplies and for the preparation, compounding and sale of medicines
from the prescriptions of medical doctors, osteopaths, and dentists, and for the sale, display and advertising
of any product whatsoever which by law requires the attendance or direction of a licensed pharmacist for
the compounding or dispensing thereof:

(n) a purveyor of food or beverages for offsite consumption including, without
limitation, any package store for the sale of alcoholic beverages (provided, however that such prohibition

shall not prohibit the use of the Outparcel as a Buffalo Wild Wings restaurant (as defined in Section 5.1 of
this Declaration));

(0) a gasoline service station, car wash or similar facility;

(p) a facility engaged in the sale, showing, demonstrating or leasing of motor vehicles
of any type or kind;

(q) a medical facility that performs abortions:;

(r) no advertising or use of the name "Colonial" shall be used in connection with any

signage, advertising or promotion of any business on the Outparcel;
(s) automobile parts stores, such as NAPA and Pep Boys;
(t) laundromat:

(u) discount or "dollar store" concept retail store;
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(V) any use prohibited by that certain Easements With Covenants And Restrictions

Aftecting Land filed in the Shelby County Judge of Probate Office in Instrument Number
20040507000243250 on May 7, 2004; or

(W) others may be added prior to the execution of this Declaration, so long as such
additional prohibited uses, if any, do not adversely affect Outparcel Buyer's ability to operate a Buffalo
Wild Wings restaurant (as defined in Section 5.1 of this Declaration) on the Outparcel..

Section 2.4 Signage. Only such signage that may be permitted by local zoning ordinances
shall be permitted on the Outparcel. Notwithstanding the above, in no event shall any signage interfere
with or impair the visibility of any of the signage for Colonial Promenade Alabaster. All signage shall

comply with the sign criteria set forth on Exhibit "D" which is attached hereto and incorporated herein by
reference.

Section 2.5 Height Limitation. Any building constructed on the Outparcel shall not exceed
twenty-six (26) feet in height (exclusive of any non-occupiable architectural features, which shall not

exceed twenty-eight (28) feet in height), as measured from the finished elevation of the parking area of the
Outparcel.

Section 2.6 Parking. Parking on the Outparcel shall meet the zoning codes of the City of
Alabaster, Shelby County, Alabama, as well as maintaining a minimum parking ratio of 10 spaces per
1,000 square feet of floor area. In addition, the parking area of the Outparcel must be self-sufficient and
specitically does not include any cross-parking rights in determining parking spaces for the Outparcel.

ARTICLE 111
OUTPARCEL MAINTENANCE, REPAIR AND MISCELLANEOUS

Section 3.1 Damage and Destruction. In the event of the destruction or damage to any
extent to the buildings and improvements on the Outparcel, Outparcel Buyer shall either (i) diligently
commence and pursue completion of the repair or restoration or (ii) within ninety (90) days after the
destruction or damage clear away the ruins and leave the Outparcel in a clean, orderly, sightly and safe
condition.

Section 3.2 Maintenance. Outparcel Buyer shall maintain the buildings and improvements
on the Outparcel in good order and condition in the state of repair, in accordance with the standards of
good outparcel operation, including, but not limited to, sweeping and removal of trash, litter and refuse,
painting and striping of parking areas, repair and replacement of paving as necessary, maintenance of
landscaped areas (including replacement and replanting), removal of ice and snow from driveways and
parking areas, as needed, and maintenance and repair of lighting standards and signs. Outparcel Buyer
covenants that it, in addition to other requirements of this Section, will keep the inside and outside of all
glass n all doors and windows of its building clean, will maintain its building at its own expense in a
clean, orderly and sanitary condition and free of insects, rodents, varmint and other pests, will not permit
accumulation of garbage, trash, rubbage and other refuse, and will remove the same at its own expense and
will keep such refuse in proper containers and compactors in places designated therefor until called for to
be removed, and will keep the common areas on its Parcel clear of accumulations of ice and snow. The
partics confirm their intention that the maintenance and repair of the Outparcel should be of such a
character to comply and be maintained in a similar fashion to that of Colonial Promenade Alabaster.

Section 3.3 Estoppel Certificate. Outparcel Buyer, its successors and assigns, shall, upon
not less than ten (10) days from receipt of written notice from the Owner, its successors and assigns,
execute and deliver to the Owner a certificate in recordable form stating that (i) either this Agreement is
unmodified and in full force and effect or is modified (in stating the modification); and (ii) whether or not
to the best of its knowledge, the Owner is in default in any respect under this Agreement and if in default,
specitying such default.

ARTICLE 1V
PERPETUITY OF AGREEMENT

Section 4.1 Perpetual. Except as specifically set forth in this Agreement, the covenants,
conditions, restrictions contained herein shall be binding upon the parties hereto and shall be deemed
perpetual and construed to run with the land.

Section 4.2 Notices. Any notice required or to be given under this Agreement shall be in
writing and shall be deemed to have been given and deposited in the United States Mail, Certified, Return
Receipt Requested, postage prepaid, and addressed to the party being notified at the address given below
(or such address which any party may designate for itself from time to time hereinafter by written notice to
the other parties):

I
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It to Owner: Colonial Properties Services, Inc
c/o Colonial Properties Trust
2101 6th Avenue North, Suite 750
Birmingham, AL 35203

Attention: Retail Division, Legal Department

[t to Outparcel Buyer: Southern Wings Four, LLC
4507 Riverview Parkway

Birmingham, Alabama 35242
Attn: Sterling Barbour

Section 4.3 T'erm and Endorsement. The restrictions and obligations created and imposed
herein shall be effective upon the date hereof, shall run with the land and shall inure to the benefit of and
be binding upon the parties, their heirs, executors, administrators, successors, successors-in-title, assigns
and outparcel buyers, including any ground lessee under a ground lease and the customers, employees and
invitees of such parties. Said restrictions and obligations shall be unaffected by any change of the
ownership of any property covered by this Declaration or by any change of use, demolition, reconstruction,
expansion or other circumstances, except as specified herein. Notwithstanding the recording of this
Declaration, any other declarations or covenants and conditions effecting any Parcel hereunder shall
remain in full force and effect in accordance with its terms. Each of the rights created hereunder may be
entorceable and a court of equity by the owner or landlord of any property covered by this Agreement and
by any mortgagee of said property; however, enforcement hereunder shall be solely against the then-owner
of the property or of the Parcel (or the owner of an interest in such property or Parcel) or the Outparce!
Buyer on such Parcel alleged to be in default hereunder. If either Party must institute an action to enforce
any of the rights or obligations contained herein, such Party shall be entitled to all remedies at law or in
equity, and the prevailing party shall be entitled to the recourse of all cost of enforcement, including,
without limitation, its attorney's fees.

Section 4.4 Severability. In the event any provision or portion of this Agreement is held by
any court of competent jurisdiction to be mvalid or unenforceable, such holding will not effect the
remainder hereof, and the remaining provision shall continue in full force and effect at the same extent as
would have been the case had just invalid or unenforceable provision or portion never been a part hereof.

ARTICLE V
OPENING AND OPERATING COVENANTS

Section 5.1 Covenant to Open. As a material inducement to Owner, without which Owner
would not have entered into the Contract for Sale and Purchase with Outparcel Buyer nor sold the
Outparcel to Outparcel Buyer, Outparcel Buyer covenants and agrees that it will, subject to unavoidable
delays, begin construction of a "Buffalo Wild Wings" restaurant on the Outparcel within fourteen (14)
days after the closing of the sale of the Outparcel to Outparcel Buyer and open for business to the public
on or betore October 1, 2006; provided, however, that in no event shall Outparcel Buyer commence
construction atter November 7, 2005. As used in this Declaration, the term "Buffalo Wild Wings" shall
mean the latest prototype of a Buffalo Wild Wings restaurant that operates as a sports themed restaurant
and bar specializing in the sale of buffalo style chicken wings, burgers, salads, soft drinks, and alcoholic
beverages. In the event that Outparcel Buyer fails to complete such construction and open for business to
the public for any reason on or before October 1, 2006 then in such event Owner shall have the option of
buying the Outparcel back from Outparcel Buyer for the price paid by Outparcel Buyer to Owner.

Section 5.2 Covenant to Operate. As a material inducement to Owner, without which
Owner would not have entered into the Contract for Sale and Purchase with Outparcel Buyer nor sold the
Outparcel to Outparcel Buyer, Outparcel Buyer covenants and agrees that upon opening a Buffalo Wild
Wings for business to the public, Outparcel Buyer will continuously and uninterruptedly operate a Buffalo
Wild Wings on the Outparcel. In the event that Outparcel Buyer, from the time that it opens said
restaurant for business to the public until the earlier of (i) ninety-nine (99) years thereafter, or (ii) twenty-
one (21) years after the death of the last to die of the bodily heirs of George H. W. Bush, at any time
vacates, abandons or deserts the Property or ceases operating a Buffalo Wild Wings thereon for a period in
excess of thirty (30) non-consecutive days per calendar year (subject only to damage by fire, casualty or
condemnation), then in such event, Owner shall have the option of buying the Outparcel and
improvements thereon from Outparcel Buyer for the price paid by Outparcel Buyer to Owner at the
Closing plus the documented unamortized hard costs of the improvements. Notwithstanding the preceding
sentence, Outparcel Buyer shall be allowed to cease operations for one (1) period of sixty (60) consecutive
days every ten (10) calendar years for purposes of renovating its improvements on the Outparcel. As used
above the terms "vacate, abandon or desert” shall not be defeated because Tenant may have left all or any
part of its fixtures or other personal property on the Outparcel.

(Signature Page immediately following)
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed on the
day and year first set above written.

OWNER:
COLONIAL PROPE
an Alabama corpgrati

BVICES, INC..

[ts: EXECUTIVE VICE PRESIDENT

OUTPARCEL BUYER:

SOUTHERN WINGS FOUR, LLC,
an Alabama limited liability company

By: Southern Wings One, Inc.. a

teaa § corporation
[ts: Sole Member

o £ o] Sl

Sterling Baxbgur
[ts President

STATE OF ALABAMA )

COUNTY OF JEFFERSON )

/

- [, the undersigned, a Notary Public in and for said County, in said State, hereby certify that
U ( UA ¢ 7 , whose name as ﬁ)(_egif///( 145 (¢4 (fof Colonial
Properties Services, lfc., an Alabama corporation, 1s signed to the foregoing instrument, and who is known
to me, acknowledged before me on this day, that being informed of the contents of said instrument, he, as

such ofticer, and with full authority, executed the same voluntarily for and as the act of said corporation, as
aforesaid. Given under my hand this the c,;) 7 day ot October, 2005.

SEAL _ ,
| _ , < E
LT //’ /Zﬂéé J
Notary Publi f
My Commissio¥ xp1res7 Zﬁzm /56/ fﬂé
STATLE OF ALABAMA ) 2
COUNTY OF JEFFERSON )

[, the undersigned, a Notary Public in and for said County in said State, hereby certify that Sterling
Barbour, whose name as President of Southern Wings One, Inc., acting in its capacity as sole member of
Southern Wings Four, LLC, an Alabama limited liability company, is signed to the foregoing instrument
and who 1s known to me, acknowledged before me on this day that, being informed of the contents of said
instrument, he, as such officer and with full authority, executed the same voluntarily for and as the act of
said corporation acting in its capacity as sole member of said limited liability commany as of the day the

same bears date. Given under my hand this 2 ; day of October, 2005.
ary Public

My Commission Explres ém

SEAL
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EXHIBIT "A"
TO DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
LEGAL DESCRIPTION OF "OUTPARCEL"

Lot 15, according to the Final Plat of Colonial Promenade Alabaster Survey, as recorded in Map
Book 35, page 102 A & B, in the Probate Office of Shelby County, Alabama.
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TO COVENANTS, CONDITIONS AND RESTRICTIONS
SITE PLAN OF "COLONIAL PROMENADE ALABASTER"
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EXHIBIT "C"
TO COVENANTS, CONDITIONS AND RESTRICTIONS
PERMISSIBLE BUILDING AREA

The Permissible Building Area shall be the area within the following setbacks applicable to the

Outparcel depicted below: front setback, fifteen feet (15'); rear setback, fifty feet (50"): side setbacks. five
feet (5') each.
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Shelby Cnty Judge of Prob
ate,
10/317/2005 12:59:21PM FILED?CEET

EXHIBIT "D"
TO COVENANTS, CONDITIONS AND RESTRICTIONS

SIGN CRITERIA
1. There shall be no flashing, blinking, rotating, exposed light or moving signs or markers of
any type.
2. There shall be no signs painted on the exterior surface of any building, except rear service
door 1dentification signs.
3. All signs must comply with all applicable city, county and state or other governmental

laws. codes and regulations and with that certain Easements With Covenants And Restrictions Affecting
Land filed in the Shelby County Judge of Probate Office in Instrument Number 20040507000243250 on
May 7, 2004 (the "ECR"). Owner does not represent any signage otherwise permitted herein 1s permitted

by such laws, codes, regulations, or the ECR.

4. In addition to, and without limiting the foregoing, all signs are subject to approval by
Owner and the City of Alabaster.

. No sign shall be taller than the center pylon sign at Colonial Promenade Alabaster, nor
shall any sign block the view of the anchor stores at Colonial Promenade Alabaster.
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