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Defined Terms

As used in this Mortgage, the following terms shall have the following meanings

assigned to them:

Borrower

Borrower’s Address

Property Address

Lender

Lender’s Address

Note

Principal Amount
Maturity Date
Land

Personal Property

Replacement Reserve
Monthly Payment

TI and Leasing Reserve

Monthly Payment
Permitted Use

Principal(s)

KEYSTONE, L.L.C., an Alabama limited liability
company

2035 Countrynidge Circle
Birmingham, Alabama 35243

1564 Kent Dairy Road
Alabaster, Shelby County, Alabama 35007

Collateral Mortgage Capital, LLC, a Delaware limited

liability company, and its successors and assigns as
holders of the Note

524 Lorna Square
Birmingham, Alabama 35216
Attention: Loan Servicing

That Promissory Note of even date herewith made by
Borrower to the order of Lender in the Principal Amount,
together with all notes issued in substitution or exchange
theretor, as any of the foregoing may be amended,
modified or supplemented from time to time

$1,950,000.00
February 1, 2013

The property described on Exhibit A to this Mortgage

The property described on Exhibit B to this Mortgage

$655.00

$0.00
Manufactured Housing Community

John B. Kimbrell
7108 Kenley Way
Birmingham, Al 35242

John C. Kimbrell, Jr.

AY



2035 Countrynidge Circle
Birmingham, Al 35243

Best’s Rating A General Policy Rating of A: VIII or better in Best’s
Key Rating Guide.



THIS MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING
(“Mortgage”) 1s made as of thes7 day of January, 2003, by Borrower to and for the benefit of
[ender.

RECITALS:

A. Borrower has executed and delivered to Lender the Note (which is hereinafter
referred to as the “Note”), providing for monthly installments of principal and interest, with
the balance thereof, if not sooner due or paid as set forth in the Note, due and payable on the
Matunity Date;

B. Lender wishes to secure (i) the prompt payment of the Note, together with all
interest thereon in accordance with the terms of the Note, as well as the prompt payment of any
additional indebtedness accruing to Lender on account of any future payments, advances or
expenditures made by Lender pursuant to the Note or this Mortgage or any other agreement,
document, or instrument securing the payment of the indebtedness evidenced by the Note (the
Note, this Mortgage, and any other documents evidencing or securing the indebtedness
evidenced by the Note or executed in connection therewith, and any modification, renewal,
extension thereof, are hereinafter collectively referred to as the “Lean Documents”), and
(11) the prompt performance of each and every covenant, condition, and agreement now or
hereatter arising contained in the Loan Documents of Borrower or any “Principal” (as defined
in the Note). All payment obligations of Borrower or any Principal are hereinafter sometimes
collectively reterred to as the “Indebtedness” and all other obligations of Borrower or any
Principal are hereinafter sometimes collectively referred to as the “Obligations”; and

C. The Schedule of Defined Terms appearing immediately before this page is
incorporated into this Mortgage by reference with the same force and effect as if contained in
the body hereof.

NOW, THEREFORE, TO SECURE TO LENDER the repayment of the
Indebtedness and the performance of the Obligations, Borrower has mortgaged, given, granted,
bargained, sold, alienated, enfeoffed, conveyed, confirmed, warranted, pledged, assigned,
hypothecated and granted and by these presents does hereby irrevocably mortgage, give,
bargain, sell, alien, enfeoff, convey, confirm, warrant, pledge, assign, hypothecate and grant a
security interest in and to Lender the following described property and all proceeds thereof
(which property is hereinafter sometimes collectively referred to as the “Property”):

A. The Land;

B. All improvements of every nature whatsoever now or hereafter situated on the
Land and owned by Borrower (the “Improvements”), and all machinery, fumnishings,
equipment, fixtures, mechanical systems and other personal property now or hereafter owned
by Borrower and used in connection with the operation of the Improvements;

C. All easements, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and
development rights, and all estates, rights, titles, interests, privileges, liberties, tenements,
hereditaments and appurtenances of any nature whatsoever, in any way belonging, relating or
pertaining to the Land and the Improvements and the reversion and reversions, remainder and
remainders, and all land lying in the bed of any street, road or avenue, opened or proposed, in



front of or adjoining the Land, to the center line thereof and all the estates, rights, titles,
interests, dower and rights of dower, curtesy and rights of curtesy, property, possession, claim
and demand whatsoever, both at law and in equity, of Borrower of, in and to the Land and the
Improvements and every part and parcel thereof, with the appurtenances thereto:

D. All agreements affecting the use, enjoyment or occupancy of the Land and/or
Improvements now or hereafter entered into (the “Leases”), including any and all guaranties of
such Leases, and the immediate and continuing right to collect all rents, income, receipts,
royalties, profits, issues, service reimbursements, fees, accounts receivables, revenues and
prepayments of any of the same from or related to the Land and/or Improvements from time to
time accruing under the Leases and/or the operation of the Land and/or Improvements (the
“Rents”), reserving to Borrower, however, so long as no “Event of Default” (hereinafter
detined) has occurred hereunder, a revocable license to receive and apply the Rents in
accordance with the terms and conditions of Paragraph 13 of this Mortgage;

E. The Personal Property;

F. All awards or payments, including interest thereon, which may heretofore and
hereafter be made with respect to the Land and the Improvements, whether from the exercise
of the right of eminent domain or condemnation (including but not limited to any transfer
made 1n lieu of or in anticipation of the exercise of said rights), or for a change of grade, or for
any other injury to or decrease in the value of the Land and Improvements:

G. All proceeds of and any unearned premiums on any insurance policies covering
the Property, including, without limitation, the right to receive and apply the proceeds of any
insurance, judgments, or settlements made in lieu thereof, for damage to the Property;

H. All proceeds of the conversion, voluntary or involuntary, of any of the
foregoing including, without limitation, proceeds of insurance and condemnation awards, into
cash or liquidation claims;

L. Any and all proceeds and products of any of the foregoing and any and all other
security and collateral of any nature whatsoever, now or hereafter given for the repayment of
the Indebtedness and the performance of Borrower’s obligations under the Loan Documents,
including (without limitation) the Replacement Reserve, the TI and Leasing Reserve, and all
other escrows established with Lender by Borrower; and

J. The Lockbox Account (as hereinafter defined) and all deposits therein as
hereinafter provided for in this Mortgage.

TO HAVE AND TO HOLD the Property and all parts thereof, together with the rents,
1ssues, profits and proceeds thereof, unto Lender to its own proper use, benefit, and advantage
forever, subject, however, to the terms, covenants, and conditions herein.

Borrower covenants and agrees with Lender as follows:

1. Payment of Indebtedness; Performance of Obligations. Borrower shall
promptly pay when due the Indebtedness and shall promptly perform all Obligations.

2. Taxes and Other Obligations. Borrower shall pay, when due, and before any
interest, collection fees or penalties shall accrue, all taxes, assessments, fines, impositions and




other charges and obligations, including charges and obligations for any present or future repairs
or improvements made on the Property, or for any other goods or services or utilities furnished to
the Property, which may become a lien on or charge against the Property prior to this Mortgage,
subject, however, to Borrower’s right to contest such lien or charge upon the posting of security
reasonably satistactory to Lender so long as such contest stays the enforcement or collection of
such lien or charge. Should Borrower fail to make such payments, Lender may, at its option and
at the expense of Borrower, pay the amounts due for the account of Borrower. Upon the request
of Lender, Borrower shall immediately furnish to Lender all notices of amounts due and receipts
evidencing payment. Borrower shall promptly notify Lender of any lien on all or any part of the
Property and shall promptly discharge any unpermitted lien or encumbrance.

3. Reserves for Taxes/Insurance/Replacement Reserve/Tenant Improvements
and Leasing Reserve.

(a) Borrower shall pay to Lender, at the time of and in addition to the
monthly installments of principal and/or interest due under the Note, a sum equal to
1/12 of the amount estimated by Lender from time to time to be sufficient to enable
Lender to pay at least 30 days before they become due and payable, all taxes,
assessments and other similar charges levied against the Property. So long as no Event
of Default exists hereunder, Lender shall apply the sums so paid by Borrower to pay
such tax items. These sums may be commingled with the general funds of Lender, and
no interest shall be payable thereon nor shall these sums constitute trust funds. If such
amount on deposit with Lender is insufficient to fully pay such tax items, Borrower
shall, within 10 days following notice at any time from Lender, deposit such additional
sum as may be required for the full payment of such tax items. Borrower hereby grants
Lender a first priority security interest in such funds and Borrower shall execute any
other documents and take any other actions necessary to provide Lender with such a
pertected security interest. Upon the Maturity Date, the moneys then remaining on
deposit with Lender or its agent shall, at Lender’s option, be applied against the
Indebtedness. The obligation of Borrower to pay such tax items is not affected or
moditied by the provisions of this paragraph.

(b) Borrower shall pay to Lender, at the time of and in addition to the
monthly installments of principal and/or interest due under the Note, a sum equal to
1/12 ot the amount estimated by Lender from time to time to be sufficient to enable
Lender to pay at least 30 days before they become due and payable, all insurance
premiums due for the renewal of the coverage afforded by the insurance policies
required hereunder upon the expiration thereof. So long as no Event of Default exists
hereunder, Lender shall apply the sums so paid by Borrower to pay such insurance
premiums. These sums may be commingled with the general funds of Lender, and no
interest shall be payable thereon nor shall these sums constitute trust funds. If such
amount on deposit with Lender is insufficient to fully pay such insurance premiums,
Borrower shall, within 10 days following notice at any time from Lender, deposit such
additional sum as may be required for the full payment of such insurance premiums.
Borrower hereby grants Lender a first priority security interest in such funds and
Borrower shall execute any other documents and take any other actions necessary to
provide Lender with such a perfected security interest. Upon the Maturity Date, the
moneys then remaining on deposit with Lender or its agent shall, at Lender’s option, be
applied against the Indebtedness. The obligation of Borrower to pay such insurance



premiums is not affected or modified by the provisions of this paragraph.

(c) At the time of and in addition to the monthly installments of principal
and/or interest due under the Note, Borrower shall pay to Lender the Replacement
Reserve Monthly Payment (such payments shall be referred to as the “Replacement
Reserve”) The funds contained in the Replacement Reserve shall be utilized by
Borrower solely tor capital improvements approved in advance by Lender. Lender
shall reimburse Borrower from the Replacement Reserve for the actual cost of such
approved capital improvements upon Borrower’s providing Lender with paid receipts,
lien waivers, photographs and other documentation deemed necessary by Lender with
minimum draws of $2,500.00, which shall occur no more than once per quarter. Upon
the Maturity Date, the moneys then remaining on deposit with Lender or its agent shall,
at Lender’s option, be applied against the Indebtedness. Borrower hereby grants
Lender a first priority security interest in the Replacement Reserve and Borrower shall
execute any other documents and take any other actions necessary to provide Lender
with such a perfected security interest in the Replacement Reserve.

(d) At the time of and in addition to the monthly installments of principal
and/or interest due under the Note, Borrower shall pay to Lender monthly deposits in
the amount of the TI and Leasing Reserve Monthly Payment for approved tenant
improvements and leasing commissions (such payments shall be referred to as the “TI
and Leasing Reserve”) The TI and Leasing Reserve may be commingled with the
general funds of Lender. The funds contained in the TI and Leasing Reserve shall be
utihized by Borrower solely for tenant improvements and leasing commissions
approved in advance by Lender. Lender shall reimburse Borrower from the TI and
Leasing Reserve for the actual cost of such approved tenant improvements and leasing
commissions upon Borrower’s providing Lender with invoices, paid receipts, lien
waivers, photographs and other documentation deemed necessary by Lender with
minimum draws of $10,000.00, which shall occur no more than once per month. Upon
the Maturity Date, the moneys then remaining on deposit with Lender or its agent shall,
at Lender’s option, be applied against the Indebtedness. Borrower hereby grants
Lender a first prionty security interest in the TI and Leasing Reserve and shall execute
any other documents and take any other actions necessary to provide Lender with such
a perfected security interest in the Tl and Leasing Reserve. Notwithstanding the
foregoing, without waiving any of Borrower’s leasing restrictions and obligations under
the Loan Documents, Lender agrees to defer its right under this Mortgage to require
monthly deposits of the TI and Leasing Reserve Monthly Payment into the TI and
Leasing Reserve as long as there exists no event of default (or event with which notice
or lapse of time or both could constitute an event of default) under the Loan
Documents. If Lender determines that such condition is not satisfied, then in addition
to Lender’s other remedies under applicable law and under the Loan Documents,
Lender may require that Borrower immediately commence making monthly TI and

Leasing Reserves in an amount determined by Lender for such purpose into the TI and
Leasing Reserve.

Notwithstanding the foregoing, without waiving any of Borrower’s leasing



restrictions and obligations under the Loan Documents, Lender agrees to defer its right
under this Mortgage to require monthly deposits of the TI and Leasing Reserve
Monthly Payment into the TI and Leasing Reserve as long as there exists no event of
default (or event with which notice or lapse of time or both could constitute an event of
default) under the Loan Documents. If Lender determines that such condition is not
satisfied, then in addition to Lender’s other remedies under applicable law and under
the Loan Documents, Lender may require that Borrower immediately commence
making monthly TI and Leasing Reserves in an amount determined by Lender for such
purpose into the TI and Leasing Reserve.

(e) Upon the occurrence of an Event of Default, Lender may apply any
amounts then held in any of the Reserves described above to the payment of the
Indebtedness 1n such order as Lender may elect, in the exercise of its sole and absolute
discretion.

4. Use of Property. Unless required by applicable law, Borrower shall not permit
changes in the use of any part of the Property from the use existing at the time this Mortgage was
executed, which use Borrower represents and warrants is limited to the Permitted Use and related
uses. Borrower shall not 1nitiate or acquiesce in a change in the zoning classification of the
Property without Lender’s prior written consent.

5. Insurance and Condemnation. Borrower shall keep the Improvements insured,
and shall maintain during the entire term of this Mortgage, general liability coverage and such
other coverages requested by Lender, by carrier(s), in amounts and in form at all times satisfactory
to Lender, which carrier(s), amounts and form shall not be changed without the prior written
consent of Lender. All such policies of insurance shall be issued by insurers qualified under the
laws of the state in which the Land is located, duly authorized and licensed to transact business in
such state and retflecting the Best’s Rating. Borrower shall maintain all coverages on the Property
as are required by Lender at the closing of the Loan, and all other coverages as may be deemed
necessary by Lender from time to time during the term of the Loan. Unless Borrower provides
Lender with evidence of the insurance coverage required by this Mortgage, Lender may purchase
insurance at Borrower’s expense to protect Lender’s interests in the Property and to maintain the
insurance required by this Mortgage. This insurance may, but need not, protect Borrower’s
interests. The coverage purchased by Lender may not pay any claim made by Borrower or any
claim that 1s made against Borrower in connection with the Property or any required insurance
policy. Borrower may later cancel any insurance purchased by Lender, but only after providing
Lender with evidence that Borrower has obtained insurance as required by this Mortgage. If
Lender purchases insurance for the Property or insurance otherwise required by this Mortgage,
Borrower will be responsible for the costs of that insurance, including interest and other charges
imposed by Lender in connection with the placement of the insurance, until the effective date of
the cancellation or expiration of the insurance. The costs of the insurance may be added to the

Indebtedness. The costs of the insurance may be more than the cost of insurance Borrower is able
to obtain on its own.

In case of loss or damage by fire or other casualty, Borrower shall give immediate
written notice thereof to the insurance carrier(s) and to Lender. Lender is authorized and
empowered to make or file proofs of loss or damage (in each case only so long as such loss or



damage is equal to or greater than $25,000.00) and to settle and adjust any claim under
msurance policies which insure against such risks, or to direct Borrower, in writing, to agree
with the insurance carrier(s) on the amount to be paid in regard to such loss.

Borrower shall immediately notify Lender of any action or proceeding relating to any
condemnation or other taking, whether direct or indirect, of the Property, or part thereof, and
Borrower shall appear in and prosecute any such action or proceeding unless otherwise
directed by Lender in writing. Borrower authorizes Lender, at Lender’s option, as attorney-in-
fact for Borrower, to commence, appear in and prosecute, in Lender’s or Borrower’s name, any
action or proceeding relating to any condemnation or other taking of the Property, whether
direct or indirect, and to settle or compromise any claim in connection with such condemnation
or other taking, provided such claim is for an amount equal to or greater than $25,000.00. The
proceeds of any award, payment or claim for damages, direct or consequential, in connection
with any condemnation or other taking, whether direct or indirect, of the Property, or part
thereof, or for conveyances in lieu of condemnation, are hereby assigned to and shall be paid to
Lender as further security for the payment of the Indebtedness and performance of the
Obligations.

Provided no Event of Default then exists hereunder, the net insurance proceeds and net
proceeds of any condemnation award (in each case after deducting only Lender’s reasonable
costs and expenses, if any, in collecting the same) shall be made available for the restoration or
repair of the Property if, in Lender’s sole judgment (a) restoration or repair and the continued
operatton of the Property is economically feasible, (b) the value of Lender’s security is not
reduced, (c) the loss or condemnation, as applicable, does not occur in the 6-month period
preceding the stated Maturity Date and Lender’s independent consultant certifies that the
restoration of the Property can be completed at least 90 days prior to the Maturity Date, and
(d) Borrower deposits with Lender an amount, in cash, which Lender, in its sole discretion,
determines is necessary, in addition to the net insurance proceeds or net proceeds of any
condemnation award, as applicable, to pay in full the cost of the restoration or repair.
Notwithstanding the foregoing, it shall be a condition precedent to any disbursement of
insurance proceeds held by Lender hereunder that Lender shall have approved (x) all plans and
specifications for any proposed repair or restoration, (y) the construction schedule and (z) the
architect’s and general contractor’s contract for all restoration that exceeds $25,000.00 in the
aggregate. Lender may establish other conditions it deems reasonably necessary to assure the
work 1s fully completed in a good and workmanlike manner free of all liens or claims by
reason thereof. Borrower’s deposits made pursuant to this paragraph shall be used before the
net mnsurance proceeds or net proceeds of any condemnation award, as applicable, for such
restoration or repair. If the net insurance proceeds or net proceeds of any condemnation
award, as applicable, are made available for restoration or repair, such work shall be completed
by Borrower in an expeditious and diligent fashion, and in compliance with all applicable laws,
rules and regulations. At Lender’s option, the net insurance proceeds or net proceeds of any
condemnation award, as applicable, shall be disbursed pursuant to a construction escrow
acceptable to Lender. If following the final payments for the completion of such restoration or
repair there are any net insurance proceeds or net proceeds of any condemnation award, as
applicable, remaining, such proceeds shall be paid (i) to Borrower to the extent Borrower was
required to make a deposit pursuant to this paragraph, (ii) then to fund any shortfall in the
Replacement Reserve, (iii) then to Lender to be applied to the Indebtedness, whether or not due



and payable until paid in full, and (iv) then to Borrower. If an Event of Default then exists, or
any of the conditions set forth in subparagraphs (a) through (d) of this Paragraph 5 have not
been met or satisfied, the net insurance proceeds or net proceeds of any condemnation award,

as applicable, shall be applied to the Indebtedness, whether or not due and payable, with any
excess paid to Borrower.

0. Preservation and Maintenance of Property. Borrower (a) shall not commit
waste or permit impairment or deterioration of the Property; (b) shall not abandon the Property;
(c) shall keep the Property in good repair and restore or repair promptly, in a good and
workmanlike manner, all or any part of the Property to the equivalent of its original condition,
ordinary wear and tear excepted, or such other condition as Lender may approve in writing, upon
any damage or loss thereto, if net insurance proceeds are made available to cover in whole or in
part the costs of such restoration or repair; (d) shall comply with all laws, ordinances, regulations
and requirements of any governmental body and all requirements of any documents applicable to
the Property; (e) shall provide for management of the Property by Borrower or by a property
manager satistactory to Lender pursuant to a contract in form and substance satisfactory to
Lender; (f) shall not take any steps whatsoever to convert the Property, or any portion thereof, to a
condominium or cooperative form of management; (g) shall not install or permit to be installed on
the Property any underground storage tank or above-ground storage tank without the written
consent of Lender; and (h) shall give notice in writing to Lender of and, unless otherwise directed
In writing by Lender, appear in and defend any action or proceeding purporting to affect the
Property, the security granted by the Loan Documents or the rights or powers of Lender. Neither
Borrower nor any tenant or other person shall remove, demolish or alter any Improvement or any
fixture, equipment, machinery or appliance in or on the Land and owned or leased by Borrower
except when incident to the replacement of fixtures, equipment, machinery and appliances with
items of like kind.

7. Protection of Lender’s Security; Leases. If Borrower fails to pay the
Indebtedness or perform the Obligations, or if any action or proceeding is commenced which
affects the Property or Lender, at Lender’s option, Lender may make such appearances, disburse
such sums and take such action as Lender deems necessary, in its sole discretion, to protect the
Property or Lender’s interest herein, including entry upon the Property to make repairs and
perform environmental tests and studies. Any amounts disbursed by Lender pursuant to this
Paragraph 7 (including attorneys’ costs and expenses), with interest thereon at the “Default
Rate” (defined 1n the Note) from the date of disbursement, shall become additional Indebtedness
of Borrower secured by the Loan Documents and shall be due and payable on demand. Nothing
contained in this Paragraph 7 shall require Lender to incur any expense or take any action
hereunder.

Borrower shall not be authorized to enter into any ground lease of the Property, without
Lender’s prior written approval. Borrower shall not, without Lender’s prior written consent,
modity, amend, surrender or terminate any Lease, which approval shall not be unreasonably
withheld or delayed. All Leases of space in the Property shall be on the form of lease
previously approved by Lender with tenants and for a use acceptable to Lender. All Leases of

space 1n the Property executed or renewed after the date hereof must be approved by Lender
prior to the execution thereof by Borrower.



Notwithstanding anything contained herein to the contrary, Borrower may enter into a
proposed Lease (including the amendment, renewal or extension of an existing Lease (a
“Renewal Lease”) without the prior written consent of Lender, provided such proposed Lease
or Renewal Lease (i) provides for rental rates and terms comparable to existing local market
rates and terms as of the date such Lease or Renewal Lease is executed by Borrower (unless, in
the case of a Renewal Lease, the rent payable during such renewal, or a formula or other
method to compute such rent, is provided for in the original Lease), (ii) is an arms-length
transaction with a bona fide, independent third party tenant, (iii) is written on the standard
form of lease for the Property previously approved by Lender, and (iv) is for the same use as
the current use of the Property. Borrower expressly understands that any and all new or
proposed leases or Renewal Leases are included in the definition of “Lease” or “Leases” as
such terms may be used throughout this Mortgage or any of the other Loan Documents.

8. Inspection. Lender and its agents and designees may make or cause to be made
reasonable entries upon and inspections of the Property, including for performing any
environmental mspections and testing of the Property, and inspections of Borrower’s books,
records, and contracts at all reasonable times upon reasonable advance notice, which notice may
be given in writing or orally. Borrower shall cooperate with Lender and its agents and designees
with respect to all such inspections, including any related to the sale or potential sale of all or any
portion of the Loan by Lender and any securitization or potential securitization involving the
Loan.

0. Books and Records. Borrower shall keep and maintain at all times at Borrower’s
address stated above, or such other place as Lender may approve in writing, complete and accurate
books of accounts and records adequate to reflect correctly the results of the operation of the
Property and copies of all written contracts, Leases and other instruments affecting the Property.

10. Financial Statements. Borrower shall furnish to Lender, within 15 days after the
end ot each calendar month, until the later of (i) the first 12 calendar months following the closing
of the loan (the “Loan”) evidenced by the Note, or (ii) the Loan is securitized as described in
Paragraph 43 below, a monthly unaudited statement of income and expenses and a rent roll in the
format of subclause (a) below, each in reasonable detail and dated and certified as true and
complete by Borrower or its general partner or chief financial officer. Borrower shall furnish to
Lender, within 45 days after the end of each fiscal quarter of the operation of the business of
Borrower and at any other time upon Lender’s request, a balance sheet and a statement of income
and expenses of the Property, each in reasonable detail, prepared in accordance with generally
accepted accounting principles and certified as true and complete by Borrower or its general
partner or chiet financial officer. Borrower shall also furnish to Lender, and shall cause each
Principal to furnish to Lender, within 60 days after the end of each fiscal year of Borrower, a
balance sheet, a statement of income and expenses and a statement of cash flows, each in
reasonable detail, prepared in accordance with generally accepted accounting principles and
certified as true and complete by Borrower or its general partner, manager or chief financial
officer and each Principal, as the case may be. Borrower shall furnish, together with the foregoing
quarterly financial statements and at any other time upon Lender’s request (a) a rent schedule for
the Property, showing the name of each tenant, and for each tenant, the space occupied, the lease
expiration date, the rent payable, the rent paid to date, and the security deposit being held for such
tenant, (b) a leasing activity report for the Property during such fiscal quarter, (c) a capital




expenditure report indicating the type and amount of each capital expenditure made during
such fiscal quarter, and (d) any other information that Lender may reasonably require, all of
the foregoing shall be certified as true and complete by Borrower or its general partner,
manager or chief financial officer. In addition, Borrower shall cause each Principal to provide
to Lender a copy of his/her/its financial statements prepared in accordance with generally
accepted accounting principles, certified by such Principal to be a true and complete copy of
such financial statements and in form reasonably satisfactory to Lender, within 60 days of the
end of the calendar year. All of the information required by Lender in this paragraph must be
acceptable to Lender in its absolute and sole discretion. If Borrower fails to timely furnish
Lender with any of the financial information and reports set forth in this paragraph within the
required time periods, Lender shall have the right, acting in its sole discretion, to hire a
certified public accounting firm acceptable to Lender, to prepare such financial information
and reports, on an audited basis. The costs and expenses of such accounting firm shall be paid
by Borrower on demand and, to the extent advanced by Lender become, with interest thereon
from the date advanced by Lender at the Default Rate, additional Indebtedness of Borrower
secured by the Loan Documents. Additionally, if Borrower fails to timely furnish Lender with
any of the financial information and reports set forth in this paragraph within the required time
periods, Lender shall be entitled to receive a late charge equal to $500.00 for each financial
information and/or report not so furnished to Lender (the “Financial Late Charge”). The
Financial Late Charge shall be due and payable by Borrower immediately upon receipt by
Borrower of an invoice for same from Lender. Until paid, the Financial Late Charge shall bear
interest at the Default Rate, and shall be deemed additional Indebtedness of Borrower secured
by the Loan Documents.

11. Hazardous Substances. Borrower covenants and agrees that it (a) shall not use,
generate, store, or allow to be generated, stored or used, any “Hazardous Substances”
(hereinafter defined) on the Property, except in the ordinary course of Borrower’s business and in
accordance with all “Environmental Laws” (hereinafter defined), (b) shall at all times maintain
the Property in full compliance with all applicable Environmental Laws, including timely
remediating the Property if and when required, and (c) shall cause compliance by all tenants and
‘sub-tenants on the Property with Borrower’s covenants and agreements contained in this
Paragraph 11. Borrower shall promptly notify Lender in writing of (i) any investigation, claim
or other proceeding by any party caused or threatened in connection with any Hazardous
Substances on the Property, or the failure or alleged failure of the Property to comply with any
applicable Environmental Laws, or (i1) Borrower’s discovery of any condition on or in the vicinity
of the Property to fail to comply with applicable Environmental Laws.

The term “Environmental Laws” shall include any present and future federal, state
and/or local law, statute, ordinance, code, rule, regulation, license, authorization, decision,
order, injunction or decree and/or other governmental directive or requirement, as well as
common law, which pertains or relates to health, safety or the environment (including but not
limited to, ground or air or water or noise pollution or contamination, and underground or
above ground tanks) and shall include, without limitation, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (“CERCLA?”), the Resource
Conservation and Recovery Act of 1976, as amended (“RCRA?™), and any state or federal lien
or superlien or environmental clean-up statutes, and regulations, rules, guidelines, or standards
promulgated pursuant thereto all as amended from time to time. The term “Hazardous
Substances” shall include any substance, whether solid, liquid or gaseous: (i) which is listed,



defined or regulated as a “hazardous substance,” “hazardous waste” or “solid waste,” or
otherwise classified as hazardous or toxic, in or pursuant to any Environmental Laws; or (11)
which 1s or contains asbestos, radon, any polychlorinated biphenyl, urea formaldehyde foam
insulation, explosive or radioactive material, lead paint, or motor fuel or other petroleum
hydrocarbons; or (iii) which causes or poses a threat to cause a contamination or nuisance on

the Property or any adjacent property or a hazard to the environment or to the health or safety
of persons on or about the Property.

12. Representations and Covenants.

(a) It Borrower is a corporation, it represents that it is a corporation duly
organized, existing and in good standing under the laws of its state of incorporation,
that it 1s duly qualified and in good standing under the laws of the state where the Land
1s located, and that the execution and delivery of the Loan Documents and the
performance of the obligations thereunder are within Borrower’s corporate powers,
have been duly authorized by all necessary action of its board of directors, and do not
contravene the terms of its articles of incorporation or by-laws.

(b) If Borrower is a general or limited partnership or a limited liability
company, it represents that it 1s duly formed, organized and existing in the state of its
formation, that it is qualified to do business under the laws of the state where the Land
1s located, and that the execution and delivery of the Loan Documents and the
performance of the obligations thereunder do not conflict with any provision of
Borrower’s partnership agreement or operating agreement, as applicable, and all other
certificates and agreements governing Borrower, and have been duly authorized by all
necessary action of its partners or members.

(¢) Borrower represents that (i) the execution and delivery of the Loan
Documents, the payment of the Indebtedness, and the performance of the Obligations
do not violate any law or conflict with any agreement by which Borrower is bound, or
any court order by which Borrower is bound, (ii) no consent or approval of any
governmental authority or any third party is required for the execution or delivery of
the Loan Documents, the payment of Indebtedness, and the performance of the
Obligations, and (iii) the Loan Documents are valid and binding agreements,
enforceable in accordance with their terms.

(d) Borrower represents that (i) 1t is lawfully seized with fee simple title in
the estate hereby conveyed; (ii) it has the right to mortgage, convey, assign and grant a
first security interest in the Property; (iii) the Property is unencumbered, and Borrower
will warrant and defend title to the Property against all claims and demands, subject to
casements and restrictions listed in a schedule of exceptions to coverage in the title
insurance policy accepted by Lender insuring Lender’s interest in the Property; and
(1v) it has no operations, assets or activities other than the Property.

(e) Borrower represents and covenants that (i) all material permits,

approvals, and certificates, including certificates of completion and occupancy permits,
required by law or regulation have been obtained and are and shall remain in full force
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and effect; and (11) the use and occupancy of the Land and all improvements thereon are
and shall remain in compliance with all laws.

() Borrower represents that all of the improvements on the Land lie wholly
within the boundaries of and building line restrictions relating to the Land and no
improvements located on adjoining lands encroach upon the Land so as to effect the
value or marketability of the Property, except those which are insured against by the
title insurance policy accepted by Lender insuring Lender’s interest in the Property.

(2) Borrower represents that the Property is served by public utilities and
services in the surrounding community, including police and fire protection, public
transportation, refuse removal, public education, and enforcement of safety codes
which are adequate in relation to the premises and location on which the Property is
located.

(h) Borrower represents that the Property is serviced by public water and
sewer systems which are adequate in relation of the improvements and location on
which the Property is located. All liquid and solid waste disposal, septic and sewer
systems located on the Property are in good and safe condition and repair and in
compliance with all applicable laws.

(1) Borrower represents that the Property has parking and other amenities
necessary for the operation of the business currently conducted thereon which are
adequate 1n relation to the premises and location on which the Property is located.

() Borrower represents that the Property is a contiguous parcel and a
separate tax parcel, and there are no delinquent taxes or other outstanding charges
adversely affecting the Property.

(k) Borrower represents that no action, omission, misrepresentation,
negligence, fraud or similar occurrence has taken place on the part of any person that
would reasonably be expected to result in the failure or impairment of full and timely
coverage under any insurance policies providing coverage for the Property.

(1) None of Borrower, any Principal, or any other holder of a direct or
indirect legal or beneficial interest in Borrower is or will be, held, directly or indirectly,
by a “foreign corporation,” “foreign partnership,” “foreign trust,” “foreign estate”
“foreign person,” “affiliate” of a “foreign person” or a “United States intermediary” of
a “foreign person” within the meaning of IRC Sections 897 and 1445, the Foreign
Investments in Real Property Tax Act of 1980, the International Foreign Investment
Survey Act of 1976, the Agricultural Foreign Investment Disclosure Act of 1978, the
regulations promulgated pursuant to such acts or any amendments to such acts.

(m) None of Borrower or any Principal is insolvent, and there has been no

(1) assignment made for the benefit of the creditors of any of them, (ii) appointment of
a recerver for any of them or for the properties of any of them, or (iii) any bankruptcy,
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reorganization, or liquidation proceeding instituted by or against any of them.

(n) All information in the application for the Loan submitted to Lender (the
“Loan Application”) and in all financial statements, rent rolls, reports, certificates and
other documents submitted in connection with the Loan Application or in satisfaction
of the terms thereof, are accurate, complete and correct in all respects. There has been
no adverse change in the representations made or information heretofore supplied by or
on behalt of Borrower or any Principal in connection with the Loan or the Loan
Application as to Borrower, any Principal, or the Property. There has been no adverse
change in any condition, fact, circumstance or event that would make any such
representations or information inaccurate, incomplete or otherwise misleading.

(0) Except as listed on Exhibit C hereto, there is no litigation, arbitration, or
other proceeding or governmental investigation pending or, to Borrower’s knowledge,
threatened against or relating to Borrower, any Principal, or the Property:.

(p) The proceeds evidenced by the Note will be used by Borrower solely
and exclusively for proper business purposes and will not be used for the purchase or
carrying of registered equity securities within the purview and operation of any
regulation issued by the Board of Governors of the Federal Reserve System or for the
purpose of releasing or retiring any indebtedness which was originally incurred for any
such purpose.

(q)  Borrower represents and covenants that all Leases of space in the
Property existing as of the date hereof are in writing.

(1) Borrower covenants that Lender shall be allowed to advertise in the
various news or financial media that Lender has provided the Loan to Borrower, but
Borrower shall not do so without Lender’s prior written permission.

(s) Borrower represents and covenants that it does not have and will not
incur any other indebtedness other than (i) the Indebtedness, and (ii) customary trade

payables incurred in the ordinary course of business and which shall not exceed 60
days in duration.

(t) Borrower represents that Borrower and all Principals have filed all
tederal, state, county, municipal, and city income and other tax returns required to have
been filed by them and have paid all taxes and related liabilities which have become
due pursuant to such returns or pursuant to any assessments received by them. Neither
Borrower nor any Principal knows of any basis for any additional assessment in respect
to any such taxes and related liabilities for prior years. Borrower confirms that its
tederal tax identification number is 63-1259411.

(u) Borrower covenants that if at any time the United States of America, any
State thereof or any subdivision of any such State shall require revenue or other stamps
to be affixed to the Note or this Mortgage, or impose any other tax or charge on the
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same, Borrower will pay for the same, with interest and penalties thereon, if any.

Except as otherwise provided herein, each and all of the representations, covenants and
obligations of Borrower shall survive the execution and delivery of the Loan Documents and
shall continue in full force and effect until the Indebtedness is paid in full.

13. Lease Assignment. Borrower acknowledges that, concurrently herewith Borrower
1s delivering to Lender, as additional security for the repayment of the Loan, an Assignment of
Leases and Rents (the “Assignment”) pursuant to which Borrower has assigned to Lender all of
Borrower’s right, title and interest in the Leases and the Rents and income from the Premises. All
of the provisions of the Assignment are hereby incorporated herein as if fully set forth at length in
the text of this Mortgage. Borrower agrees to abide by all of the provisions of the Assignment.

14. Subordination, Non-Disturbance and Attornment Agreements/Estoppel
Certificates.

(a) Borrower shall, within 10 days after Lender’s request, furnish Lender
with a written statement, duly acknowledged, setting forth the sums secured by the

Loan Documents and any right of set-off, counterclaim or other defense which
exists against such sums and the Obligations.

(b) It the Property includes commercial property, Borrower shall deliver to
Lender upon request, tenant subordination, non-disturbance and attornment
agreements/estoppel certificates from each commercial tenant at the Property in
form and substance reasonably satisfactory to Lender provided that Borrower shall

not be required to deliver such certificates more frequently than two (2) times in
any calendar year.

15. Transfers of the Property or Ownership Interests in Borrower; Assumption;
Due on Sale/Encumbrance; Subdivision of the Property.

(a) No Sale/Encumbrance. Borrower agrees that Borrower shall not,
without the prior written consent of Lender, sell, convey, mortgage, grant, bargain,
encumber, pledge, assign, or otherwise transfer the Property or any interest therein
any part thereof or permit the Property or any part thereof to be sold, conveyed,
mortgaged, granted, bargained, encumbered, pledged, assigned, or otherwise
transterred except for: (i) pursuant to Leases of space in the Property to tenants in
accordance with the provisions of Paragraph 7; (ii) in connection with a
condemnation action or other taking; or (iii) the disposal of personalty that is
obsolete or no longer used or useful, so long as such personalty is replaced with
similar items of comparable value and utility and in which Lender has a first lien
and mortgage. In addition, Borrower shall not allow, without the prior written
consent of Lender, any pledge of any ownership interests in Borrower.

(b) Sale/Encumbrance Defined. A sale, conveyance, mortgage, grant,
bargain, encumbrance, pledge, assignment, or transfer of the Property within the
meaning of this Paragraph 15 shall be deemed to include, but not limited to the
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following: (1) an installment sales agreement wherein Borrower agrees to sell the
Property or any part thereot for a price to be paid in installments; (ii) an agreement
by Borrower leasing all or a substantial part of the Property for other than actual
occupancy by a space tenant thereunder or a sale, assignment or other transfer of, or
the grant of a mortgage in, Borrower’s right, title and interest in and to any Leases
or any Rents; (111) a sale or transfer of the ownership interests (including beneficial
interests) of any Principal in Borrower that would result in the Principals, in the
aggregate, owning directly or indirectly less than 25% of the total ownership
interests (including beneficial interests) in Borrower; (iv) a pledge of any of the
ownership interests in Borrower; or (v) if John C. Kimbrell, Jr. fails to continue to
make the day-to-day decisions for Borrower’s business or if John C. Kimbrell Jr.’s
consent 1s no longer required for all material decisions (for purposes of this
Paragraph 1S the foregoing shall be deemed to constitute “control”). If a change
in control of Borrower results from the death or legal incapacity of John C.
Kimbell, Jr., and the subsequent controlling party has the credit worthiness and
management ability which are satisfactory to Lender in Lender’s sole and absolute
discretion, such change in control shall be permitted by Lender.

(c) Assumption.  Notwithstanding the foregoing provisions of this
Paragraph 135, a sale of the Property and assumption of this Loan (hereinafter, an
“Assumption”) in its entirety prohibited by the foregoing may be permitted during
the term of the Note to any person or entity, subject to Lender’s prior written
consent, which shall not be unreasonably withheld or delayed, provided that each of
the tollowing terms and conditions are satisfied:

(1) no default has occurred and is then continuing hereunder or
under any of the Loan Documents;

(1)  Borrower gives Lender written notice of the terms of such
prospective Assumption not less than sixty (60) days before the date on which such
Assumption is scheduled to take place and, concurrently therewith, gives Lender all
such information concerning the proposed transferee of the Loan (hereinafter, a
“Transferee”) as Lender would reasonably require in evaluating an initial
extension of credit to a borrower on a non-recourse basis. Lender shall have the
right to approve or disapprove the proposed Transferee. In determining whether to
give or withhold its approval of the proposed Transferee, Lender shall consider the
Transteree’s experience in owning and operating a facility similar to the Property,
the Transteree’s entity structure, the Transferee’s financial strength, the
Transferee’s general business standing and the Transferee’s relationships and
experience with contractors, vendors, tenants, lenders and other business entities:
provided, however, that notwithstanding Lender’s agreement to consider the
foregoing factors in determining whether to give or withhold such approval, such
approval shall be given or withheld based upon what Lender determines to be
commercially reasonable in Lender’s sole discretion and, if given, may be given
subject to such conditions as Lender may deem appropriate, but no such conditions
shall result in an increase in the interest rate or monthly payment under the Note or
reduce the term thereof’

(1)  Borrower shall pay Lender (A) in connection with such proposed
Assumption, a two thousand dollar ($2,000.00) processing fee and all reasonable
out-of-pocket costs and expenses, including, without limitation, reasonable
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attorneys’ fees incurred by Lender, plus (B) concurrently with the closing of such
Assumption, a nonrefundable assumption fee in an amount equal to 1% of the then
outstanding principal balance of the Note at the time of such Assumption;

(1v)  the Transferee assumes and agrees to pay the Indebtedness and
perform the Obligations secured hereby subject to Paragraph 11 of the Note, and
prior to or concurrently with the closing of such Assumption, the Transferee
executes, without any cost or expense to Lender, such documents and agreements
as Lender shall reasonably require to evidence and effectuate said assumption and
deliver such legal opinions as Lender may reasonably require;

(V) Transteree executes, without any cost or expense to Lender, new
financing statements or financing statement amendments and any additional
documents reasonably requested by Lender;

(vi)  Borrower delivers to Lender, without any cost or expense to
Lender, hazard insurance endorsements or certificates and other similar materials as
Lender may deem necessary at the time of the Assumption, all in form and
substance satisfactory to Lender, including, without limitation, an endorsement or
endorsements to Lender’s loan title insurance policy insuring the lien of this
Mortgage, extending the effective date of such policy to the date of execution and
delivery of the assumption agreement referenced above in subparagraph 15(c)(iv),
with no additional exceptions added to such policy, except for items consented to
by Lender or permitted under this Mortgage, and insuring that fee simple title to the
Property 1s vested in the Transferee;

(vi1)  Borrower executes and delivers to Lender, without any cost or
expense to Lender, a release of Lender, its officers, directors, employees and
agents, from all claims and liability relating to the transactions evidenced by the
other security documents through and including the date of the closing of the
Assumption, which agreement shall be in form and substance satisfactory to Lender
and shall be binding upon the Transferee:

(vii1) subject to the provisions of Paragraph 11 of the Note, such
Assumption is not construed so as to relieve Borrower of any personal lability
under the Note or any of the Loan Documents for any act or events occurring or
obligations arising prior to or simultaneously with the closing of such Assumption
(excluding payment of the principal amount of the Note and interest accrued
thereon) and Borrower executes, without any cost or expense to Lender, such
documents and agreements as Lender shall reasonably require to evidence and
effectuate the ratification of such personal liability:

(1x)  such Assumption is not construed as to relieve any current
Guarantors or Indemnitors (as defined in the Loan Documents) of their obli gations
under any guarantees or indemnity agreements executed in connection with the
Note, and each such current Guarantors or Indemnitors execute, without any cost or
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expense to Lender, such documents and agreements as Lender shall reasonably
require to evidence and effectuate the ratification of each such guarantee and
indemnity agreement, provided that if the Transferee or a party associated with the
Transteree approved by Lender in its sole discretion assumes the obligations of the
current Guarantors or Indemnitors under their guarantees or indemnity agreements
and the Transferee or such party associated with the Transferee if applicable,
executes, without any cost or expense to Lender, a new guarantee and/or indemnity
agreement in form and substance satisfactory to Lender, then Lender shall release
the current Guarantors or Indemnitors from all obligations first arising under their
guarantees or indemnity agreements after the closing of such Assumption:

(x)  the Transferee shall furnish, if the Transferee is a corporation,
partnership or other entity, all appropriate papers evidencing the Transferee’s
capacity in good standing and the qualification of the signers to execute the
assumption ot the Obligations, which paper shall include certified copies of all
documents relating to the organization and formation of the Transferee and of the
entities, if any, which are partners, members or shareholders of the Transferee. The
Transteree and such constituent partners, members or shareholders of the
Transferee (as the case may be) as Lender shall require, shall be single purpose,
bankruptcy remote entities, whose formation documents shall be approved by
counsel to Lender. An individual recommended by Lender and approved by
counsel to Lender shall serve as an independent director of the Transferee (if the
Transteree is a corporation) or the Transferee’s corporate general partner or an
independent member or in Lender’s discretion, manager of Transferee if the
Iransteree is a limited liability company. The consent of such independent parties
shall be required for, among other things, any merger, consolidation, dissolution,
bankruptcy or insolvency of such independent party or of the Transferee:

(x1)  the Transferee shall assume the obligations of Borrower under
the management agreements, if any, pertaining to the Property; and

(x11)  the Transferee shall furnish an opinion of counsel satisfactory to
Lender and its counsel stating that (A) the Transferee’s formation documents
provide proof for the matters described in subparagraph (x) above, (B) the assets
of the Borrower will not be consolidated with the assets of any other entity having
an 1nterest in, or affiliation with, the Transferee, in the event of a bankruptcy or
Insolvency of any such entity, (C) the assumption of the Obligations has been duly
authorized, executed and delivered and the Loan Documents are valid, binding and
enforceable against the Transferee in accordance with their terms, (D) the
Iransteree and any entity which is a controlling stockholder, general partner or
managing member of the Transferee have been duly organized and are in good

standing and in existence, and (E) with respect to such other matters as Lender may
request; and

(xi) 1f the Loan has previously been securitized pursuant to
Paragraph 43 Lender shall have received evidence in writing from the rating
agencies to the effect the proposed transfer will not result in a downgrade,
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qualification reduction or withdrawal or any rating imtially assigned or to be
assigned in a Secondary Market Transaction. For purposes hereof, a “Secondary
Market Transaction” shall be (A) any sale of this Mortgage, Note and Loan
Documents to one or more investors as a whole loan; (B) a participation of the Note
to one or more investors; (C) any deposit of this Mortgage, Note and Loan
Documents with a trust or other entity which may sell certificates or other
instruments to investors evidencing an ownership interest in the assets of such trust
or other entity, or (D) any other sale or transfer of the Note or any interest therein to
one or more 1nvestors.

(d) Lender’s Rights. Except as provided in subparagraph 15(c) above,
Lender reserves the right to condition the consent required hereunder upon a
modification of the terms hereof and on assumption of the Note, this Mortgage and
the Loan Documents as so modified by the proposed Transferee, payment ot an
assumption fee, and all of Lender’s expenses incurred in connection with such
transfer, the approval by a rating agency of the proposed transteree, the proposed
transferee’s continued compliance with the covenants set forth in this Mortgage,
including, without limitation, the covenants contained in Paragraph 17, or such
other conditions as Lender shall determine in its sole discretion to be in the interest
of Lender. All of Lender’s out-of-pocket expenses incurred shall be payable by
Borrower whether or not Lender consents to the Assumption. Lender shall not be
required to demonstrate any actual impairment of its security or any increased risk
of default hereunder in order to declare the Note immediately due and payable upon
Borrower’s prohibited sale, conveyance, mortgage, grant, bargain, encumbrance,
pledge, assignment, or transfer of the Property without Lender’s consent. This
provision shall apply to every sale, conveyance, mortgage, grant, bargain,
encumbrance, pledge, assignment, or transfer of the Property regardless of whether
voluntary or not, or whether or not Lender has consented to any previous sale,
conveyance, mortgage, grant, bargain, encumbrance, pledge, assignment, or transter
of the Property.

16. No Additional Liens. Borrower covenants not to execute any mortgage, security

agreement, assignment of leases and rents or other agreement granting a lien (except the liens
granted to Lender by the Loan Documents) or, except as set forth in Paragraph 2 above, take or
fail to take any other action which would result in a lien against the interest of Borrower in the

Property without the prior written consent of Lender.

17. Single Asset Entity. Borrower shall not hold or acquire, directly or indirectly, any

ownership interest (legal or equitable) in any real or personal property other than the Property, or
become a shareholder of or a member or partner in any entity which acquires any property other
than the Property, until such time as the Indebtedness has been fully repaid and all Obligations are
satisfied. Borrower’s articles of incorporation, partnership agreement or operating agreement, as
applicable, lhmit 1ts purpose to the acquisition, operation and disposition of the Property, and such

purposes shall not be amended without the prior written consent of Lender. Borrower covenants:

(a) To maintamn 1ts assets, accounts, books, records, financial statements,
stationery, invoices, and checks separate from and not commingled with any of
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those of any other person or entity;

(b) To conduct its own business 1n its own name, pay its own labilities out
of its own funds, allocate fairly and reasonably any overhead for shared employees
and office space, and to maintain an arm’s length relationship with its attfiliates;

(c) To hold itself out as a separate entity, correct any known
misunderstanding regarding its separate identity, maintain adequate capital in light
of its contemplated business operations, and observe all organizational tormalities;

(d) Not to guarantee or become obligated for the debts ot any other entity or
person or hold out its credits as being available to satisfy the obligations of others,
including not acquiring obligations or securities of its partners, members or
shareholders; and

(e) Not to pledge 1ts assets for the benefit of any other entity or person or
make any loans or advances to any person or entity.

18. Borrower and Lien Not Released. Without affecting the liability of Borrower or
any other person liable for the payment of the Indebtedness, and without attecting the hen or
charge of this Mortgage as security for the payment of the Indebtedness, Lender may, from time to
time and without notice to any junior lien holder or holder of any right or other interest in and to
the Property: (a) release any person so liable, (b) waive or modify any provision of this Mortgage
or the other Loan Documents or grant other indulgences, (c) release all or any part of the Property,
(d) take additional security for any obligation herein mentioned, (€) subordinate the lien or charge
of this Mortgage, (f) consent to the granting of any easement, or (g) consent to any map or plan of
the Property.

19. Uniform Commercial Code Security Agreement and Fixture Filing. This
Mortgage shall constitute a security agreement and fixture filing pursuant to the Uniform
Commercial Code in effect from time to time for any of the items specified herein as part of the
Property which, under applicable law, may be subject to a security interest pursuant to the
Uniform Commercial Code (collectively, the “Collateral”), and Borrower hereby grants Lender a
security interest in the Collateral. Any reproduction of this Mortgage or of any other secunty
agreement or financing statement shall be sufficient as a financing statement. In addition,
Borrower agrees to execute and deliver to Lender any financing statements, as well as extensions,
renewals and amendments thereof, and reproductions of this Mortgage in such form as Lender
may require to perfect a security interest with respect to said items. Borrower shall pay all costs
of filing such financing statements and any extensions, renewals, amendments and releases
thereof, and shall pay all reasonable costs and expenses of any record searches for financing
statements Lender may reasonably require. Borrower shall, at Lender’s request, at any time and
from time to time, execute and deliver to Lender such financing statements, amendments and
other documents and do such acts as Lender deems necessary in order to establish and maintain
valid, attached and perfected first security interests in the Collateral in favor of Lender, free and
clear of all liens, claims and rights of third parties whatsoever. Borrower hereby irrevocably
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authorizes Lender at any time, and from time to time, to execute and file in any jurisdiction any
initial financing statements and amendments thereto that (a) indicate the Collateral (1) as all assets
of the Borrower or words of similar effect, regardless of whether any particular asset comprised in
the Collateral falls within the scope of Article 9 of the Uniform Commercial Code of the
jurisdiction wherein such financing statement or amendment is filed, or (ii) as being of an equal or
lesser scope or within greater detail, and (b) contain any other information required by Section 5
ot Article 9 of the Uniform Commercial Code of the jurisdiction wherein such financing statement
or amendment is filed regarding the sufficiency or filing office acceptance of any financing
statement or amendment, including (i) whether the Borrower is an organization, the type of
organization and any organization identification number issued to the Borrower, and (11) 1n the
case of a financing statement filed as a fixture filing or indicating Collateral as as-extracted
collateral or timber to be cut, a sufficient description of real property to which the Collateral
relates. Borrower agrees to furnish any such information to Lender promptly upon request.
Borrower further ratifies and affirms its authorization for any financing statements and/or
amendments thereto, executed and filed by Lender in any jurisdiction prior to the date of this
Mortgage. In addition, Borrower covenants to: (w) obtain acknowledgments from any bailee
holding Collateral; (x) obtain consents from any letter of credit issuers; (y) notity and take steps to
perfect Lender’s security interest in any Commercial Tort Claims; and (z) take any action
necessary to vest control in Lender of any of Borrower’s Electronic Chattel Paper. If an Event of
Detault shall occur, Lender, in addition to any other rights and remedies which it may have, shall
have and may exercise immediately and without demand, any and all rights and remedies granted
to a secured party upon default under the Uniform Commercial Code, including without
limitation, the right to take possession of the Collateral or any part thereof, and to take such other
measures as Lender may deem necessary for the care, protection and preservation of the
Collateral. Upon request or demand of Lender, Borrower shall, at its expense, assemble the
Collateral and make it available to Lender at a convenient place acceptable to Lender. Borrower
shall pay to Lender on demand any and all expenses, including legal expenses and attorneys’ fees,
incurred or paid by Lender in protecting the interest in the Collateral and in enforcing the rights
hereunder with respect to the Collateral. Any notice of sale, disposition or other intended action
by Lender, with respect to the Collateral, sent to Borrower in accordance with the provisions
hereof at least five (5) days prior to such action, shall constitute commercially reasonable notice to
Borrower. Capitalized words and phrases used herein in this Paragraph 19 and not otherwise
defined herein shall have the respective meanings assigned to such terms in either: (1) Article 9 of
the Uniform Commercial Code as in force in Alabama at the time the financing statement was
filed by Lender, or (ii) Article 9 as in force at any relevant time in Alabama, the meaning to be
ascribed thereto with respect to any particular item of property shall be that under the more
encompassing of the two definitions.

20. Events of Default; Acceleration of Indebtedness; Remedies. The occurrence of
any one or more of the following events shall constitute an “Event of Default” under this
Mortgage:

(a) failure of Borrower to pay, within 5 days of the due date, any of the
Indebtedness, including any payment due under the Note: or

(b) failure of Borrower to strictly comply with Paragraphs 10, 11, 15, 16
and 17 of this Mortgage; or
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(C) a petition under any Chapter of Title 11 of the United States Code or any
similar law or regulation is filed by or against Borrower or any Principal (and in the
case of an involuntary petition in bankruptcy, such petition s not discharged within
60 days of its filing), or a custodian, receiver or trustee for any of the Property 1s
appointed, or Borrower or any Principal makes an assignment for the benefit of
creditors, or any of them are adjudged insolvent by any state or federal court ot
competent jurisdiction, or an attachment or execution is levied against any ot the
Property; or

(d) the occurrence of an “Event of Default” under and as defined in any
other Loan Document; or

(€) Borrower is in default in the payment of any indebtedness (other than
the Indebtedness) and such default i1s declared and is not cured within the time, if
any, specified therefor in any agreement governing the same; or

(1) any statement, report or certificate made or delivered to Lender by
Borrower or any Principal is not materially true and complete, or any representation
or warranty made or delivered to Lender by Borrower or any Principal is not
materially true and correct; or

(2) seizure or forfeiture of the Property, or any portion thereof, or
Borrower’s interest therein, resulting from criminal wrongdoing or other unlawful
action of Borrower, its affiliates, or any tenant in the Property under any federal,
state or local law; or

(h) failure of Borrower, within 30 days after notice and demand, to satisfy
each and every Obligation, other than those set forth in the subparagraphs above;
provided, however, if such failure to satisfy such Obligation cannot by its nature be
cured within 30 days, and if Borrower commences to cure such failure promptly
after written notice thereof and thereafter diligently pursues the curing thereot (and
then in all events cures such failure within 60 days after the original notice thereot),
Borrower shall not be in default hereunder during such period of diligent curing; or

(1) failure of Borrower to fully cooperate with Lender 1n the establishment
and operation of the Lockbox Account.

Upon the occurrence of an Event of Detfault, the Indebtedness, at the option ot the
Lender, shall become immediately due and payable without notice to Borrower; and Lender
shall be entitled to immediately exercise and pursue any or all of the rights and remedies
contained in this Mortgage and any other Loan Document or otherwise available at law or 1n
equity. Each remedy provided in the Loan Documents is distinct and cumulative to all other
rights or remedies under the Loan Documents or afforded by law or equity, and may be
exercised concurrently, independently, or successively, in any order whatsoever.

21. Entry: Foreclosure; Remedies. Upon the occurrence of an Event of Detfault,
(a) Borrower, upon demand of Lender, shall forthwith surrender to Lender the actual possesstion,
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or to the extent permitted by law, Lender itself, or by such officers or agents as it may appoint,
may enter and take possession of all or any part of the Property, and may exclude Borrower and its
agents and employees wholly therefrom, and may have joint access with Borrower to the books,
papers and accounts of Borrower; and (b) if Borrower shall for any reason fail to surrender or
deliver the Property or any part thereof after such demand by Lender, Lender may obtain a
judgment or decree conferring on Lender the right to immediate possession or requiring the
delivery to Lender of the Property, and Borrower specifically consents to the entry of such
judgment or decree. Upon every such entering upon or taking of possession, Lender may hold,
store, use, operate, manage and control the Property and conduct the business thereof. Lender
shall have no lability for any loss, damage, injury, cost or expense resulting from any action or
omission by it or 1ts representatives which was taken or omitted in good faith.

Upon any foreclosure sale, Lender may bid for and purchase the Property and shall be
entitled to apply all or part of the Indebtedness as a credit to the purchase price.

Upon the occurrence of an Event of Default, then, without notice to or the consent of
Borrower, Lender shall be entitled to exercise all of the rights and remedies contained in this
Mortgage or 1n any other Loan Document or otherwise available at law or in equity including
the right to do any one or more of the following:

(a) To enter upon, take possession of and manage the Property for the
purpose of collecting the Rents;

(b) To require Borrower to hold all Rents collected in trust for the benefit of
Lender;

(¢) Dispossess by the usual summary proceedings any Tenant defaulting in
the payment of Rent to Borrower;

(d) [ease the Property or any part thereof;
(€) Repair, restore, and improve the Property;

(H) Apply the Rent after payment of Property expenses as determined by
Lender to Borrower’s indebtedness under the Loan Documents; and

(g) Apply to any court of competent jurisdiction for specific performance of
this Mortgage, an injunction against the violation hereof and/or the appointment of
a recelver,

The foregoing remedies shall be cumulative of any other nonjudicial remedies available
to Lender under this Mortgage or the other Loan Documents, at law or in equity. Proceeding
with a request or receiving a judgment for legal relief shall not be or be deemed to be an
election of remedies or bar any available nonjudicial remedy of Lender.

22. Expenditures and Expenses. Borrower acknowledges and confirms that Lender
shall impose certain administrative processing and/or commitment fees in connection with (a) the
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extension, renewal, modification, amendment and termination of its loans, (b) the release or
substitution of collateral therefor, (c) obtaining certain consents, waivers and approvals with
respect to the Property, or (d) the review of any Lease or proposed Lease or the preparation or
review of any subordination, non-disturbance and attornment agreement. In addition, in any civil
action to foreclose the lien hereof or otherwise enforce Lender’s rights, there shall be allowed and
included as additional Indebtedness in the order or judgment for foreclosure and sale or other
order all additional expenditures and expenses which may be paid or incurred by or on behalf of
Lender including attorneys’ fees, costs and expenses, receiver’s tees, costs and expenses,
appraiser’s fees, engineers’ fees, outlays for documentary and expert evidence, stenographers’
charges, publication costs, and costs (which may be estimates as to items to be expended after
entry of said order or judgment) of procuring all such abstracts of title, title searches and
examination, title insurance policies, Torrens’ Certificates and similar data and assurances with
respect to the title as Lender may deem reasonably necessary either to prosecute such civil action
or to evidence to bidders at any sale which may be had pursuant to such order or judgment the true
condition of the title to, or the value of, the Property (all said expenditures and expenses are
hereinafter collectively referred to as the “Reimbursable Expenses”). All Reimbursable
Expenses, and such costs, expenses and fees as may be incurred by Lender at any time or times
hereafter in the protection of the Property, in enforcing the Obligations, and/or the maintenance of
the lien established by any of the Loan Documents, including accountants’ and attorneys’ fees,
costs and expenses in any advice, litigation, or proceeding atfecting the Loan Documents or the
Property, whether instituted by Lender, Borrower or any other party, or in preparation for the
commencement or defense of any action or proceeding or threatened action or proceeding, shall be
immediately due and payable to Lender by Borrower, with interest thereon at the Default Rate set
forth in the Note, and shall be secured by the Loan Documents. In addition, Borrower shall be
liable for the payment of all commissions and brokerage fees relating to the Loan.

23. Application of Proceeds of Foreclosure Sale. The proceeds of any foreclosure
sale ot the Property shall be distributed and applied in the order of priority set forth in the Note
with the excess, if any, being applied to any parties entitled thereto as their rights may appear.

24. Appointment of Receiver or Mortgagee in Possession. If an Event of Default is
continuing or if Lender shall have accelerated the Indebtedness, Lender, upon application to a

court of competent jurisdiction, shall be entitled as a matter of strict right, without notice, and
without regard to the occupancy or value of any security for the Indebtedness, without any
showing of fraud or mismanagement on the part of Borrower or the insolvency of any party bound
tor its payment, to the appointment of a receiver or the immediate appointment of Lender to take
possession of and to operate the Property, and to collect and apply the rents, issues, profits and
revenues thereof.

25. Forbearance by Lender Not a Waiver. Any forbearance by Lender in €XErcising
any right or remedy under any of the Loan Documents, or otherwise afforded by applicable law,
shall not be a waiver of or preclude the exercise of any right or remedy. Lender’s acceptance of
payment of any sum secured by any of the Loan Documents after the due date of such payment
shall not be a waiver of Lender’s right to either require prompt payment when due of all other
sums so secured or to declare a default for failure to make prompt payment. The procurement of
insurance or the payment of taxes or other liens or charges by Lender shall not be a waiver of
Lender’s right to accelerate the maturity of the Indebtedness, nor shall Lender’s receipt of any
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awards, proceeds or damages under Paragraph 5 hereof operate to cure or waive Borrower’s
default in payment or sums secured by any of the Loan Documents. With respect to all Loan
Documents, only waivers made in writing by Lender shall be effective against Lender.

26. Waiver of Statute of Limitations. Borrower hereby waives the ri ght to assert any
statute of limitations as a bar to the enforcement of the lien created by any of the Loan Documents

or to any action brought to enforce the Note or any other obligation secured by any of the Loan
Documents.

27. Waiver of Homestead and Redemption. Borrower hereby waives all rights of
homestead exemption in the Property. Borrower hereby waives all right of redemption on behalf
of Borrower and on behalf of all other persons acquiring any interest or title in the Property
subsequent to the date of this Mortgage, except decree or judgment creditors of Borrower.

28. Jury Trial Waiver. BORROWER AND LENDER BY ITS ACCEPTANCE
OF THIS MORTGAGE, EACH HEREBY WAIVES THEIR RESPECTIVE RIGHTS TO A
TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON, OR RELATED
TO, THE SUBJECT MATTER OF THE LOAN DOCUMENTS AND THE BUSINESS
RELATIONSHIP THAT IS BEING ESTABLISHED. THIS WAIVER IS KNOWINGLY,
INTENTIONALLY AND VOLUNTARILY MADE BY BORROWER AND BY LENDER,
AND BORROWER ACKNOWLEDGES THAT NEITHER LENDER NOR ANY PERSON
ACTING ON BEHALF OF LENDER HAS MADE ANY REPRESENTATIONS OF FACT
TO INDUCE THIS WAIVER OF TRIAL BY JURY OR HAS TAKEN ANY ACTIONS
WHICH IN ANY WAY MODIFY OR NULLIFY ITS EFFECT. BORROWER AND
LENDER ACKNOWLEDGE THAT THIS WAIVER IS A MATERIAL INDUCEMENT TO
ENTER INTO A BUSINESS RELATIONSHIP, THAT BORROWER AND LENDER
HAVE ALREADY RELIED ON THIS WAIVER IN ENTERING INTO THE LOAN
DOCUMENTS AND THAT EACH OF THEM WILL CONTINUE TO RELY ON THIS
WAIVER IN THEIR RELATED FUTURE DEALINGS. BORROWER AND LENDER
FURTHER ACKNOWLEDGE THAT THEY HAVE BEEN REPRESENTED (OR HAVE
HAD THE OPPORTUNITY TO BE REPRESENTED) IN THE SIGNING OF THE LOAN
DOCUMENTS AND IN THE MAKING OF THIS WAIVER BY INDEPENDENT LEGAL
COUNSEL.

29. Indemnification. In addition to any other indemnifications provided in any of the
other Loan Documents, Borrower shall, at its sole cost and expense, protect, defend, indemnify,
release and save harmless Lender or any person or entity who is or will have been involved in the
servicing of this Loan, as well as the respective affiliates, subsidiaries, persons controlling or
under common control, directors, officers, shareholders, members, partners, employees, agents,
servants, representatives, contractors, subcontractors, participants, successors and assigns of any
and all of the foregoing (collectively, the “Indemnified Parties”), from and against all liabilities,
obligations, claims, demands, damages, penalties, causes of action, losses, fines, costs and
expenses (including without limitation reasonable attorneys’ fees and expenses), imposed upon or
incurred by or asserted against any of the Indemnified Parties and directly or indirectly arising out
of or in any way relating to any one or more of the tollowing: (a) ownership of this Mortgage, the
Property or any interest therein or receipt of any Rents; (b) any amendment to, or restructuring of,
the Indebtedness, the Note, this Mortgage or any other Loan Documents; (c¢) any and all lawful
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action that may be taken by Lender in connection with the enforcement of the provisions of this
Mortgage or the Note or any other Loan Documents, whether or not suit is filed in connection
with same, or in connection with Borrower or any Principal becoming a party to a voluntary or
involuntary tederal or state bankruptcy, insolvency or similar proceeding; (d) any accident, injury
to or death of persons or loss of or damage to property occurring in, on or about the Property or
any part thereof or on the adjoining sidewalks, curbs, adjacent property or adjacent parking areas,
streets or ways; (¢) any failure on the part of Borrower to perform or comply with any of the terms
of this Mortgage; (f) performance of any labor or services or the furnishing of any materials or
other property in respect of the Property or any part thereof; (g) any failure of the Property to
comply with any laws or ordinances affecting or which may be interpreted to affect the Property;
or (h) any representation or warranty made in the Note, this Mortgage or the other Loan
Documents being false or misleading in any respect as of the date such representation or warranty
was made. The obligations and liabilities of Borrower under this Paragraph 29 (A) shall survive
for a period of one (1) year following any release of this Mortgage executed by Lender and
satistaction of the Loan evidenced by the Loan Documents, and (B) shall survive the transfer or
assignment of this Mortgage, the entry of a judgment of foreclosure, sale of the Property by
nonjudicial foreclosure sale, or delivery of a deed in lieu of foreclosure (including, without
limitation, any transfer by Borrower of any of its rights, title and interest in and to the Property to
any party, whether or not affiliated with Borrower); provided, however, that any act or omission
pursuant to subparagraphs (a) through (h) above was taken or occurred prior to the payment in full
of the Indebtedness.

30. Duty to Defend. Upon written request by an Indemnified Party, Borrower shall
detend such Indemnified Party (if requested by an Indemnified Party, in the name of the
Indemnified Party) by attorneys and other professionals approved by the Indemnified Parties.
Notwithstanding the foregoing, any Indemnified Parties may, in their sole and absolute discretion,
engage their own attorneys and other professionals to defend or assist them, and, at the option of
the Indemnified Parties, their attorneys shall control the resolution of the claim or proceeding.
Upon demand, Borrower shall pay or, in the sole and absolute discretion of the Indemnified
Parties, reimburse, the Indemnified Parties for the payment of reasonable fees and disbursements
of attorneys, engineers, and other professionals in connection therewith. Any amounts payable to
any of the Indemnified Parties by reason of the application of Paragraph 29 or this paragraph
shall be secured by this Mortgage and shall become immediately due and payable and shall bear
interest at the Default Rate specified in the Note from the date loss or damage is sustained by any
of the Indemnified Parties until paid.

31. ERISA. Borrower covenants and agrees that during the term of the Loan, unless
Lender shall have previously consented in writing, (a) Borrower will take no action that would
cause it to become an “employee benefit plan” as defined in 29 C.F.R. Section 2510.3-101, or
“assets of a governmental plan” subject to regulation under the state statutes, and (b) Borrower
will not sell, assign or transfer the Property, or any portion thereof or interest therein, to any
transteree that does not execute and deliver to Lender its written assumption of the obligations of
this covenant. Borrower further covenants and agrees to protect, defend, indemnify and hold
Lender harmless from and against all loss, cost, damage and expense (including without
limitation, all attorneys’ fees and excise taxes, costs of correcting any prohibited transaction or
obtaining an appropriate exemption) that Lender may incur as a result of Borrower’s breach of this
covenant. This covenant and indemnity shall survive the extinguishment of the lien of this

24



Mortgage by foreclosure or action in lieu thereof: furthermore, the foregoing indemnity shall
supersede any limitations on Borrower’s liability under any of the Loan Documents.

32. No Oral Change. This Mortgage may not be modified, amended, waived,
extended, changed, discharged or terminated orally or by any act or failure to act on the part of
Borrower or Lender, but only by an agreement in writing signed by the party against whom
enforcement of any modification, amendment, waiver, extension, change, discharge or termination
1S sought.

33. Notice. Except for any notice required under applicable law to be given in another
manner, (a) any notice to Borrower provided for in the Loan Documents shall be given by mailing
such notice by Federal Express or any other overnight carrier addressed to Borrower at
Borrower’s address stated above or at such other address as Borrower may designate by notice to
Lender as provided herein, and (b) any notice to Lender shall be given by Federal Express or any
other overnight carrier to Lender’s address stated above or to such other address as Lender may
designate by notice to Borrower as provided herein. Any notice provided for in the Loan
Documents shall be deemed to have been given to Borrower or Lender on the first business day
following such mailing in the manner designated herein.

34. Successors and Assigns Bound; Joint and Several Liability; Agents; Captions.
The covenants and agreements contained in the Loan Documents shall bind, and the rights
thereunder shall inure to, the respective successors and assigns of Lender and Borrower, subject to
the provisions of Paragraph 15 hereof. All covenants and agreements of Borrower shall be joint
and several. In exercising any rights under the Loan Documents or taking any actions provided
for therein, Lender may act through its employees, agents, or independent contractors as
authorized by Lender. The captions and headings of the paragraphs of this Mortgage are for
convenience only and are not to be used to interpret or define the provisions hereof.

35. Governing Law; Severability. THIS MORTGAGE SHALL BE GOVERNED
BY, CONSTRUED, APPLIED AND ENFORCED IN ACCORDANCE WITH THE
INTERNAL LAWS OF THE JURISDICTION IN WHICH THE PROPERTY IS
LOCATED, WITHOUT REGARD TO CONFLICTS OF LAW PRIN CIPLES, PROVIDED,
HOWEVER, THAT TO THE EXTENT THE MANDATORY PROVISIONS OF THE
LAWS OF ANOTHER JURISDICTION RELATING TO (1) THE PERFECTION OR THE
EFFECT OF PERFECTION OR NON-PERFECTION OF THE SECURITY INTERESTS
IN ANY OF THE PROPERTY, (ii) THE LIEN, ENCUMBRANCE OR OTHER INTEREST
IN THE PROPERTY GRANTED OR CONVEYED BY THIS MORTGAGE, OR (iii) THE
AVAILABILITY OF AND PROCEDURES RELATING TO ANY REMEDY HEREUNDER
OR RELATED TO THIS MORTGAGE ARE REQUIRED TO BE GOVERNED BY SUCH
OTHER JURISDICTION’S LAWS, SUCH OTHER LAWS SHALL BE DEEMED TO
GOVERN AND CONTROL. THE INVALIDITY, ILLEGALITY OR
UNENFORCEABILITY OF ANY PROVISION OF THIS MORTGAGE OR THE LOAN
DOCUMENTS SHALL NOT AFFECT OR IMPAIR THE VALIDITY, LEGALITY OR
ENFORCEABILITY OF THE REMAINDER OF THIS MORTGAGE AND THE OTHER
LOAN DOCUMENTS, AND TO THIS END, THE PROVISIONS OF THIS MORTGAGE
AND THE OTHER LOAN DOCUMENTS ARE DECLARED TO BE SEVERABLE.
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36. Release. Upon payment of all sums secured by this Mortgage, Lender shall release
this Mortgage. Borrower shall pay Lender’s reasonable costs incurred in releasing this Mortgage
and any financing statements related hereto.

37. Covenants Running with the Land. All covenants, conditions, warranties,
representations and other obligations contained in this Mortgage and the other Loan Documents
are intended by Borrower and Lender to be, and shall be construed as, covenants running with the
Property until the lien of this Mortgage has been fully released by Lender.

38. Terms. As used in the Loan Documents, (i) “business day” means a day when
banks are not required or authorized to be closed in Birmingham, Alabama; and (ii) the words
“include” and “including” shall mean “including but not limited to” unless specitically set forth to
the contrary.

39. Loss of Note. Upon notice from Lender of the loss, theft, or destruction of the
Note and upon receipt of indemnity reasonably satisfactory to Borrower from Lender, or in the
case of mutilation of the Note, upon surrender of the mutilated Note, Borrower shall make and
deliver a new note of like tenor in lieu of the then to be superseded Note.

40. Changes in the Laws Regarding Taxation. If any law is amended, enacted or
adopted after the date of this Mortgage which deducts the Indebtedness from the value of the
Property for the purpose of taxation or which imposes a tax, either directly or indirectly, on the
Indebtedness of Lender’s interest in the Property, Borrower will pay such tax, with interest and
penalties thereon, if any. In the event Lender is advised by counsel chosen by 1t that the payment
of such tax or interest and penalties by Borrower would be unlawful or taxable to Lender or
unentorceable or provide the basis for a defense of usury, then in any such event, Lender shall
have the option, by written notice of not less than forty-five (45) days, to declare the Indebtedness
immediately due and payable.

41. Exculpation. This Mortgage and other Loan Documents and all of Borrower’s
obligations hereunder and thereunder are subject to the provisions of Paragraph 11 of the Note
entitled Exculpation. All of the provisions of the Note, including Paragraph 11, are incorporated
herein by this reference.

42. Disclosure of Information. Iender shall have the right (but shall be under no
obligation) to make available to any party for the purpose of granting participation in or selling,
transferring, assigning or conveying all or any part of the Loan (including any govermmental
agency or authority and any prospective bidder at any foreclosure sale of the Property) any and all
information which Lender may have with respect to the Property and Borrower, whether provided
by Borrower, any Principal or any third party or obtained as a result of any environmental
assessments. Borrower and each Principal agree that Lender shall have no liability whatsoever as
a result ot delivering any such information to any third party, and Borrower and each Principal, on
behalf of themselves and their successors and assigns, hereby release and discharge Lender from
any and all liability, claims, damages, or causes of action, arising out of, connected with or
incidental to the delivery of any such information to any third party.

43. Sale of Loan; Securitization. Lender, at any time and without the consent of
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Borrower or any Principal, may grant participation in or sell, transfer, assign and convey all or any
portion of its right, title and interest in and to the Loan, the servicing of the Loan, this Mortgage
and the other Loan Documents, any guaranties given in connection with the Loan and any
collateral given to secure the Loan. Borrower covenants to cooperate with Lender’s efforts in the
securitization of the Loan; such cooperation includes Borrower’s obligation to (a) make non-
material modifications of the Loan Documents (such modifications shall not increase the amount
of the Indebtedness), (b) provide additional information regarding Borrower’s financial
statements, (c¢) deliver updated information regarding Borrower and the Property, and (d) review
Lender’s securitization offering materials to the extent such materials relate to Borrower, the
Property or the Loan and (¢€) respond to any inquiries of Lender or other party relating thereto.
Borrower agrees to represent and warrant the absence of misstatements and/or omissions in the
information relating to Borrower, the Property and the Loan that is contained in the offering
materials and which has been furnished to or approved by Borrower. Borrower shall not be liable
tfor Lender’s post-closing costs incurred pursuant to any securitization of the Loan by Lender.

44. Actions and Proceedings. Lender has the right to appear in and defend any action
or proceeding brought with respect to the Property and to bring any action or proceeding, in the
name and on behalt of Borrower, which Lender, in its discretion, decides should be brought to
protect their respective interests in the Property. Lender shall, at its option, be subrogated to the
lien of any mortgage or other security instrument discharged in whole or in party by the
Indebtedness, and any such subrogation rights shall constitute additional security for the payment
of the Indebtedness.

45. No_Third Party Beneficiaries. The provisions of this Mortgage and the other
Loan Documents are for the benefit of Borrower and Lender and shall not inure to the benefit of
any third party (other than any successor or assignee of Lender). This Mortgage and the other
Loan Documents shall not be construed as creating any rights, claims or causes of action against
Lender or any of its officers, directors, agents or employees in favor of any party other than
Borrower including but not limited to any claims to any sums held in the Replacement Reserve or
the TT and Leasing Reserve.

46. Exhibits and Riders. The following Exhibits and Riders (which may contain
additional representations, warranties, and covenants) are attached to this Mortgage and hereby
made a part of this Mortgage: Exhibit A (legal description for Land) Exhibit B (definition of
Personal Property), and Exhibit C (pending and threatened litigation).

47. Counterparts. This Mortgage may be executed in any number of counterparts

each of which shall be deemed to be an original but all of which when taken together shall
constitute one agreement.

45. Lockbox Account. In the event there is a monetary default under this Mortgage
or any of the other Loan Documents, a lockbox and depository account (“Lockbox Account”)
shall be immediately established with Lender in Borrower’s name and on such terms as are
acceptable to Lender for the remaining term of the Loan. The Lockbox Account shall be under
the sole dominion and control of Lender and Borrower hereby authorizes Lender, without any
further consent of Borrower, to immediately notify tenant(s) that all future monthly payments are
due under the Leases be directed to the Lockbox Account. Borrower agrees that all payments
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received by Lender, whether by check, cash, wire transfer or any other method made to such
Lockbox Account or otherwise received by Lender will be the sole and exclusive property of
Lender for application to the Indebtedness. Borrower shall require (and provide evidence of the
same to Lender) the tenants under the Leases to make all payments due under the Leases from
such tenant to Borrower to be made to the Lockbox Account. Notwithstanding any of the other
terms or conditions set forth in the Loan Documents which is or may appear to be to the contrary,
Borrower shall be relieved of its obligations to make payments of the Indebtedness under the Loan
Documents to the extent and only to the extent sufficient funds are deposited (and not forced to be
repaid or directed to another party), in the Lockbox Account, which funds Lender agrees to apply
to the Indebtedness then due or reserves to be funded pursuant to Paragraph 3 hereof and as
otherwise provided pursuant to the provisions of that certain RECM Cash Management
Agreement (Springing Lockbox) of even date herewith, executed by Borrower in connection with
the loan. If the amounts received by Lender in the Lockbox Account as a result of deposits therein
on a monthly basis by the tenants under the Leases exceed the amount of the Indebtedness then
due including without limitation all amounts due under the Note and the reserves required under
Paragraph 3 hereof, Lender shall remit, subject to Paragraph 3 hereof, such excess amount to or at
the direction of Borrower by wire transfer on or prior to the tenth (10th) calendar day of each
month (or a mutually agreed upon date by Borrower and Lender). Any monies, checks, notes,
drafts or any other payments relating to or proceeds of amounts due from the tenant under the
Leases which come into the possession or under the control of Borrower or Borrower’s agents or
employees, shall be received by Borrower or Borrower’s agents or employees as applicable, acting
as trustee for Lender and such monies, checks, notes, drafts or any other payments shall be the
sole and exclusive property of Lender. Any such monies, checks, notes, drafts or any other
payments so received by Borrower or Borrower’s agents or employees shall, immediately upon
receipt thereof, be remitted in kind, to the Lockbox Account. Borrower hereby constitutes and
appoints Lender and all persons designated by Lender for that purpose as Borrower’s true and
lawtful attorney-in-fact, with power to endorse Borrower’s name to any of the payments or
proceeds deposited in the Lockbox Account or which otherwise come into Lender’s pOSsession or
under Lender’s control. Both the appointment of Lender as Borrower’s attorney-in-fact and

Lender’s rights and powers are coupled with an interest and are irrevocable until the Indebtedness
1s paid in full and all Obligations are satisfied.

49. State L.aw Provisions.

(a) Inconsistencies. In the event of any inconsistencies between the terms
and conditions of Sections 1-49 of this Mortgage, the terms of Section 49 shall
control and be binding.

(b) Power of Sale. If an Event of Default shall have occurred, Lender may
sell the Property to the highest bidder at public auction in front of the courthouse
door 1n the county or counties, as may be required, where the Property is located,
either in person or by auctioneer, after having first given notice of the time, place
and terms of sale, together with a description of the property to be sold, by
publication once a week for three (3) successive weeks prior to said sale in some
newspaper published in said county or counties, as may be required, and, upon
payment of the purchase money, Lender or any person conducting the sale for
lender 1s authorized to execute to the purchaser at said sale a deed to the Property so
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purchased. Lender may bid at said sale and purchase the Property, or any part
thereof, if the highest bidder therefor. At the foreclosure sale the Property may be
oftered for sale and sold as a whole without first offering it in any other manner or
may be oftered for sale and sold in any other manner as Lender may elect. The
provisions of Paragraph 19 of this Mortgage shall apply with respect to Lender’s
enforcement of rights or interests in personal property which constitutes Property
hereunder.

(c) Application of Foreclosure of Sale Proceeds. The proceeds of any
foreclosure sale pursuant to Paragraph 49(b), or otherwise shall be applied as
follows:

(1) First, to the costs and expenses of (a) retaking, storing and
processing Collateral and preparing the Collateral or the Property (as the case may
be) for sale, and (b) making the sale, including reasonable attorneys’ fee for such
services as may be necessary in the collection of the indebtedness secured by this
Mortgage or the foreclosure of this Mortgage;

(11) Second, to the repayment of any money, with interest hereon to
the date of sale at the applicable rate or rates specified in the Note, this Mortgage,
the other loan Documents which lender may have paid, or become liable to pay, or
which it may then be necessary to pay for taxes, insurance, assessments or other
charges, liens, or debts as hereinabove provided, and as may be provided in the
Note or the other Loan documents, such repayment to be applied in the manner
determined by Lender;

(1)  Third, to the payment of the indebtedness secured hereby, with
interest to date of sale at the applicable rate or rates specified in the Note, this
Mortgage, the other Loan Documents, as applicable, whether or not all of such
indebtedness 1s then due;

(1v)  Fourth, the balance, if any, shall be paid as provided by law.

(d) Lender’s Option on Foreclosure. At the option of the Lender, this
Mortgage may be foreclosed as provided by law or in equity, in which event a
reasonable attorneys’ fee shall, among other costs and expenses, be allowed and
paid out of the proceeds of the sale. In the event Lender exercises its option to
foreclose this Mortgage in equity, Lender may, at its option, foreclose this
Mortgage subject to the rights of any tenants of the Property, and the failure to
make any such tenants parties defendants to any foreclosing proceeding and to
foreclose their rights will not be, nor be asserted to be by the Borrower, a defense to
any proceedings instituted by the Lender to collect the sums secured hereby, or to
collect any deficiency remaining unpaid after the foreclosure sale of the Property.
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IN WITNESS WHEREOYF, Borrower has executed this Mortgage or has caused
the same to be executed by its representatives thereunto duly authorized.

BORROWER:
KEYSTONE, L.L.C.,
an Alabama limited hability company

BY: % %
Jo& C. Kimbrell, Jr. 7

Its Manager

STATE OF Nabamv )
) SS
COUNTY OF je‘F'Q(.SOn )
I, &/\U Qr / b , @ Notary Public in and for said County, in the

State aforesaid, DO HEREBY CERTIFY, that John C. Kimbrell, Jr., the manager of
KEYSTONE, L.L.C., an Alabama limited liability company, who is personally known to me
to be the same person whose name is subscribed to the foregoing instrument as such manager
appeared before me this day in person and acknowledged that (he) signed and delivered the
said instrument as (his) own free and voluntary act and as the free and voluntary act of said
limited liability company, for the uses and purposes therein set forth.

GIVEN under my hand and Notarial Seal this / (‘9 day of January, 2003.

ol e,

Notary Public

. . ... NOTARY PUBLIC STATE OF ALABAM
My Commission Expires: my COMMISSION EXPIRES: Dc: ?; Lzﬁﬁriaig

BONDED TIIRU N OTARY PUBLIC UNDER WRITERS
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EXHIBIT A

LEGAL DESCRIPTION




DESCRIPTION
PARCEL |-

Commence at the Northeast corner of Section 15, Township 21 Snuth Range 3 West Shelby County, Alabanva and run
thehce North 90 degrees, 00 minutes, 00 seconds West along thie north ling of said Section 15 a distarice of 2,006.79 feet
to a point; thence run South 01 degrees, 37 minutes, 57 seconds East a distance of 65.23 feet to a capped steel rebar
corfier on the south right of way line of Shelby County Highway No. 26 and the .Point of Beginaing of the property being
-dese.nbed, thence run South 01 degrees, 37 minutes, 57 seconds Eqst along the west line of a twenty foot wide access -
easement ‘g distance of 232.30 feet to a copped steel rebar ‘corner; thence. ruh South 83 -degrees, 58 minutes, 15 seconds
West a distance of 111.11 feet to o capped steel rebar comer; thence run South 01 degrees, 31 minutes, 55 seconds East
- a distance of 160.00 to a capped steel rebar corner; thence run North 83 qe‘grees 5B minutes, 14 seconds East a distance
of 111.10 feet to a capped steel eebar corner; thence run Soath 01 degrees;” 3t minutes, 57 seconds East along the same
said west line of same said access easement a distance of 857.32 feet to « Qﬂpﬂﬁd steel rebar cormer on an existing fence

dine; thence run South 89 degrees, 09 minutes, 11 seconds West on, along and)of very near an existing wire fehce a
distance. of 820.15 feet to a steel rebar comer; thence run North 01 degrees, 32 miriutes, 09 seconds West along an
existing” fence line a distance of 859.88 feet to a steel rebdr coerner; thénce run Sﬂuth 58 degrees, 41 mmutes 46 seconds

East along and/or very near an existing fence line a distance of 249.95 feet to a steel vebar corner; thence run North 01
degrees, 32 minutes, 09 seconds West along an existing fence line a distance of 420.85 feet to a capped steeél rebar  comer
on the south right of way line of Shelby County Highway NoO. 26; thence run South 88 dejrees, 41 minutes, 17 seconds
East clong said right of way line o distance of 571.30 feet to the point of beginning.

PARCEL 1.

Comimence at the MNortheast corner of Section 15, Township 21 South, Range 3 West, Shelby County, Alabama and run
thence North 90 dégrees. 00 minutes, 00 seconds West along the rprth. line of said Section 15 o distance of 1,323.95 feet
to a point; thence run South 01 degrées, 40 minutes, 56 seconds Easta.distonce of B80.75 feet to o steel rebar corner on
the south right of way fine of Sheiby County Highway No. 26 and the Pgint Q’f EGg&nnm of the property being described;
thence run South 01 degrees, 31 minutes, 32 seconds East g distance .of 1,235.68 feet to a copped steel rebar comer;
thence run North 89 degrees, 52 minutes, 09 seconds West along an existing fence fine a distance of 331.57 feet to a
capped steel rebar corner; thence run North 01 degrees, 26 minutes, 05 secéinds West a distance of 132.28 feet to o stedt
rebar comer; thence run South 89 degrees, 23 minutes, 42 seconds West a distance of 331.56 feet to a steel rebar coiner
in an asphalt surfeced access road; thence run North 01 degrees, 31 minates, 57 seconds west along the egsterly ‘ine of
said asphalt surfoced access road a distance of 670,04 feéet to a capped. steel rebar corner; thence run North 87 degrees.

53 minutes, 18 seconds east a distance of 331.19 feet to a two (2™} inch open .top pipe comer; thence run North Qf
degreés, 33 minutes, 54 seconds West o distance of 3D3.34 feet to o cdpped steel rebar corner; thence run North 88
degrees, 18 minutes, 09 seconds Fast a distance of 117.39 feet to capped steel rébor comer; thence run North 01 degrees
48 minutes, 16 seconds West o distance of 121.89 feet to'a P.K. nail corner in asphalt on the south right of way liné of
same said Highway 26; thence run Seuth 88 degrees, 43 minutes, 36 seconds Last along said right of way line ¢ distance
of 215.31 feet to the point of beginning.

PARCEL Hli:

Commence at the Northeast corner of Section 15, Township 21 South, Range 3 West, Shelby County, Alabama and rupn
thence North 90 degrees, 00 minutes, Q0 seconds West along the north line of said Section 15 o distance of 2,006.79 feet
to a point; thence run south O1 degiees, 37 minutes, 57 seconds East glong the west line of a twenty foot wide access.
easement a distance of 297.53 feet to a capped steel rebar corner dnd the Point of Beginning of the property being
described; thence run South 83 degrees, 58 minutes, 15 seconds West a distance of 111.11 .feet to a capped steel rebar
corner; thence run South 01 degrees, 31 minutes, 55 seconds East o distance of 160.00 feet to a capped steel rebar
corner; thence run North 83 degrees, 58 minutes, 14 seconds East a distance of 111.10 feet to a capped steel rebor
corner; thence run North 01 degrees, 31 minutes, 57 seconds West along the same said west line of same said ‘access
easement a distance of 160.00 feet the pmnt of beginning. -



EXHIBIT B

THE PERSONAL PROPERTY

As used herein, the following items are referred to as the “Personal Property”:

Any and all assets of the Borrower, of any kind or description, tangible or intangible,
whether now existing or hereafter arising or acquired, including, but not limited to:

(a) all property of, or for the account of, the Borrower now or hereafter coming into
the possession, control or custody of, or in transit to, the Lender or any agent or bailee for the
Lender or any parent, affiliate or subsidiary of the Lender or any participant with the Lender in
the loans to the Borrower (whether for safekeeping, deposit, collection, custody, pledge,
transmission or otherwise), including all earnings, dividends, interest, or other rights in
connection therewith and the products and proceeds therefrom, including the proceeds of
insurance thereon; and

(b) the additional property of the Borrower, whether now existing or hereafter
ansing or acquired, and wherever now or hereafter located, together with all additions and
accessions thereto, substitutions for, and replacements, products and proceeds therefrom, and
all of the Borrower’s books and records and recorded data relating thereto (regardless of the
medium ot recording or storage), together with all of the Borrower’s right, title and interest in
and to all computer software required to utilize, create, maintain and process any such records
or data on electronic media, identified and set forth as follows:

(1) All Accounts and all Goods whose sale, lease or other disposition by the
Borrower has given rise to Accounts and have been returned to, or repossessed or stopped in

transit by, the Borrower, or rejected or refused by an Account Debtor:

(11) All Inventory, including, without limitation, raw materials, work-in-
process and finished goods;

(m) All Goods (other than Inventory), including, without limitation,
embedded software, Equipment, vehicles, furniture and Fixtures:

(1v)  All Software and computer programs;
(V) All Securities, Investment Property and Deposit Accounts:

(vi)  All Chattel Paper, Electronic Chattel Paper, Instruments, Documents,
Letter of Credit Rights, all proceeds of letters of credit, Health-Care-Insurance Receivables,
Supporting Obligations, notes secured by real estate, Commercial Tort Claims and General
Intangibles, including Payment Intangibles; and
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(vi1)  All msurance policies and proceeds insuring the foregoing property or
any part thereof, including unearned premiums.

Capitalized words and phrases used herein and not otherwise defined herein shall have the
respective meanings assigned to such terms in either: (1) Article 9 of the Uniform Commercial
Code as 1n force in Alabama at the time the financing statement was filed by Lender, or (ii)
Article 9 as 1n force at any relevant time in Alabama, the meaning to be ascribed thereto with
respect to any particular 1item of property shall be that under the more encompassing of the two
definitions.

Lender: Collateral Mortgage Capital, LLC
Lender’s Address: 524 Lorna Square, Birmingham, Alabama 35216
Attention: Mr. David A. Roberts

Borrower: KEYSTONE, L.L.C.
Borrower’s Address: 2035 Countrynidge Circle
Birmingham, Alabama 35243

Attention: John C. Kimbrell, Jr.



20030128000056120 Pg 42/42 3,056.00
Shelby Cnty Judge of Probate,AL

01/29/2003 15:44:00 FILED/CERTIFIED

EXHIBIT C
PENDING AND THREATENED LITIGATION

[Nonej}
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