This instrument prepared by:

J. Keith Windie

Bradley Arant Rose & White LLP
2001 Park Place, Suite 1400
Birmingham, AL 35203-2736

STATE OF ALABAMA )

COUNTY OF SHELBY )
ACCOMMODATION MORTGAGE AND SECURITY AGREEMENT

KNOW ALL BY THESE PRESENTS:

That the undersigned, CALDWELL MILL, LLP, an Alabama registered limited
liability partnership ("Mortgagor"), whose address is ¢c/o Harbar Construction Company, Inc., 5502
Caldwell Mill Road, Birmingham, Alabama 35243 for and in consideration of the indebtedness as
herein recited hereby GRANTS, BARGAINS, SELLS, CONVEYS, MORTGAGES, GRANTS A
SECURITY INTEREST IN and WARRANTS to FIRST COMMERCIAL BANK, a banking
corporation organized under the laws of the State of Alabama ("Mortgagee"), whose address 1s P.
O. Box 11746, Birmingham, Alabama 35202-1746, its successors and assigns, forever, all and
singular, all of the property described under (1) through (12) below (hereinafter referred to as the
"Mortgaged Property"), subject to the matters set forth on Schedule B (the "Permitted
Encumbrances") attached hereto and made a part hereof:

(1) All of Mortgagor's right, title and interest in and to certain real property (the
"Real Estate") more particularly described in Schedule A attached hereto and made a part hereof;

(2) All of Mortgagor's title and interest in and to any and all buildings,
constructions and improvements now or hereafter erected in or on the Real Estate, including the
fixtures and those attachments, appliances, equipment, machinery and other articles that are attached
to said buildings, constructions and improvements, all of which shall be deemed and construed to
be a part of the realty;

(3) All right, title and interest of Mortgagor in and to all of the items incorporated
as part of or attributed or affixed to any of the Real Estate or any other interest of Mortgagor,
whether now owned or hereafter acquired, in, to or relating to the Real Estate, in such a manner that
such items are no longer personal property under the law of the state where the property is situated,

(4) All personal property including, without limitation, all supplies, equipment,
tools, furniture, furnishings, fixtures, machinery and construction materials that Mortgagor now or
hereafter owns or in which Mortgagor now or hereafter acquires an interest or right and that are now
or hereafter located on or affixed to the Real Estate or used or useful in the operation, use or
occupancy of the Real Estate or the construction of any improvement on the Real Estate, including

any interest of Mortgagor in and to personal property that 1s leaseg %r fgb',] ect to any superior security
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interest and including all heating, lighting, plumbing, ventilating, air conditioning, retrigerating,
incinerating and/or compacting plants, systems, fixtures and equipment, elevators, escalators,
sprinkler systems and other fire prevention and extinguishing apparatus and materials, vacuum
cleaners, office furniture, telephones and telecommunication equipment, compartment safes,
carpeting, window coverings and all proceeds of and substitutions and replacements for any such

items:;

(5) All rents, issues, profits, royalties, income and other benefits derived from the
Real Estate (collectively, the "Rents"), now or hereafter existing or entered into;

(6)  Allinterests, estates or other claims, both in law and in equity, that Mortgagor
now has or may hereafter acquire in the Real Estate including, but not limited to all of Mortgagor's
interest in any and all options to purchase the Real Estate that Mortgagor may have or may hereafter
acquire;

(7) All easements, rights-of-way and rights now owned or hereatter acquired by
Mortgagor used in connection with or as a means of access to the Real Estate including all rights
pursuant to any trackage agreement and all rights to the nonexclusive use of common drive entries,
and all tenements, hereditaments and appurtenances of and to such easements rights-of-way and
rights, and all water and water rights and shares of stock evidencing the same;

(8) All interests of Mortgagor as lessor or sublessor (and similar interests) in and
to all leases or subleases covering all or any portion of the Real Estate, now or hereafter existing or
entered into, and all right, title and interest of Mortgagor under such leases and subleases, including,
without limitation, all cash or security deposits, advance rentals, and deposits or payments of similar
nature,

) All right, title and interest now owned or hereafter acquired by Mortgagor in
and to any greater estate in the Real Estate;

(10)  Allright, title and interest now owned or hereafter acquired by Mortgagor in
and to any land lying within the right-of-way of any street, open or proposed, adjoining the Real
Estate, and any and all sidewalks, alleys and strips and gores of land adjacent to or used in
connection with the Real Estate;

(11)  Allrights and interests of Mortgagor in, to and under all plans, specifications,
maps, surveys, studies, reports, permits, licenses, architectural, engineering and construction
contracts, books of account, insurance policies and other documents, of whatever kind or character,
relating to use, construction upon, occupancy, leasing, sale or operation of the Real Estate; and

(12)  All of the estate, interest, right, title, other claim or demand, both in law and
in equity, including claims or demands with respect to the proceeds of insurance, that Mortgagor now
has or may hereafter acquire in the Real Estate, and other proceeds from sale or disposition of real
or personal property hereby secured that Mortgagor now has or may hereafter acquire and any and
all awards made for the taking by eminent domain, or by any proceeding or purchase in lieu of
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eminent domain, of the whole or any part of the Real Estate, including any award resulting from a
change of grade of streets and any award for severance damages.

TO HAVE AND TO HOLD, said Mortgaged Property unto Mortgagee, its
successors and assigns forever.

This Mortgage is made to secure and enforce the following described indebtedness,
obligations and liabilities (herein called the "Secured Indebtedness”):

(1) Payment and performance of all obligations of Gibson & Anderson
Construction, Inc. (the “Borrower”) under that certain Master Note in the principal sum of Two
Million Five Hundred Thousand and No/100 Dollars ($2,500,000.00) (the “Note™), executed by
Borrower, payable to the order of Mortgagee, bearing interest as provided in the Note, and any and
all renewals, extensions, modifications, substitutions or increases of the Note, or any part thereof;

(1) Complete and full performance of each and every obligation, covenant,
duty and agreement of the Mortgagor contained in this Mortgage;

(iii) Performance of all obligations of Borrower under the Master
Construction Loan Agreement (the "Loan Agreement™) of even date herewith between Mortgagee
and Borrower and under any other instrument evidencing, securing or pertaining to the Note, the
Loan Agreement or this Mortgage (including, without limitation, each Project Note, as defined in,
and issued pursuant to, the Loan Agreement), or evidencing any renewal or extension or
modification or increase of any of such instruments, or any part thereof, and further, Mortgagor's and
Borrower’s punctual and proper performance of all of Mortgagor's or Borrower’s respective cov-
enants, obligations and liabilities under any other security agreement, mortgage, deed of trust,
collateral pledge agreement, contract, assignment, loan agreement or any other instrument or agree-
ment of any kind now or hereafter existing as security for, executed in connection with or related to
the Note (including each Project Note), the Loan Agreement, this Mortgage, or the loan evidenced
thereby, or any part thereof (such instruments and agreements are hereinafter sometimes collectively
referred to as the "Loan Documents”); and

(iv)  Payment of all funds hereafter advanced by Mortgagee to or for the
benefit of Borrower, as contemplated by any covenant or provision herein contained or contained
in the Loan Agreement or in any other Loan Document.

All Secured Indebtedness shall be payable to Mortgagee at the Mortgagee's address
specified above, or at such other address as may be designated by Mortgagee from time to time; and,
unless otherwise provided in the instrument evidencing or creating such indebtedness, shall bear
interest at the same rate per annum as the Note bears, from the date of accrual of such indebtedness
until paid. This Mortgage shall also secure all renewals, extensions, modifications, substitutions and
increases of any of the Secured Indebtedness.

This instrument is intended to operate and is to be construed as a Mortgage and
Security Agreement and is made under those provisions of existing laws of the State of Alabama.
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This instrument 1s intended by Mortgagor and Mortgagee to serve as a fixture filing
with respect to all goods and collaterals comprising part of the Mortgaged Property which are or are
to become fixtures related to the Real Estate.

And for the purpose of further securing the payment of said Secured Indebtedness the
Mortgagor covenants and agrees as follows:

(1) Mortgagor's Warranties of Title and Related Matters. Mortgagor covenants,
represents and warrants to Mortgagee with respect to the Mortgaged Property that Mortgagor is

lawfully seized in fee and possessed of the Mortgaged Property and has a good right to convey the
same as aforesaid, that Mortgagor will warrant and forever defend the title against the lawful claims
of all persons whomsoever, and that the Mortgaged Property is free and clear of all encumbrances,
easements and restrictions, except the Permitted Encumbrances. Mortgagee hereby agrees that this
Mortgage shall be further subject and subordinate to any mortgage (a “Subsequent Mortgage”)
covering the all or a portion of the Mortgaged Property which is given by Mortgagor to secure
indebtedness utilized to refinance the indebtedness secured by that certain Mortgage and Security
Agreement dated December 14, 2000, executed by Mortgagor in favor of Mortgagee and recorded
as Instrument #2000-43397 1n the Office of the Judge of Probate of Shelby County, Alabama (the
“First Mortgage™) if the Subsequent Mortgage expressly provides for the release from the lien of the
Subsequent Mortgage of each subdivided lot with respect to which the holder of the Subsequent
Mortgage has received a $45,000 principal reduction of the indebtedness secured by the Subsequent
Mortgage (1.e. this Mortgage shall be subordinate to the Subsequent Mortgage only if the Subsequent
Mortgage contains a $45,000 lot release provision applicable to each lot comprising the Mortgaged
Property).

(2) [Omatted. ]

(3)  Mortgagee's Right to Perform. Upon Mortgagor's failure to make any payment
or perform any act required by this Mortgage, then at any time thereafter, and without notice to or
demand upon Mortgagor (except as required herein or in the Loan Agreement), Mortgagee may (but
shall not be obligated to) make such payment or perform such act for the account of and at the
expense of Mortgagor, and shall have the right to enter the Mortgaged Property for such purpose and
to take all such action thereon as Mortgagee may deem necessary or appropriate.

4) Orgamization and Power. Mortgagor is a duly organized registered limited
liability partnership which is validly existing and in good standing under the laws of the State of
Alabama and the transaction contemplated hereby is within Mortgagor's powers, has been duly
authorized by all requisite action of the partners and is not in contravention of Mortgagor's
partnership agreement.

(5) Existence of Mortgagor. Mortgagor will preserve and keep in full force and
effect its existence, rights, franchises, and trade names.

(6) [Omitted.]
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(7) Taxes and Assessments. Mortgagor will pay all taxes and assessments against
or affecting the Mortgaged Property as the same shall become due and payable, and, if Mortgagor
fails to do so, the Mortgagee may, but shall not be obligated to, pay them, together with all costs and
penalties thereon, at Mortgagor's expense; provided, however, that Mortgagor may in good faith, in
lieu of paying such taxes and assessments as they become due and payable, by appropriate
proceedings, contest the validity thereof, and pending such contest Mortgagor shall not be deemed
in default hereunder because of such nonpayment, if prior to delinquency of the asserted tax or
assessment, Mortgagor furnishes the Mortgagee an indemnity bond, conditioned that such tax or
assessment with interest, cost and penalties be paid as herein stipulated secured by a depositin cash,
or security acceptable to Mortgagee, or with surety acceptable to Mortgagee, in the amount of the
tax or assessment being contested by Mortgagor, and a reasonable additional sum to pay all possible
costs, interest and penalties imposed or incurred in connection therewith, and if Mortgagor promptly
pays any amount adjudged by a court of competent jurisdiction to be due, with all costs, penalties
and interest thereon, before such judgment becomes final; and provided further, that in any event,
each such contest shall be concluded and the tax, assessment, penalties, imnterest and costs shall be
paid prior to the date such judgment becomes final or any writ or order is issued under which the
Mortgaged Property may be sold pursuant to such judgment.

(8)  Condemnation. All judgments, decrees and awards for injury or damage to
the Mortgaged Property, and all awards pursuant to proceedings for condemnation thereof, are
hereby assigned in their entirety to Mortgagee, who may apply the same to the Secured Indebtedness
in such manner as it may elect; and Mortgagee is hereby authorized, in the name of Mortgagor, to
execute and deliver valid acquittances for, and to appeal from, any such award, judgment or decree.
Immediately upon its obtaining knowledge of the institution or the threatened institution of any
proceedings for the condemnation of the Mortgaged Property, Mortgagor shall notify Mortgagee of
such fact. Mortgagor shall then, if requested by Mortgagee, file or defend its claim thereunder and
prosecute same with due diligence to its final disposition and shall cause any awards or settlements
to be paid over to Mortgagee for disposition pursuant to the terms of this Mortgage. Mortgagee shall
be entitled to participate in and to control same and to be represented therein by counsel of its own
choice, and Mortgagor will deliver, or cause to be delivered, to Mortgagee such instruments as may
be requested by it from time to time to permit such participation. In the event Mortgagee, as a result
of any such judgment, decree, or award, believes that the payment or performance of any obligation
secured by this Mortgage is impaired, Mortgagee may, without notice, declare all of the Secured
Indebtedness immediately due and payable.

9) Mortgagor's Interest in the Mortgaged Property. If, while this Mortgage is in
force, the interest of Mortgagor or the lien or security interest of Mortgagee in the Mortgaged
Property hereby conveyed or any part thereof, shall be endangered or shall be attacked directly or
indirectly, and if Mortgagor is not defending said attacks or otherwise protecting the lien or security
interest of this Mortgage, Mortgagor hereby authorizes Mortgagee, without obligation and at
Mortgagor's expense, to take all necessary and proper steps for the defense of such interest, including
the employment of counsel, the prosecution or defense of litigation and the compromise or discharge
of claims made against such interest.

(10) [Omitted.]
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(11 [Omitted.]

(12) Mortgagee's Expenses. If, in pursuance of any covenant or agreement
contained herein or in any other instrument executed in connection with the loan evidenced by the
Note or in connection with any other Secured Indebtedness, Mortgagee shall expend any money
chargeable to Mortgagor or subject to reimbursement by Mortgagor under the terms of such covenant
or agreement, Mortgagor will repay the same to Mortgagee immediately at the place where the Notes
or other Secured Indebtedness is payable, together with interest thereon at the rate of interest payable
on account of the Notes or such other Secured Indebtedness in the event of a default thereunder from
and after the date of Mortgagee's making such payment. The sum of each such payment shall be
added to the Secured Indebtedness and thereafter shall form a part of the same, and it shall be
secured by this Mortgage and by subrogation to all the nights of the person or entity receiving such
payment. The Mortgagee may make advances, but shall not be obligated to do so, for any of the
following: (1) insurance, (11) payment of taxes or any part thereof, (iii) repair, maintenance and
preservation of the Mortgaged Property, or of any buildings or other structures thereon, including
fixtures, (iv) for the discharge of any liens or encumbrances on the Mortgaged Property, (v) for
perfecting the title thereto, (vi) tor enforcing collection of the Secured Indebtedness, (vii) for any
water, gas or electric charge imposed for any services rendered to the Mortgaged Property, (viii) for
the protecting or preserving of any use being made of the Mortgaged Property, (ix) for advances to
any trustee or receiver of the Mortgaged Property, and (x) for any additions or improvements to the
Mortgaged Property or to any buildings or other structures thereon, including fixtures, considered
desirable by Mortgagee while it or any receiver or trustee is in possession thereof. Mortgagee may
make and 1s hereby authorized to pay any payment herein, according to any bill, statement or
esttmate without inquiry into the accuracy of the bill, statement or estimate or into the validity
thereof. Mortgagee in making any payment herein authonized, relating to any apparent or threatened
adverse title, lien, statement or lien, encumbrance, mortgage, claim or charge, shall be the sole judge
of the legality or validity of same.

(13) Waste, Demolition, Alteration, Replacement or Repair of Mortgaged Property.
The Mortgagor shall cause the Mortgaged Property and every part thereof to be maintained,
preserved, kept safe and in good repair, and in good working condition. The Mortgagor shall not
commit or permit waste thereon. The Mortgagor shall not remove, demolish or alter the design or
structural character of the Mortgaged Property now or hereafter erected on the Real Estate without
the express prior written consent of the Mortgagee. The Mortgagor shall comply with all laws and
regulations of any governmental authority with reference to the Mortgaged Property and the manner
and use of the same, and shall from time to time make all necessary and proper repairs, renewals,
additions and restorations thereto so that the value and efficient use thereof shall be fully preserved
and maintained. The Mortgagor will discharge all claims for labor performed and material furnished
therefor, and will not suffer any lien of mechanics or materialmen to attach to any part of the
Mortgaged Property. The Mortgagor agrees not to remove any of the fixtures or personal property
included in the Mortgaged Property without the express prior written consent of the Mortgagee and
unless the same is immediately replaced with like property of at least equal value and utility.

Mortgagee and other persons authorized by Mortgagee shall have access to and the
right to enter and inspect the Mortgaged Property at all reasonable times, and upon reasonable notice
to Mortgagor, including monthly inspections if deemed necessary by Mortgagee. In the event
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Mortgagee finds that Mortgagor is not maintaining the Mortgaged Property as referenced herein,
Mortgagee shall notify Mortgagor in writing of the needed repairs and Mortgagor shall have thirty
(30) days to make satisfactory arrangements to bring the Mortgaged Property back to good condition.
If after such time, satisfactory arrangements have not been made to bring the Mortgaged Property
back to good condition (or to commence to do so) as determined by the sole discretion of the
Mortgagee, Mortgagee shall have the right to make the repairs required at the expense of the
Mortgagor as previously enunciated in this Mortgage, or shall have the right, but not the obligation,
to declare the Secured Indebtedness to be at once due and payable under the terms of this Mortgage.

(14) Impairment. Mortgagor will not do, or omit to do, any act or thing which
would impair the security of this Mortgage.

(15) Sale of Mortgaged Property. Except as provided in Paragraph 51, it shall be
a default hereunder if all or any part of the Mortgaged Property (other than items of personalty which
have become obsolete or worn beyond practical use and which have been replaced by adequate
substitutes having a value equal to or greater than the replaced items when new) shall become vested
in any party other than Mortgagor, whether by operation of law or otherwise without the prior written
consent of Mortgagee. Mortgagor shall also not grant any easement whatever with respect to any
of the Mortgaged Property without the joinder therein of Mortgagee, or rent or lease any of the
Mortgaged Property for any purpose whatever for a period longer than one year without the prior
written consent of Mortgagee. The provisions of this Paragraph (15) shall apply to any and all sales,
transfers, conveyances, exchanges, leases, assignments or other dispositions by Mortgagor, its
successors and assigns, and any subsequent owners of the Mortgaged Property, or any part thereof.

(16) Successors. If the ownership of the Mortgaged Property or any part thereof
becomes vested in a person other than Mortgagor, Mortgagee may, without notice to Mortgagor, deal
with such successor or successors in interest with reference to this Mortgage and to the Secured
Indebtedness in the same manner as with Mortgagor without in any way vitiating or discharging
Mortgagor's liability hereunder. No sale of the Mortgaged Property, and no forbearance on the part
of Mortgagee, and no extension of the time for the payment of the Secured Indebtedness, given by
Mortgagee, shall operate to release, discharge, modify, change or atfect the onginal hability of
Mortgagor or the liability of any guarantors or sureties of Mortgagor, either in whole or in part.

(17) Subsequent Easements. The purchaser at any foreclosure sale hereunder may
disaffirm any easement granted, or rental, lease or other contract hereafter made, without the express
written consent of Mortgagee or in violation of any provision of this Mortgage, and may take
immediate possession of the Mortgaged Property free from, and despite the terms of, such grant of
easement and rental or lease contract.

(18) Subordinate Mortgages. Mortgagor shall not execute or deliver any pledge,
security agreement, mortgage or deed of trust covering all or any portion of the Mortgaged Property.

(19) Payment of PriorLien. To the extent that proceeds of the Note are used to pay
any outstanding lien, charge or encumbrance against or affecting the Mortgaged Property, such
proceeds have been advanced by Mortgagee at Mortgagor's request, and Mortgagee shall be
subrogated to all rights, interests and liens owned or held by any owner or holder of such outstanding

1/888877.3 7



liens, charges or encumbrances, irrespective of whether such liens, charges or encumbrances are
released of record.

(20) [Omitted.]

(21)  Security Agreement and Financing Statement. With respect to any portion
of the Mortgaged Property which constitutes personal property or fixtures governed by the Uniform
Commercial Code of the State of Alabama (hereinafter called the "Code"), this Mortgage shall
constitute a security agreement between Mortgagor, as the Debtor, and Mortgagee, as the Secured
Party, and the Mortgagor hereby grants to Mortgagee a security interest in such portion of the
Mortgaged Property, including any proceeds thereof. Cumulative of all other rights of Mortgagee
hereunder, Mortgagee shall have all of the rights conferred upon secured parties by the Code.
Mortgagor will execute and deliver to Mortgagee all financing statements that may from time to time
be required by Mortgagee to establish and maintain the validity and priority of the security interest
of Mortgagee, or any modification thereof, and all costs and expenses of any searches reasonably
required by Mortgagee. Mortgagor hereby authorizes Mortgagee to execute and tile, without Mort-
gagor's joinder, any and all financing statements or continuation statements necessary or desirable
to perfect or maintain the validity and priority of Mortgagee's security interest. Mortgagor agrees
that a copy of this Mortgage may be filed as a financing statement in any public office. Mortgagee
may exercise any or all of the remedies of a secured party available to it under the Code with respect
to such property, and it is expressly agreed that if upon default Mortgagee should proceed to dispose
of such property in accordance with the provisions of the Code, ten (10) days' notice by Mortgagee
to Mortgagor shall be deemed to be reasonable notice under any provision of the Code requiring such
notice; provided, however, that Mortgagee may at its option dispose of such property in accordance
with Mortgagee's rights and remedies with respect to the Real Estate pursuant to the provisions of
this Mortgage, in licu of proceeding under the Code.

Mortgagor shall give advance notice in writing to Mortgagee of any proposed change
in Mortgagor's name, identity or structure and will execute and deliver to Mortgagee, prior to or
concurrently with the occurrence of any such change, all additional financing statements that
Mortgagee may require to establish and maintain the validity and priority of Mortgagee's security
interest with respect to any Mortgaged Property described or referred to herein.

Some of the items of Mortgaged Property described herein are goods that are or are
to become fixtures related to the Real Estate, and it is intended that, as to those goods, this Mortgage
shall be effective as a financing statement filed as a fixture filing from the date of its filing for record
in the real estate records of the county in which the Mortgaged Property is situated. Information
concerning the security interest created by this instrument may be obtained from Mortgagee, as
secured party, at the address of Mortgagee stated above. The mailing address of the Mortgagor, as
debtor, 1s as stated above.

(22) [Omitted.]

(23) Notice of Litigation. Mortgagor consents and agrees that it will give notice
to the Mortgagee of any litigation which the Mortgagor becomes involved in and will continue to
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thereafter provide to Mortgagee periodic statements of the status and progress of such litigation as
may be requested by Mortgagee.

(24) Change of Zoning. Mortgagor covenants and agrees not to request or consent
to any change in the zoning of or restrictive covenants affecting the Mortgaged Property without the
prior written consent of the Mortgagee.

(25) Compliance with Laws. The Mortgaged Property, and the use thereof by
Mortgagor shall comply in all material respects with all laws, rules, ordinances, regulations,
covenants, conditions, restrictions, orders and decrees of any governmental authority or court appli-
cable to Mortgagor, the Mortgaged Property, and its use, and Mortgagor shall pay all fees or charges
of any kind in connection therewith. Mortgagor will not use or occupy or allow the use or occupancy
of the Mortgaged Property in any manner which violates in any material respects any applicable law,
rule, regulation or order or which constitutes a public or private nuisance or which makes void,
voidable or subject to cancellation any insurance then in force with respect thereto.

(26) Hold Harmless. Mortgagor will defend, at its own cost and expense, and hold
Mortgagee harmliess from, any proceeding or claim affecting the Mortgaged Property. All costs and
expenses incurred by Mortgagor in protecting its interests hereunder, including all court costs and
reasonable attorneys' fees, shall be borne by Mortgagor.

(27) Further Assurances. Mortgagor, upon the request of Mortgagee, will execute,
acknowledge, deliver and record such further instruments and do such further acts as may be
necessary, desirable or proper to carry out the purposes of any of the Note, Mortgage, Loan
Agreement and Loan Documents and to subject to the liens and security interests created thereby any
property intended by the terms thereof to be covered thereby, including specifically but without
limitation, any renewals, additions, substitutions, replacements, improvements, or appurtenances to
the Mortgaged Property.

(28) Consent. In any instance hereunder where Mortgagee's approval or consent
1s required or the exercise of Mortgagee's judgment is required, the granting or denial of such
approval or consent and the exercise of such judgment shall be within the sole discretion of
Mortgagee and Mortgagee shall not, for any reason or to any extent, be required to grant such
approval or consent or exercise such judgment in any particular manner; provided, however, that
Mortgagee agrees to consider such requests and otherwise exercise its judgment in a reasonable
manner.

(29) No Partnership. Nothing contained herein is intended to create any
partnership, joint venture or association between Mortgagor and Mortgagee, or in any way make
Mortgagee a co-principal with Mortgagor with reference to the Mortgaged Property, and any
inferences to the contrary are hereby expressly negated.

(30) No Pledge or Change of Ownership Interest. There may be no pledge or
change in the ownership interest in Mortgagor unless Mortgagor has given prior written notice of
same to Mortgagee and Mortgagee has consented in writing thereto.
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(31) Notices by _Governmental Authority, Fire and Casualty l.osses, Etc.
Mortgagor shall timely comply with and promptly furnish to Mortgagee true and complete copies
of any official notice or claim by any governmental authority pertaining to the Mortgaged Property.
Mortgagor shall promptly notify Mortgagee of any fire or other casualty or any notice or taking of
eminent domain action or proceeding affecting the Mortgaged Property.

(32) Trade Names. At the request of Mortgagee, Mortgagor shall execute a
certificate in form satisfactory to Mortgagee listing the trade names under which Mortgagor intends
to operate the Mortgaged Property, and representing and warranting that Mortgagor does business
under no other trade names with respect to the Mortgaged Property. Mortgagor shall immediately
notify Mortgagee in writing of any change in said trade names, and will, upon request of Mortgagee,
execute any additional financing statements and other certificates required to reflect the change in
trade names and will execute and file any assumed name certificate required by applicable laws.

(33) Recordingand Filing. This Mortgage and all applicable Loan Documents and
all amendments, supplements and extensions thereto and substitutions therefor shall be recorded,
filed, rerecorded and refiled in such manner and in such places as Mortgagee shall require.

(34) Mineral Rights. Subject to existing rights of other parties holding mineral
interests, without written consent of Mortgagee there shall be no drilling or exploring for, or extrac-
tion, removal or production of minerals from the surface or subsurface of the Mortgaged Property.
The term "minerals"” as used herein shall include, without limiting the generality of such term, oil,
gas, casinghead gas, coal, lignite hydrocarbons, methane, carbon dioxide, helium, uranium and all
other natural elements, compounds and substances, including sand and gravel.

(35) Defeasance. If the Mortgagor or Borrower shall: (a) pay in full (i) all of the
Secured Indebtedness including but not limited to all sums (principal, interest and charges) payable
under the Notes and any and all extensions and renewals of the same; and (ii) all sums becoming due
and payable by the Mortgagor or Borrower, as applicable, under the terms of this Mortgage and Loan
Agreement and Loan Documents, including but not limited to advances made by the Mortgagee
pursuant to the terms and conditions of this Mortgage; and (b) have kept and performed each and
every applicable obligation, covenant, duty, condition and agreement herein imposed on or agreed
to by the Mortgagor or the Borrower; then this conveyance and the grants and conveyances contained
herein shall become null and void, and the Mortgaged Property shall revert to the Mortgagor, and
the entire estate, right, title and interest of the Mortgagee will thereupon cease; and the Mortgagee
in such case shall, upon the request of the Mortgagor and at the Mortgagor's cost and expense,
deliver to the Mortgagor proper instruments acknowledging satisfaction of this Mortgage; otherwise,
this Mortgage shall remain in full force and effect.

(36) Events_of Default. The happening of any of the following events or
conditions, or the happening of any other event of default as defined elsewhere in this Mortgage
(hereinafter collectively referred to as "Events of Default") shall constitute a default under this
Mortgage:

(a) the occurrence of any Event of Default under the Loan Agreement or
under the Note; or
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(b) the interest of the Mortgagee in the Mortgaged Property shall become
endangered by reason of the enforcement of any prior lien or encumbrance thereon; or

(c) default shall be made in the prompt payment of any advances for
insurance, maintenance, repairs, taxes, liens, inspections, assessments or any other advances made
by the Mortgagee that are called for under this Mortgage; or

(d) if title to all or any part of the Mortgaged Property (other than obsolete
or worn personal property replaced by adequate substitutes equal or greater in value than the replaced
items when new and inventory and goods in the ordinary course of business) shall become vested
in any party other than Mortgagor, except as permitted herein, whether by operation of law or other-
wise without the prior written consent of the Mortgagee, which may be withheld arbitrarily in
Mortgagee's sole discretion; or

(e) if the holder of any lien or security interest on the Mortgaged Property
institutes foreclosure or other proceedings for the enforcement of its remedies thereunder, or if there
is any default under any such lien or security interest or the debt secured thereto; or

() default shall be made in the due observance or performance of any
other covenant, condition or agreement on the part of the Mortgagor to be observed or performed
pursuant to the terms of this Mortgage and such default shall remain uncured for as much as thirty
(30) days after Mortgagee has delivered to Mortgagor written notice thereof, provided, however, that
if the default is of a nature that cannot be cured within this time period, Mortgagor shall not be in
default if it shall commence to cure the default and shall diligently continue to pursue curing the
default.

(37) Remedies of Mortgagee Upon Default.

(a) Acceleration of Indebtedness. Upon occurrence of an Event of
Default, or at any time thereafter, the Mortgagee may at its option and without demand or notice to
the Mortgagor, declare all or any part of the Secured Indebtedness immediately due and payable
whereupon all such Secured Indebtedness shall forthwith become due and payable without
presentment, demand, protest, notice of intent to accelerate maturity, notice of acceleration of
maturity or further notice of any kind, all of which are hereby expressly waived by the Mortgagor
and the Mortgagee may immediately enforce payment of all such amounts and may exercise any or
all of its rights and remedies under this Mortgage, the Notes, the Loan Agreement, and any of the
other Loan Documents and applicable law.

(b) Operation of Property by Mortgagee. Upon the occurrence of an Event
of Default, or at any time thereafter, in addition to all other rights herein conferred on the Mortgagee,
the Mortgagee (or any person, firm or corporation designated by the Mortgagee) may, but shall not
be obligated to, enter upon and take possession of any or all of the Mortgaged Property, exclude the
Mortgagor therefrom, and hold, use, administer, manage and operate the same to the extent that the
Mortgagor could do so, without any liability to the Mortgagor resulting therefrom; and the
Mortgagee may collect, receive and receipt for all proceeds accruing from such operation and
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management, make repairs and purchase needed additional property, and exercise every power, right
and privilege of the Mortgagor with respect to the Mortgaged Property.

(c) Judicial Proceedings; Right to Receiver. Upon the occurrence of an
Event of Default, or at any time thereafter, the Mortgagee, in lieu of or in addition to exercising the
power of sale hercinafter given, may proceed by suit to foreclose its lien on, security interest in, and
assignment of, the Mortgaged Property, to sue the Mortgagor for damages on account of or ansing
out of said default or breach, or for specific performance of any provision contained herein, or to
enforce any other appropriate legal or equitable right or remedy. The Mortgagee shall be entitled,
as a matter of right, upon bill filed or other proper legal proceedings being commenced for the
foreclosure of this Mortgage, to the appointment by any competent court or tribunal, without notice
to the Mortgagor or any other party, of a receiver of the rents, issues and profits of the Mortgaged
Property, with power to lease and control the Mortgaged Property and with such other powers as may
be deemed necessary.

(d) Foreclosure Sale. Upon the occurrence of an Event of Default, or at
any time thereafter, this Mortgage shall be subject to foreclosure and may be foreclosed as now
provided by law in case of past due mortgages, and the Mortgagee shall be authorized, at its option,
whether or not possession of the Mortgaged Property is taken, after giving notice by publication once
a week for three (3) consecutive weeks of a description of the property to be sold and the time, place
and terms of each such sale, together with a description of the property to be sold, by publication in
a newspaper published in the county or counties wherein the Mortgaged Property or any part thereof
is located, to sell the Mortgaged Property (or such part or parts thereof as the Mortgagee may from
time to time elect to sell) in front of such county's main or front courthouse door, at public outcry,
to the highest bidder for cash. The Mortgagee, its successors and assigns, may bid at any sale or
sales had under the terms of this Mortgage and may purchase the Mortgaged Property, or any part
thereof, if the highest bidder therefor. The purchaser at any such sale or sales shall be under no
obligation to see to the proper application of the purchase money. Any foreclosure sale hereunder
shall consist only of a sale or sales of individual lots (i) with respect to which one or more Project
Notes have been issued under the Loan Agreement to fund construction of a house by Borrower on
such lot or lots, or (ii) to which an Event of Default is otherwise attributable. The power of sale
granted herein shall not be fully exercised until all of the Mortgaged Property not previously sold
shall have been sold or all the Secured Indebtedness shall have been paid in full.

(e) Personal Property and Fixtures. On the happening of any Event of
Default or at any time thereafter, the Mortgagee shall have and may exercise with respect to the
personal property and fixtures included in the Mortgaged Property (sometimes referred to as the
"Collateral”) all rights, remedies and powers of a secured party under the Code with reference to the
Collateral or any other items in which a security interest has been granted herein, including without
limitation the right and power to sell at public or private sale or sales or otherwise dispose of, lease
or utilize the Collateral and any part or parts thereof in any manner to the fullest extent authorized
or permitted under the Code after default hereunder, without regard to preservation of the Collateral
or its value and without the necessity of a court order. The Mortgagee shall have, among other
rights, the right to take possession of the Collateral and to enter upon any premises where the same
may be situated for the purpose of repossessing the same without being guilty of trespass and without
liability for damages occasioned thereby and to take any action deemed appropriate or desirable by
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the Mortgagee, at its option and its sole discretion, to repair, restore or otherwise prepare the
Collateral for sale, lease or other use or disposition. At the Mortgagee's request, the Mortgagor shall
assemble the Collateral and make the Collateral available to the Mortgagee at any place designated
by the Mortgagee. To the extent permitted by law, the Mortgagor expressly waives any notice of sale
or any other disposition of the Collateral and any rights or remedies of the Mortgagee with respect
to, and the formalities prescribed by law relative to, the sale or disposition of the Collateral or to the
exercise of any other right or remedy of the Mortgagee existing after default. To the extent that such
notice is required and cannot be waived, the Mortgagor agrees that if such notice is given to the
Mortgagor in accordance with the provisions of Paragraph (39) below, at least ten (10) business days
before the time of the sale or other disposition, such notice shall be deemed reasonable and shall
fully satisfy any requirement for giving said notice.

The Mortgagor agrees that the Mortgagee may proceed to sell or dispose of both the
real and personal property comprising the Mortgaged Property in accordance with the rights and
remedies granted under this Mortgage with respect to the Real Estate covered hereby. 'The
Mortgagor hereby grants the Mortgagee the right, at its option after default hereunder, to transfer at
any time to itself or its nominee the Collateral or any part thereof and to receive the monies, income,
proceeds and benefits attributable to the same and to hold the same as Collateral or to apply it on the
Secured Indebtedness in such order and amounts and manner as the Mortgagee may elect. The
Mortgagor covenants and agrees that all recitals in any instrument transferring, assigning, leasing
or making other disposition of the Collateral or any part thereof shall be full proof of the matters
stated therein and no other proof shall be required to establish the legal propriety of the sale or other
action taken by the Mortgagee and that all prerequisites of sale shall be presumed conclusively to
have been performed or to have occurred.

(D Assignment of Leases and Rents. All of the rents, royalties, issues,
profits, revenue, income and other benefits derived from the Mortgaged Property or arising from the
use or enjoyment of any portion thereof or from any lease or agreement pertaining thereto
(hereinafter called the "Rents and Profits") are hereby absolutely and unconditionally assigned,
transferred, conveyed and set over to Mortgagee to be applied by Mortgagee in payment of all proper
charges and expenses including the just and reasonable compensation for the services of Mortgagee,
its attorneys, agents, and others employed by Mortgagee in connection with the operation,
management and control of the Mortgaged Property and the conduct of the business thereof, and
such further sums as may be sufficient to indemnify Mortgagee from and against any liability, loss
or damage on account of any matter or thing done in good faith in pursuance of the rights and powers
of Mortgagee hereunder. Mortgagee may, at its option, credit the remainder of the payment of the
principal and interest and all other sums payable on the Notes and other Secured Indebtedness. Prior
to the occurrence of any default hereunder, Mortgagor shall collect and receive all Rents and Profits
for the benefit of Mortgagee and Mortgagor, and Mortgagor shall apply the funds so collected first
to the payment of accrued unpaid interest and then to principal and all other sums payable on the
Notes and in payment of all other Secured Indebtedness and thereafter, so long as no default
hereunder has occurred, the balance shall be distributed to the account of Mortgagor. Mortgagor will
not (i) execute an assignment of any of its rights, title or interest in the Rents and Profits, or (ii)
except where the lessee is in default thereunder, terminate or consent to the cancellation or surrender
of any lease by Mortgagor of the Mortgaged Property or any part thereof, now or hereafter existing,
having an unexpired term of one year or more except that any lease may be canceled, provided that

1/888877.3 13



promptly after the cancellation or surrender thereof a new lease 1s entered into with a new lessee
having a credit standing, in the judgment of Mortgagee, at least equivalent to that of the lessee whose
lease was canceled, on substantially the same terms as the terminated or canceled lease, or (iii)
modify any lease of the Mortgaged Property or any part thereof so as to shorten the unexpired term
thereof or so as to decrease the amount of the rent payable thereunder, or (1v) accept prepayments
of any installments of rent to become due under any of such leases in excess of one month, except
prepayments in the nature of security for the performance of the lessee thereunder, or (v) in any other
manner impair the value of the Mortgaged Property or the security of this Mortgage. Mortgagor will
not execute any lease of all or any substantial portion of the Mortgaged Property except for actual
occupancy by the lessee thereunder, and will at all times promptly and faithfully perform, or cause
to be performed, each covenant, condition and agreement contained in each lease of the Mortgaged
Property now or hereafter existing, on the part of lessor thereunder to be kept and performed.
Mortgagor shall furnish to Mortgagee, within ten (10) business days after a request by Mortgagee
to do so, a written statement containing the names of all lessees of the Mortgaged Property, the terms
of their respective leases, the spaces occupied and the rentals payable thereunder.

(g) Foreclosure Deeds. The Mortgagor hereby authorizes and empowers
the Mortgagee or the auctioneer at any foreclosure sale had hereunder, for and in the name of the
Mortgagor, to execute and deliver to the purchaser or purchasers of any of the Mortgaged Property
sold at foreclosure good and sufficient deeds of conveyance or bills of sale thereto.

(h) Application of Proceeds. Subject to Section 37(1) all payments
received by the Mortgagee as proceeds of the Mortgaged Property, or any part thereof, as well as any
and all amounts realized by the Mortgagee in connection with the enforcement of any right or
remedy under or with respect to this Mortgage, shall be applied by the Mortgagee as follows: (1)} to
the payment of all necessary expenses incident to the execution of any foreclosure sale or sales or
other remedies under this Mortgage, including reasonable attorneys' fees as provided herein, (11) to
the payment in full of any of the Secured Indebtedness that is then due and payable (including
without limitation principal, accrued interest, advances and all other sums secured hereby) and to
the payment of attorneys' fees as provided herein and in the Notes, (111) any other sums that might
be due under this Mortgage, the Notes, the Loan Agreement, or the Loan Documents, which have
not otherwise been contemplated in Paragraphs (37)(h)(1) and (37)(h)(ii) above, and (iv) the
remainder, if any, shall be paid to the Mortgagor or such other person or persons as may be entitled
thereto by law, after deducting therefrom the cost of ascertaining their identity.

(1) Multiple Sales. Upon the occurrence of any Event of Default or at any
time thereafter, the Mortgagee shall have the option to proceed with foreclosure, either through the
courts or by proceeding with foreclosure as provided for in this Mortgage, but without declaring the
whole Secured Indebtedness due. Any such sale may be made subject to the unmatured part of the
Secured Indebtedness, and such sale, if so made, shall not in any manner affect the unmatured part
of the Secured Indebtedness, but as to such unmatured part of the Secured Indebtedness shall remain
in full force and effect as though no sale had been made under the provisions of this paragraph.
Several sales may be made under the provisions of this paragraph without exhausting the right of sale
for any remaining part of the Secured Indebtedness whether then matured or unmatured, the purpose
hereof being to provide for a foreclosure and sale of the Mortgaged Property for any matured part
of the Secured Indebtedness without exhausting any power of foreclosure and the power to sell the
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Mortgaged property for any other part of the Secured Indebtedness, whether matured at the time or
subsequently maturing,

1) Waiver of Appraisement Laws. The Mortgagor waives, to the fullest
extent permitted by law, the benefit of all laws now existing or hereafter enacted providing for (i)
any appraisement before sale of any portion of the Mortgaged Property (commonly known as
appraisement laws), or (ii) any extension of time for the enforcement of the collection of the Secured
Indebtedness or any creation or extension of a period of redemption from any sale made in collecting
the Secured Indebtedness (commonly known as stay laws and redemption laws).

(k)  Prerequisites of Sales. In case of any sale of the Mortgaged Property
as authorized by this Paragraph (37), all prerequisites to the sale shall be presumed to have been
performed, and in any conveyance given hereunder all statements of facts, or other recitals therein
made, as to the non-payment of any of the Secured Indebtedness or as to the advertisement of sale,
or the time, place and manner of sale, or as to any other fact or thing, shall be taken in all courts of
law or equity as prima facie evidence that the facts so stated or recited are true.

), Credit to First Mortgage Indebtedness. Provided that no Event of
Default has occurred and is continuing under the First Mortgage, upon conducting any foreclosure
sale of a lot comprising the Mortgaged Property under the terms of this Mortgage, Mortgagee shall
credit $45,000 of the proceeds from such sale to the indebtedness of Mortgagor which is secured by
the First Mortgage; provided, however, that nothing contained in this Mortgage shall limit, restrict
or otherwise affect the rights and remedies available to Mortgagee under the First Mortgage.

(38) Environmental Protection. Mortgagor does further represent, warrant and
covenant as follows:

(a) To the best of knowledge of Mortgagor, no Hazardous Materials (as
hereinafter defined) have been, are, or will be while any part of the indebtedness secured by this
Mortgage remains unpaid, contained in, treated, stored, handled, located on, discharged from, or
disposed of on, or constitute a part of, the Mortgaged Property. As used herein, the term "Hazardous
Materials" include without limitation, any asbestos, urea formaldehyde foam insulation, flammable
explosives, radioactive materials, hazardous materials, hazardous wastes, hazardous or toxic
substances, or related or unrelated substances or materials defined, regulated, controlled, limited or
prohibited in the Comprehensive Environmental Response Compensation and Liability Act of 1980
(CERCLA), as amended (42 U.S.C. Sections 9601, et seq.), the Hazardous Materials Transportation
Act, as amended (49 U.S.C. Sections 1801, et seq.), the Resource Conservation and Recovery Act
(RCRA), as amended (42 U.S.C. Sections 6901, et seq.), the Clean Water Act, as amended (33
U.S.C. Sections 1251, et seq.), the Clean Air Act, as amended (42 U.S.C. Sections 7401, et seq.),
the Toxic Substances Control Act, as amended (15 U.S.C. Sections 2601, et seq.), and in the rules
and regulations adopted and publications promulgated pursuant thereto, and in the rules and
regulations of the Occupational Safety and Health Administration (OSHA) pertaining to
occupational exposure to asbestos, as amended, or in any other federal, state or local environmental
law, ordinance, rule, or regulation now or hereafter in effect;
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(b)  Nounderground storage tanks, whether in use or not in use, are located
in, on or under any part of the Mortgaged Property;

(¢) All of the Mortgaged Property complies and will comply in all respects
with applicable environmental laws, rules, regulations, and court or administrative orders;

(d) There are no pending claims or threats of claims by private or
governmental or administrative authorities relating to environmental impairment, conditions, or
regulatory requirements with respect to the Mortgaged Property;

(e) Mortgagor, at Mortgagor's expense, promptly upon the written request
of Mortgagee from time to time (which request shall not be made unless Mortgagee has a reasonable
basis to believe such an audit should be prepared), shall provide Mortgagee with an environmental
audit report, or an update of such report, all in scope, form and content satisfactory to Mortgagee;

() In the event of any spill or disposal of Hazardous Materials on the
Mortgaged Property, whether or not the same originates or emanates from the Mortgaged Property
or any such contiguous real estate, and/or if Mortgagor shall fail to comply with any environmental
law or regulation, Mortgagee may, at its election, but without the obligation so to do, give such
notices as may be required by law and/or cause any remedial work that may be necessary to be
performed at the Mortgaged Property and/or take any and all other actions as Mortgagee shall deem
necessary or advisable in order to remedy said spill or disposal of Hazardous Materials or cure said
failure of compliance and any amounts paid as a result thereof, together with interest thereon at the
default rate (as specified in the Notes) from the date of payment by Mortgagee, shall be immediately
due and payable by Mortgagor to Mortgagee and until paid shall be added to and become a part of
the indebtedness secured hereby and shall have the benefit of the lien hereby created as a part
thereof; and

(g) Mortgagor hereby agrees to indemnify and hold Mortgagee harmless
from all loss, cost, damage, claim and expense incurred by Mortgagee on account of (1) the violation
of any representation, warranty or covenant set forth in this Paragraph (38), (ii) Mortgagor's failure
to perform any obligations of this Paragraph (38), (iii) Mortgagor's or the Mortgaged Property's
failure to fully comply with all environmental laws, rules and regulations, or with all occupational
health and safety laws, rules and regulations, or (iv) any other matter related to environmental
conditions on, under or affecting the Mortgaged Property. This indemnification shall survive
payment of the indebtedness secured by this Mortgage, the exercise of any right or remedy hereunder
or under any other loan document securing or evidencing said indebtedness, any subsequent sale or
transfer of the Mortgaged Property, and all similar or related events or occurrences with respect to
actions or conditions occurring prior to foreclosure or any sale of the Mortgaged Property to a third
party. Mortgagor shall give immediate oral and written notice to Mortgagee of its receipt of any
notice of a violation of any law, rule or regulation covered by this Paragraph (38) or of any notice
or other claim relating to the environmental condition of the Mortgaged Property, or of its discovery
of any matter which would make the representations, warranties and/or covenants herein to be
inaccurate or misleading in any respect.
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(39) Notice and Addresses for Notices. All notices, requests, demands and other
communications provided for hereunder shall be in writing and mailed or hand delivered to the
applicable party at its address indicated on the first page of this Mortgage or at such other address
as shall be designated by such party in a written notice to the other party thereto. Any such notice
shall be deemed received three (3) days after properly posting and addressing and depositing said
letter in the United States Mail, certified, return receipt requested.

(40) Partial Release and Additional Security. Any part of the Mortgaged Property
may be released by the Mortgagee without affecting the lien, security interest and assignment hereof
against the remainder. The lien, security interest and other rights granted hereby shall not affect or
be affected by any other security taken for the same indebtedness or any part thereof. The taking of
additional security, or the extension or renewal of the Secured Indebtedness or any part thereof, shall
not release or impair the lien, security interest and other rights granted hereby, or affect the liability
of any endorser, guarantor or surety, or improve the right of any permitted junior lienholder; and this
Mortgage, as well as any instrument given to secure any renewal or extension of the Secured
Indebtedness, or any part thereof, shall be and remain a first and prior lien, except as otherwise
provided herein, on all of the Mortgaged Property not expressly released until the obligations and
Secured Indebtedness are completely paid, performed and discharged.

(41) Waiver. To the extent that Mortgagor may lawfully do so, Mortgagor agrees
that Mortgagor shall not assert and hereby expressly waives, any right under any statute or rule of
law pertaining to the marshaling of assets, valuation and appraisement, the exemption of business
or residential homestead, the administration of estates of decedents, dower and curtesy, the rights
and remedies of sureties or other matter whatever to defeat, reduce or affect the right of Mortgagee,
under the terms of this Mortgage, to sell the Mortgaged Property for the collection of the Secured
Indebtedness (without any prior or different resort for collection) or the right of Mortgagee, under
the terms of this Mortgage, to the payment of such Secured Indebtedness out of the proceeds of sale
of the Mortgaged Property in preference to every other person and claimant whatever (only
reasonable expenses of such sale being first deducted).

(42) No_Waiver and Severability. No waiver of any default on the part of
Mortgagor or breach of any of the provisions of this Mortgage or of any other instrument executed
in connection with the Secured Indebtedness shall be considered a waiver of any other or subsequent
default or breach, and no delay or omission in exercising or enforcing the rights and powers herein
granted shall be construed as a waiver of such rights and powers, and likewise no exercise or
enforcement of any rights or powers hereunder shall be held to exhaust such rights and powers, and
every such right and power may be exercised from time to time. If any provision of this Mortgage
is held to be illegal, invalid or unenforceable under present or future laws effective while this
Mortgage is in effect, the legality, validity and enforceability of the remaining provisions of this
Mortgage shall not be affected thereby, and in lieu of each such illegal, invalid or unenforceable
provision there shall be added automatically as a part of this Mortgage a provision as similar in terms
to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and
enforceable. If any of the liens, security interests or assignment of rents created by this Mortgage
shall be invalid or unenforceable, the unsecured portion of the Secured Indebtedness shall be
completely paid prior to the payment of the remaining and secured portion of the Secured
Indebtedness and all payments made on account of such indebtedness shall be considered to have
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been paid on and applied first to the complete payment of the unsecured portion of such
indebtedness. Acceptance by the Mortgagee of any payment of less than the full amount due on the
Secured Indebtedness shall be deemed acceptance on account only, and the failure of the Mortgagor
to pay the entire amount then due shall be and continue to constitute an Event of Default, and at any
time thereafter and until the entire amount due on the Secured Indebtedness has been paid, the
Mortgagee shall be entitled to exercise all rights conferred on it by the terms of this Mortgage in case
of the occurrence of an Event of Default.

(43) Remedies Cumulative. In addition to and notwithstanding and without
modifying the other remedies provided herein and without limiting the rights of the Mortgagee to
exercise such remedies, the Mortgagee is given the additional right to enforce the covenants,
agreements, and obligations of the Mortgagor hereunder, by the securing of equitable remedies,
including that of temporary and permanent injunction and specific performance, without the
necessity of the Mortgagee filing any bond or other security which would otherwise be required by
the statutes of the State of Alabama or the Alabama Rules of Civil Procedure, as amended, in seeking
such equitable remedies, the requirement for filing of any such bond or other security being hereby
expressly waived.

(44) Amendments. No amendment, modification or cancellation of this Mortgage
shall be valid unless in writing and signed by the party against whom enforcement is sought.

(45) Headings. The Paragraph and Subparagraph headings hereof are inserted for
convenience and reference only and shall not alter, define, or be used in construing the text of such
Paragraphs or Subparagraphs.

(46) Governing Law. This Mortgage shall be governed and construed under the
laws of the State of Alabama except to the extent any law, rule or regulation of the federal
government of the United States of America may be applicable, in which case such federal law, rule
or regulation shall control.

(47) Copies. Mortgagor acknowledges receipt of a true and correct copy of this
Mortgage.

(48) Meaning of Particular Terms. Whenever used, the singular number shall
include the plural and the plural the singular, and pronouns of one gender shall include all genders;
and the words "Mortgagor” (without limiting Mortgagee's rights or Mortgagor's obligations to secure
approval or consent) and "Mortgagee" shall include their respective heirs, personal representatives,
successors and assigns. The term "Mortgagor” as used in this Mortgage refers to each of the
undersigned, jointly and severally, whether one or more natural persons, partnerships, corporations,
associations, trusts or other entities or organizations.

(49) Counterparts. This Agreement may be executed in counterparts, all of which
together shall constitute one agreement binding on the parties hereto, notwithstanding that all parties
are not signatories to the original or to the same counterpart.
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(50) Partial Release. Mortgagee agrees to release from the lien of this Mortgage
any portion of the Mortgaged Property which has been subdivided into a separate lot provided that
each of the following requirements and conditions are met:

(a) With respect to any subdivision created after the date hereof,
Mortgagee has approved in writing the size, configuration, location and all other aspects and
characteristics of such lot and the impact that the creation thereof has on the remainder of the
Mortgaged Property;

(b) Such lot has been legally created and the subdivision therefore
approved by Mortgagee and all applicable governmental authorities and has been recorded in the

Office of the Judge of Probate of Shelby County, Alabama,;

(c) No Event of Default shall have occurred and be continuing under this
Mortgage, the Note, the Loan Agreement or any of the other Loan Documents; and

(d) Such lot has been sold to a bona fide purchaser and Mortgagee receives
the face amount of the Project Note applicable to such lot, plus all accrued but unpaid nterest
thereon, plus $45,000 per lot ($45,000 of which shall be applied to the indebtedness of Mortgagor
which is secured by the First Mortgage).

(51) Option Agreements. Notwithstanding anything to the contrary contained in
this Mortgage and provided that no Event of Default exists hereunder, Mortgagor shall be entitled
to convey any separate, subdivided lot comprising a portion of the Mortgaged Property to Gibson
& Anderson Construction, Inc. (“G&A”) pursuant to the Option Agreement dated as of November
29, 2000 by and between Mortgagor and G&A, provided that any lot so conveyed shall remain
subject to this Mortgage until the provisions of Section 50 of this Mortgage have been satistied.

(52) Liability of Mortgagor. Notwithstanding anything to the contrary contained
herein, Mortgagor shall have no liability for any obligations of Borrower to Mortgagee arising under
the Loan Documents or otherwise related to the Secured Indebtedness.

[The remainder of this page is intentionally left blank. |
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IN WITNESS WHEREOF, the Mortgagor has caused this instrument to be executed
on this 16th day of January, 2002.
MORTGAGOR:
CALDWELL MILL, LLP

By:  Harbar Construction Company, Inc.
Its: Manaﬁipg Partner

:;ﬁffj 1
. ,*-"'3. QM g W
Its Vié ;-Prcsident
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STATE OF ALABAMA )

JEFFERSON COUNTY )

I, the undersigned, a notary public in and for said county in said state, hereby certify
that B.J. Harnis, whose name as President of Harbar Construction Company, Inc., an Alabama
corporation, as managing partner of Caldwell Mill, LLP, an Alabama registered limited liability
partnership, is signed to the foregoing instrument and who is known to me, acknowledged before me
on this day that, being informed of the contents of the instrument, he, as such officer and with full
authority, executed the same voluntarily for and as the act of said corporation acting in its capacity
as such managing partner, for and as the act of said registered limited lhability partnership.

Given under my hand and official seal this the ./ (l't& day of January, 2002.

Gt ] M ne

Notary Public

[INOTARIAL SEAL] My commission expires: j,[{i[O ‘:L

NOTAPY PUBIIC STATE OF ALABAMA AT LARGE

MY COMMISSION EXPIRES: Mar 19, 2004
BONDED THRU NOTARY PUBLIC UNDERWRITERS
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SCHEDULE A
TO
ACCOMMODATION MORTGAGE AND SECURITY AGREEMENT

Legal Description

Lots 4, 5,6, 10, 11, 12, 15, 16, 19, 20, 21, 25, 26, 27, 31, 32, 33, 37, 38, 39, 51, 52,
55,56,57, 61, 62,63,67,68,74,77,78,79, 80, 83, 84, 85, 89,90 and 91, according
to the Survey of Caldwell Crossings, as recorded in Map Book 29, Page 9, in the
Probate Office of Shelby County, Alabama,.

Lots 43A, 44A and 45A, according to a resurvey of Caldwell Mill Crossings as
recorded in Map Book 29, Page 55 in the Probate Office of Shelby County, Alabama.

Lots 79A and 80A, according to a resurvey of Lots 79 and 80, Caldwell Crossings,
as recorded in Map Book 29, Page 54 in the Probate Office of Shelby County,
Alabama.
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SCHEDULE B
TO
ACCOMMODATION MORTGAGE AND SECURITY AGREEMENT

Permitted Encumbrances

Taxes for the year 2002 and subsequent years,

Right-of-way granted to Shelby County recorded in Volume 233, Page 700; Volume 216,
Page 29 and Volume 282, Page 115.

Right-of-way granted to Alabama Power Company recorded in Real volume 142, page 148
and Real Volume 142, Page 148.

Title to all minerals within and underlying the premises, together with all mining rights and

other rights, privileges and immunities relating thereto and release of damages as recorded
in Inst. No. 2000-14348 and Inst. 2000-43393.

Right-of-way granted to the City of Hoover recorded in Inst. No. 2000-40742, Inst. No.
2000-40741 and Inst. No. 2000-25988.

The First Mortgage.

Declaration of Protective Covenants, Conditions and Restrictions for Caldwell Crossings,
a Residential Subdivision, recorded 1n Inst. No. 2002-02381.



