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Sirote & Permutt, P.C.
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Birmingham, Alabama 35205

ASSIGNMENT OF RENTS AND LEASES

THIS ASSIGNMENT OF RENTS AND LEASES (this “Assignmerit”) dated January 31, 2001,
1s between P&N CALERA, LLC, an Alabama limited liability company (hereinafter called the “Bor-
rower”), Mortgagor, whose address is 420 Office Park Drive, Suite G-115, Birmingham, Alabama 35223,
and COMPASS BANK (hereinafter called the “Lender”), Mortgagee, whose address is 15 20" Street
South, Second Floor, Birmingham, Alabama 35233, Attention: Martin R. Brown.

WITNESSETH

FOR VALUE RECEIVED, Borrower hereby absolutely grants, transfers, and assigns to Lender
and 1ts successors and assigns all right, title and interest of Borrower in and to all those certain leases (the
“Leases”), now or hereafter in effect with respect to the real property locatecl in Calera, Shelby County,
Alabama, as more particularly described on Exhibit “A” attached hereto and ty this reference made a part
nereof (hereinafter referred to as the “Property”), including the Leases described on Exhibit “B” attached
1ereto, together with (i) any extensions, modifications or renewals thereof and (ii) any guarantees of the
lessees’ obligations thereunder (all of said leases, together with all such guarantees, modifications,
extensions or renewals thereof, being hereinafter collectively referred to as the “Leases™), and (iii) any and
all security deposits received by Borrower or any agent of Borrower in connection therewith, for the
purpose of securing (a) payment of all sums now or at any time hereafter due Lender and secured by a
certam Mortgage with Assignment of Rents, Security Agreement and Fixture Filing (the “Mortgage”) by
Borrower for the benefit of Lender, dated as of even date herewith and recorded on or about the date
hereof, all as recorded, or to be recorded, in the Office of the Judge of Probate of Shelby County,
Alabama, together with any future advances made thereunder to the extent permitted under Alabama law.
and (b) performance and discharge of each obligation, covenant and agreement of Borrower contained
herein or contained in the Mortgage, the Building and Term Loan Agreement, dated as of even date
herewith, between Borrower and Lender (as the same may be amended from time to time, the “Loan
Agreement”) or the Promissory Notes, in the maximum principal sum of $2,532,000.00 secured thereby
(hereinafter, as the same may be amended, renewed, extended or restated, referred to as the “Notes”: such
Notes, together with the Mortgage, the Loan Agreement, this Assignment, and any other instruments now
or hereafter evidencing, securing or otherwise relating to the indebtedness evidenced by the Note are
collectively referred to as the “Loan Documents™). This Assignment is intended to be an absolute, present
assignment from Borrower to Lender. The rents, issues and profits of the Property are hereby assigned

absolutely by Borrower to Lender, contingent only upon the occurrence of an Event of Default as defined
hereinbelow.
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ARTICLE 1
. WARRANTIES AND COVENANTS

1.01 Warranties of Borrower. Borrower hereby warrants and represents to Lender that:

(a) Borrower is the sole owner of landlord's interest under the Leases, is entitled to receive
the rents, issues, profits and security deposits under the Leases and from the Froperty, and has good right
to sell, assign, transfer and set over the same and to grant to and confer upon Lender the rights, interests,
powers and authorities herein granted and conferred.

(b) Borrower has neither made nor permitted to be made any assignment of any of its rights
under the Leases to any person or entity.

(c) Borrower has not done any act or omitted to do any act which :might prevent Lender from,
or limit Lender 1n, acting under any of the provisions of this Assignment.

(d) Borrower has not accepted rent under any of the Leases more than thirty (30) days in
advance of its due date except for security deposits or otherwise as approved in writing by Lender.

(e) To the best knowledge of Borrower, there is no default by zny of the lessees under the
terms of any of the Leases.

(f) Borrower is not prohibited under any agreement with any other person or entity or under
any judgment or decree from the execution and delivery of this Assignment or of the Leases, from the
performance of each and every covenant of Borrower hereunder and under the Leases, or from the meeting
of each and every condition contained herein or in the Leases.

(g) No action has been brought or threatened which in any way would interfere with the right
of Borrower to execute this Assignment and perform all of Borrower's obligations herein contained.

1.02. Covenants of Borrower. Borrower hereby covenants and agrees with Lender as follows:

(a) Borrower shall (1) fulfill, perform and observe each and every material condition and
covenant of Borrower contained in the Leases consistent with prudent property management practices; (ii)
at the sole cost and expense of Borrower and in accordance with prudent property management practices,
diligently seek to enforce the performance and observance of each and every covenant and condition of
the Leases to be performed or observed by the lessees thereunder; and (iii) appzar in and defend any action

growing out of, or in any manner connected with, any of the Leases or the obligations or liabilities of
Borrower, as lessor thereunder, or of any of the lessees or guarantors thereunder.

(b) Borrower shall not without the prior written consent of Lender (i) modify the lease form
approved by Lender; (11) terminate the term or accept the surrender of any of the Leases, except in the
ordinary course of Borrower's business (iii) waive, or release the lessees from, the performance or
observance by the lessees of any obligation or condition of the Leases, except in the ordinary course of
Borrower's business; (iv) permit the prepayment of any rents under any of the Leases for more than thirty
(30) days prior to the accrual thereof; or (v) give any consent to any assignment by any of the lessees of
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any of the Leases of any sublease of any part or portion of the Property, except in the ordinary course of
Borrower's business.

(c) Upon the occurrence of an Event of Default hereunder, Bcrrower shall authorize and
direct, and does hereby authorize and direct each and every present and futurs tenant under the Leases to
pay rental directly to Lender upon receipt of written demand from Lender to pay the same.

(d) Lender shall not be obligated to perform or discharge any obligation of Borrower under
any of the Leases, and Borrower agrees to indemnify and hold Lender harmless from and against any and
all liability, loss or damage which Lender may incur under any of the Leases or under or by reason of this
Assignment and from and against all claims and demands whatsoever which may be asserted against it by
reason of an act of Lender under this Assignment or under any of the Leases.

1.03 Covenants of Lender. Lender, by acceptance hereof, covenants and agrees with Borrower

that:

(a) Although this Assignment constitutes a present and current assignment of all rents, issues
and profits of the Property, so long as there shall exist no Event of Default hereunder, Borrower shall have
the right (i) to collect, but not more than thirty (30) days prior to accrual all such rents, issues and profits
from the Property and to retain, use and enjoy the same, and (ii) to maintain the security deposits and any
rents paid more than thirty (30) days in advance in an identifiable account ir. a bank in which funds are
federally insured acceptable to Lender. Lender reserves the right to require Borrower to deposit any rents
paid more than thirty (30) days in advance into an escrow account satisfactory to Lender.

(b) Upon the payment in full of all indebtedness secured hereby, as evidenced by the recording
or filing of an instrument of satisfaction or full release of the Mortgage withcut the recording of another

mortgage in favor of Lender affecting the Property, this Assignment shall become and be void and of no
further effect.

ARTICLE II
DEFAULT

2.01 Event of Default. The occurrence of any Event of Default under the Loan Agreement
shall constitute an “Event of Default” hereunder:;

2.02 Remedies. Upon the occurrence of any Event of Default, Lender may at its option, with

or without notice or demand of any kind (except as may be provided in anv of the Loan Documents),
exercise any or all of the following remedies:

(a) Declare any part or all of the indebtedness evidenced by the Loan Documents to be due
and payable, whereupon the same shall become immediately due and payable:

(b) Perform any and all obligations of Borrower under any or all of the Leases or this
Assignment and exercise any and all rights of Borrower herein or therein as fully as Borrower itself could
do, including, without limiting the generality of the foregoing: enforcing, modifying, extending or
terminating any or all of the Leases; collecting, modifying, compromising, waiving or Increasing any or
all of the rents payable thereunder; and obtaining new tenants and entering into new leases on the Property
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on any terms and conditions deemed desirable by Lender, and, to the extent Lender shall incur any costs
irrconnection with the performance of any such obligations of Borrower, including costs of litigation, then
all such costs shall become a part of the indebtedness secured by the Loan Dccuments, shall bear interest

from the incurrence thereof at the default interest rate specified in the Notes, and shall be due and payable
on demand;

(c) In Borrower's or Lender's name, institute any legal or equitable action which Lender in
its sole discretion deems desirable to collect and receive any or all of the rents, issues and profits assigned
herein; or

(d) Collect the rents, issues and profits and any other sums due under the Leases with respect
to the Property, and apply the same in such order as Lender in its sole discretion may elect to pay (i) all
costs and expenses, including reasonable attorneys’ fees, in connection with the operation of the Property,
the performance of Borrower's obligations under the Leases and collection of the rents thereunder: (11) all
costs and expenses, including reasonable attorneys' fees, in the collection of any or all of the indebtedness
secured by the Loan Documents, including all costs, expenses and reasonable attorneys' fees in seeking
to realize on or 1o protect or preserve Lender's interest in any other collateral securing any or all of the
Indebtedness secured by the Loan Documents; and (iii) any or all unpaid principal, interest or other charges
due under or secured by the Loan Documents. Any amounts remaining after such application shall be
applied to the payment of the indebtedness secured by the Loan Documents or to monthly payments
thereof, and upon the payment in full of the indebtedness secured by the Loan Documents, then this
Assignment and all rights of Lender hereunder shall cease and terminate.

Entry upon and taking possession of the Property and the collection of the rents and the application
thereof as aforesaid, shall in no wise operate to cure or waive any default or Event of Default hereunder
or under any other of the Loan Documents, or prohibit the taking of any other action by Lender under any
of the Loan Documents or at law or in equity to enforce the payment of such indebtedness or to realize on
any other security. Lender shall have the full right to exercise any or all of the foregoing remedies without
regard to the adequacy of security for any or all of the indebtedness, and with or without the
commencement of any legal or equitable action or the appointment of any receiver or trustee, and shall
have the full right to enter upon, take possession of, use and operate all or any portion of the Property
which Lender in its sole discretion deems desirable to effectuate any or all of the foregoing remedies. In
no event shall Lender be liable to any lessee under any of the Leases for the return of any security deposit
in any amount in excess of the amount delivered to Lender by Borrower.

ARTICLE III
GENERAL PROVISIONS

3.01  Successors and Assigns. This Assignment shall inure to the benefit of and be binding
upon Borrower and Lender and their respective heirs, executors, legal representatives, successors and

assigns. Whenever a reference is made in this Assignment to “Borrower” or “Lender,” such reference

shall be deemed to include a reference to the heirs, executors, legal representatives, successors and assigns
of Borrower or Lender.

3.02  Terminology and Capitalized Terms. All personal pronouns used in this Assignment,
whether used in the masculine, feminine or neuter gender, shall include all other genders, and the singular
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shall include the plural, and vice versa. Titles of Articles and Sections are for convenience only and
neither limit nor amplify the provisions of this Assignment.

3.03  Severability. If any provision of this Assignment or the application thereof to any person
or circumstance shall be invalid or unenforceable to any extent, the remainder of this Assignment and the
application of such provisions to other persons or circumstances shall not be affected thereby and shall be
enforced to the greatest extent permitted by law.

3.04  Applicable Law. This Assignment shall be interpreted, construed and enforced according
to the laws of the State of Alabama. Borrower consents that any legal action or proceeding arising
hereunder, may be brought at the election of Lender, in the federal or state courts presiding in Shelby
County, Alabama, and assents and submits to the personal jurisdiction of any such court in any such action
or proceeding.

3.05 No Third Party Beneficiaries. This Assignment is made solzly for the benefit of Lender
and its assigns. No tenant under any of the Leases nor any other person shall have standing to bring any
action against Lender as the result of this Assignment, or to assume that Lender will exercise any remedies
provided herein, and no person other than Lender shall under any circumstances be deemed to be a
beneficiary of any provision of this Assignment.

3.06 No Oral Modifications. Neither this Assignment nor any provisions hereof may be
changed, waived, discharged or terminated orally, but only by an instrument in writing signed by the party
against whom enforcement of the change, waiver, discharge or termination is sought.

3.07 Cumulative Remedies. The remedies herein provided shall be in addition to and not in
substitution for the rights and remedies vested in Lender in any of the Loan Documents or in law or equity,
all of which rights and remedies are specifically reserved by Lender. The r2medies herein provided or
otherwise available to Lender shall be cumulative and may be exercised concurrently. The failure to
exercise any of the remedies herein provided shall not constitute a waiver thereof, nor shall use of any of
the remedies herein provided prevent the subsequent or concurrent resort to any other remedy or remedies.
It is intended that this clause shall be broadly construed so that all remedies herein provided or otherwise

available to Lender shall continue and be each and all available to Lender until the indebtedness evidenced
by the Loan Documents shall have been paid in full.

3.08  Cross-Default. An Event of Default by Borrower under this Assignment shall constitute
an Event of Default under all other Loan Documents.

3.09 Counterparts. This Assignment may be executed in any number of counterparts all of
which taken together shall constitute one and the same instrument,

3.10  Further Assurances. At any time and from time to time, upon request by Lender,
Borrower will make, execute and deliver, or cause to be made, executed and delivered, to Lender and,
where appropriate, cause to be recorded and/or filed and from time to time thereafter to be re-recorded
and/or refiled at such time and in such offices and places as shall be deemed necessary by Lender, any and
all such other and further assignments, deeds to secure debt, mortgages, deeds of trust, security
agreements, financing statements, continuation statements, instruments of further assurance, certificates
and other documents as may, in the reasonable opinion of Lender, be necessary in order to effectuate,
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complete, or perfect, or to continue and preserve (a) the obligations of Borrower under this Assignment
and (b) the security interest created by this Assignment as a first and prior security interest upon the Leases
and the rents, issues, profits and security deposits from the Property. Upon any failure by Borrower so
to do, Lender may make, execute, record, file, re-record and/or refile any and all such assignments, deeds
to secure debt, mortgages, deeds of trust, security agreements, financing statements, continuation
statermnents, instruments, certificates and documents for and in the name of Borrower, and Borrower hereby
irrevocably appoints Lender the agent and attorney-in-fact of Borrower so to do.

3.11 Notices. Any and all notices, elections or demands permitted cr required to be made under
this Assignment shall be made in accordance with the provisions relating to aotice set forth in the Loan
Agreement,

3.12 Modifications, etc. Borrower hereby consents and agrees that Lender may at any time
and from time to time, without notice to or further consent from Borrower, either with or without
consideration, surrender any property or other security of any kind or nature whatsoever held by it or by
any person, firm or corporation on its behalf or for its account securing the indebtedness evidenced by the
Loan Documents; extend or renew the Notes or any other of the Loan Documents for any period; grant
releases, compromises and indulgences with respect to the Notes or any other of the Loan Documents to
any persons or entities now or hereafter liable thereunder or hereunder; releasz any guarantor or endorser
of the Notes, the Mortgage or any other of the Loan Documents; or take or fail to take any action of any
type whatsoever, and no such action with Lender shall take or fail to take in connection with the Loan
Documents, or any of them, or any security for the payment of the indebtedness evidenced by the Loan
Documents or for the performance of any obligations or undertakings of Borrower, nor any course of
dealing with Borrower or any other person, shall release Borrower's obligations hereunder, affect this
Assignment in any way or afford Borrower any recourse against Lender. The provisions of this
Assignment shall extend and be applicable to all renewals, amendments, extensions, consolidations and
modifications of the Loan Documents and the Leases, and any and all references herein to the Loan
Documents or the Leases shall be deemed to include any such renewals, amendments, extensions,
consolidations or modifications thereof.
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3.13 Waiver of Jury Trial. BORROWER AND LENDER HEREBY WAIVE ANY RIGHT
TO TRIAL BY JURY ON ANY CLAIM, COUNTERCLAIM, SETOFF, DEMAND, ACTION OR
CAUSE OF ACTION (A) ARISING OUT OF ORIN ANY WAY PERTAINING OR RELATING TO
THE LOAN DOCUMENTS, OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT
EXECUTED OR DELIVERED IN CONNECTION WITH THE Notes OR (B) IN ANY WAY
CONNECTED WITH OR PERTAINING OR RELATED TO OR INCIDENTAL TO ANY
DEALINGS OF THE PARTIES HERETO WITH RESPECT TO THE LOAN DOCUMENTS, OR
ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR DELIVERED IN
CONNECTION HEREWITH OR IN CONNECTION WITH THE TRANSACTIONS RELATED
THERETO OR CONTEMPLATED THEREBY OR THE EXERCISE OF EITHER PARTY'S
RIGHTS AND REMEDIES THEREUNDER, IN ALL OF THE FOREGOING CASES WHETHER
NOW EXISTING OR HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT,
TORT OR OTHERWISE. BORROWER AND LENDER AGREE THAT EITHER OR BOTH OF
THEM MAY FILE A COPY OF THIS PARAGRAPH WITH ANY COURT AS WRITTEN
EVIDENCE OF THE KNOWING, VOLUNTARY AND BARGAINED AGREEMENT BETWEEN
THE PARTIES IRREVOCABLY TO WAIVE TRIAL BY JURY, AND THAT ANY DISPUTE OR
CONTROVERSY WHATSOEVER BETWEEN THEM SHALL INSTEAD BE TRIED IN A COURT
OF COMPETENT JURISDICTION BY A JUDGE SITTING WITHOUT A JURY.

IN WITNESS WHEREOF, Borrower has caused this Assignment to be executed, as of the day
and year first above written.

P&N CALERA, L1IC

By its sole members:

Mark A" Peables

AND

/5%

Richard E. Dubose
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STATE OF ALABAMA )
JEFFERSON COUNTY )

I, the undersigned authority, a Notary Public in and for said county in said state, hereby certify
that Mark A. Peeples, whose name as a Member of P&N CALERA, LLC, an Alabama limited liability
company, is signed to the foregoing instrument and who is known to me, acknowledged before me on this
day that, being informed of the contents of the said instrument as such officer of the limited liability
company, executed the same voluntarily on the day the sanﬁbears date.

w
GIVEN under my hand and seal, thist”' day of—e , 2
[ NOTARIAL SEAL ] o
No ic
STATE OF ALABAMA ) /
JEFFERSON COUNTY )

I, the undersigned authority, a Notary Public in and for said county in said state, hereby certify
that Richard E. Dubose, whose name as a Member of P&N CALERA, LLC, an Alabama limited liability
company, 1s signed to the foregoing instrument and who is known to me, acknowledged before me on this
day that, being informed of the contents of the said instrument, he, as such officer of the limited liability
company, executed the same voluntarily on the day the same bears date.

A
GIVEN under my hand and seal, this.3 0> day of _| )
{ NOTARIAL SEAL ]
| 0 Pubfic

/
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EXHIBIT “A”

THE PROPERTY

Lot 2 of Wal-Mart Supercenter #3271 Subdivision, as recorded in Map Book 27, Page 117 in the Office of the
Judge of Probate of Shelby County, Alabama, and being more particularly described as follows:

Commence at an axle found at the southwest corner of the Southwest Quarter of the Northeast Quarter, of
Section 4, Township 22 South, Range 2 West, St. Stephens Meridian, Shelby County, Alabama: thence run N
02°06"24" W along the west line of said quarter, for a distance of 512.99 feet; thence leaving said quarter line,
run S 89°47°07" E for a distance of 1036.65 feet to the west right-of-way line of Highway 31 (right-of-way
width 100 feet); thence run S 10°16'53" E along said right-of-way line, for a distance of 466.48 feet to a Right-
of-Way Monument found (50 feet left of 290+25.0) at the intersection of said right-of-way line and the west
right-of-way line of I-65 (right-of-way width varies); thence run S 79°34'19" W continuing along said right-of-
way line, for a distance of 49.72 feet to a Right-of-Way Monument found (100 feet left of 290+ 25.0): said point
also being the Point of Curvature of a curve to the right, having a radius of 854.81feet, a central angle of
19°20'34", and a chord bearing of S 00°39'15" E for 287.21feet; thence continue along the arc of said curve
and said right-of-way line, for a distance of 288.58 feet to Right-of-Way Monument found (100 feet left of PC
287+02.8 ahead) and the Point of Tangency of said curve; thence run S 08°58'32" W along said right-of-way
line, for a distance of 119.98 feet to a Right-of-Way Monument found (100 feet lzft of 285+50); thence run S
30°47°54" W along said right-of-way line, for a distance of 53.63 feet to a Right-of-Way Monument found (120
feet left of 285+00); thence run S 09°01'52" W along said right-of-way line, for a distance of 98.02 feet to the
POINT OF BEGINNING:; thence continue S 09°01'52" W along said right-of-way line, for a distance of 207.79
feet to a Right-of-Way Monument found (120 feet left of 281 +-94) said point also being the Point of Curvature
of a curve to the right, having a radius of 5609.69 feet, a central angle of 1°58'24", and a chord bearing of S
10°01'04" W for 193.20 feet; thence continue along the arc of said curve and said right-of-way line, for a
distance of 193.21 feet to a Right-of-way Monument found (120 feet left of 280+ 00), said point also being the
Point of Tangency of said curve; thence run S 60°44'46" W along the northwesterly right-of-way line of said
Highway 31 and I-65, for a distance of 206.61 feet to an iron pin set on the north right-of-way line of I-65 (276
feet right of 279+ 58); thence run N 61°02'4]1 " W along said right-of-way line, for a distance of 377.53 feet
to an iron pin set (150 feet right of 283 +00), said point also being the Point of Curvature of a curve to the left,
having a radius of 7789.44 feet, a central angle of 1°50'54", and a chord bearing of N 51°39'09" W for 251.27
feet; thence continue along the arc of said curve and said right-of-way line, for a distance of 251.28 feet to an
iron pin set (150 feet right of 285+46.4), said point also being the Point of Tangency of said curve; thence run
N 52°34'36" W along said right-of-way line, for a distance of 214,72 feet; thence lzaving said right-of-way line,
run S 89°37'26" E for a distance of 99.54 feet; thence run N 37°41'38" E for a distance of 42_10 feet: thence

run 5 89°37°26" E for a distance of 819.15 feet to the POINT OF BEGINNING: said described tract containing
288,962 .4 square feet (6.634 acres +/-), more or less.
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EXHIBIT “B”

LIST OF LEASES

The following Leases are in effect as of the date of this Assignment (if none, state “none presently in
effect™):

1. Lease dated — 200 _, between P&N CALERA, LLC, an Alabama limited liability
company,asLandlord,and___ ) ,a(n) :
as Tenant,

2, Lease dated . — 200_, between P&N CALERA, LLC, an Alabama limited liabi lity
company, as Landlord, and _____ _ ey a(n)

, as Tenant,
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Together with nhon-exclusive eagement rights under that Access Easement,
between Wal-Mart Real Estate Business Trust and P & N Calera L.L.C, dated

January 30, 2001, Recorded in Instrument No, ¢ - ,'Shelby County, AL, more

thence leaving saig quarter line, run S 89947197 E for a distance of 036.65 feet to the westei-ly
right-of-way of Highway 31 (right—of-'-'-way width 100 feet); said point also being the northeast

said Lot 4, for a distance of 18.21 feet; thence rup S 79°43'07" W along the north line of said Lot
for a distance of 40 238 feet; thence run N 10°16'53" W along the north line of said Lot 4. for 4

distance of 5.00 feet; thence run S 79°43'07" w along the north line of said Lot 4, for a distance of

W along the north boundary line of sajd Lot 2, for a distance of 696.60 feet; thence run S 37°41'38"

W along the nort boundary line of said Lot 2, fora distance of 42 10 feet; thence run N 89°37'26"
W along the north boundary line of said Lot 2, for a distance of 99 54 feet to the northerly right-of-
way line of 1-65 (right-of-way width varies); thence run N 52°34'36" W along said'right-ot_‘-way, for

a distance of 38,56 feet to the southwest corper of Lot 1 of said Wal-Mart Supercenter #3271

Subdivision; thence rup N 02°06'24" w along the west boundary line of said Lot 1, for a distance

41.81 feet; thence leaving said west line, run S 89237196 E for a distance of 99.94 feet; thence rup

N 37°41'38" E for a distance of 42,10 feet; thence run S 89°37'26" E for a distance of 693 78 feet:

thence run N 00°22'34¢ E for a distance of 619.79 feet: thence run N 79943'07" g along the south
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