PO Y T p

1 ; . i i
.

I :

- 248058.2 N

g =
MORTGAGE AND SECURITY AGREEMENT

. THIS MORTGAGE AND SECURITY AGREEMENT (“Mortgage”) is made as of

j day of June, 2000, from Sowmgn 3. Wizza , TRUSTEE OF THE WB EQUITIES I TRUST,

. EN fA/D 2000 . whose address is 14 Monterey Drive, Manhasset Hills,

New York 11040-1030 “Mortgagor”), to ROYAL INDEMNITY COMPANY, a Delaware
~-corporation, whose address is c¢/o Royal Investment Management Company, 9300 Arrowpomt

- Boulevard, Charlotte, North Carolina 28273-8135, its successors and assigns (“Mortgagee”).

WITNESSETH:.

o That, tp secure the payment of all of the following indebtedness and liabilities of
~ Mortgagor to Mortgagee, whether direct or indirect, absolute or contingent, due or to become due,
now existing or hereafter arising, howsoever evidenced (heremn collectively called the “Mortgage
- Indebtedness™), namely, (i) the repayment of all sums borrowed by Mortgagor pursuant to the loan
- commitment identified in Section 38 of the Addendum to Mortgage (the “Loan Commitment™) in

LT

~““the principal amount of $3,127,661.00 and evidenced by that certain Promissory Note attached
- hereto as Exhibit “D” together with any and all renewals, amendments, modifications, replacements
and extensions thereof (the “Note”) and any other notes issued to evidence such borrowings,
“including any ang all renewals, amendments, modifications, replacements and extensions thereof

- (the “Notes”), (ii) the performance of the covenants contained herein, in the Loan Commitment
- and/or in the Notes and any monies expended by Mortgagee in connection therewith and (111) the

- payment of all obligations and performance of all covenants of Mortgagor under any other loan
" documents, agreements or instruments between Mortgagor and Mortgagee given in connection with
or related to this Mortgage, the Loan Commitment or the Notes (all of the documents, agreements
and instruments between Mortgagor and Mortgagee evidencing or securing the repayment of, or
otherwise pertaining to, the Mortgage Indebtedness, including, without limitation, Borrower’s
Closing Certificate of even date herewith, being herein collectively called the “Loan Documents™),
Mortgagor does hereby MORTGAGE, WARRANT, GRANT, BARGAIN, SELL, ASSIGN,
TRANSFER, CONVEY, ALIEN, SET OVER AND CONFIRM unto Mortgagee and 1ts successors
and assigns, all of Mortgagor’s right, title and interest now owned and hereafter acquired in and to
that certain ground lease dated May 28, 1998, as amended by Amendment to Ground Lease dated
" November 19, 1998, made by and between D and R Properties (“Ground Lessor) and Mortgagor,
as ground lessee, for the lands, premises and properties described in Exhibit “A annexed hereto (the
“Ground Lease™), together with Mortgagor’s leaschold estate described therein and created by virtue
thereof and the lands, premises and properties described in Exhibit “A” annexed hereto (herein called
‘the “mortgaged premises™). |

.

TOGETHER with all easements, rights-of-way, licenses and privileges, thereunto
belonging or in anywise appertaining, including without limitation all of Mortgagor’s right, title and
interest in and to those easements, rights-of-way, licenses and privileges described in Exhibit “B”
which is annexed hereto and made a part hereof. |
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TOGETHER with all buildings and improvements now or hereafter situated upon the

C mﬁﬂmwprenuses or any part hereof.

i D TTHER with all and singular the tenements, hereditaments and appurtenances

thereunto belonging or in anywise appertaining, and the reversion or reversions, remainder and
remainders thereof; and also all the estate, right, title, interest, property, claim and demand
| wh&tsoevcr of Mortgagor, of, in and to the same and of, in and to every part and parcel thereof.

C . TOGETHER with all the rents, issues and profits thereof under present or future
~ leases or otherwise, which are hereby specifically pledged, assigned, transferred and set over to
. Mortgagee.

T TOGETHER with all right, title and nterest of Mortgagor, if any, in and to the land
lying in the bed of any street, road, avenue, alley or walkway, opened or proposed or vacated, or any
strip or gore, in front of or adjoining the mortgaged premises.

T TOGETHER with all machinery, apparatus, equipment, fittings, fixtures, and articles
““of personal property of every kind and nature whatsoever, other than consumable goods, now or

“hereafter located in or upon the mortgaged premises or any part thereof and used or useable in
‘connection with any present or future operation of the mortgaged premises or any building or
buildings now or thereafter on the mortgaged premises and now owned or hereafter acquired by
Mortgagor (all of which is herein called “equipment”), including, but without limiting the generality
of the foregoing, all lighting, heating, cooling, ventilating, air-conditioning, incinerating,
refrigerating,, plumbing, sprinkling, communicating and electrical systems, and the machinery,
appliances, fixtures and equipment pertaining thereto, and all of the nght, title and interest of
Mortgagor in and to any equipment which may be subject to any title retention or security agreement
superior in lien to the lien of this Mortgage. It is understood and agreed that all equipment 1s part
and parcel of the mortgaged premises and appropriated to the use of said real estate and, whether
affixed or annexed or not, shall for the purposes of this Mortgage, unless Mortgagee shall otherwise
elect, be deemed conclusively to be real estate and mortgaged hereby.

| TOGETHER with any and all awards or payments, including interest thereon, and
the right to receive the same, which may be made with respect to the mortgaged premises as a result
of (a) the exercise of the right of eminent domain, (b) the alteration of the grade of any street, (c) any
loss of or damage to any building or other improvement on the mortgaged premises, (d) any other
injury to or decrease in the value of the mortgaged premises or (¢) any refund due on account of the
payment of real estate taxes, assessments or other charges levied against or imposed upon the
mortgaged premises, (f) the proceeds of any insurance policy covering any loss or otherwise relating
to the mortgaged premises whether or not such policy is required by the terms of this Mortgage to
the extent of all amounts which may be secured by this Mortgage at the date of receipt of any such
award or payment by Mortgagee, and of the reasonable counsel fees, costs and disbursements
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- incurred by Mortgagee in connection with the collection of such award or payment. Mortgagor
~“agrees-to execute and deliver, from time to time, such further instruments as may be requested by

o thgagee to conﬁrm such asmgm:nent to Mortgagee of any such award or payment.

e TOGBTHER with all of Mortgagor’s rights, title and interest in, to and under all

“present and future land contracts, sales agreements and/or option agreements relating to the

| -'mﬁrtgagcd premises or any portion thereof and Mortgagor’s rights under all construction contracts
-and al] plans and specifications relating to the mortgaged premuses.

TOGETHER with all of Mortgagor’s rights, title and interest in, to and under all

- -'_Zpresent and future permits, licenses, authorizations, franchises, liquor licenses, management

‘agreements, all books and records, general intangibles, accounts and contract rights used or intended
to be used in connectign with the ownership or operation of the mortgaged premises or any portion

| therecf and all names, trade names, trademarks, logos and material used to advertise the mortgaged
| 'P_I'_BHHSES

o The security interest created herein covers all property of the same character as that

L "'“?-mvered by this Mortgage, as stated hereinabove, which Mortgagor may hereafter acquire at any time

- until the tenmination of the security interest created herein, together with all parts, fittings,
- ACCESSOrIcs, eqmpment renewals and replacements of all or any part thereof and other goods of the
‘same class, whether now owned or hereafter acquired by Mortgagor.

-_ The mortgaged premises are not now and have never been the homestead of
Mortgagor, as the homestead is defined by the applicable provisions of the Code of Alabama.

TO HAVE AND TO HOLD the mortgaged premises, and each and every part thereof,
unto Mortgagee, its successors and assigns, FOREVER; provided, however, that should Mortgagor
faithfully and fully perform all obligations under this Mortgage and under all other documents
evidencing or otherwise related to the Mortgage Indebtedness, then this Mortgage shall become null
and void; otherwise, it is to remain in full force and effect. Mortgagor hereby binds itself and 1ts
successors and assigns not to sell, alienate or encumber the same to the prejudice of these presents.
Any reference herein to the “mortgaged premises” shall, unless the context shall require otherwise,
be deemed to include and apply to the Ground Lease, the above described land and said buildings,
1mprovements equipment, rents, issues, profits, leases, easements, tenements, hereditaments and
appurtenances and all other rights, privileges and interests thereinabove or hereinafter described.

SUBJECT only to those matters set forth in Exhibit “B”, if any (the “Permitted Exceptions to Title”).

- AND, Mortgagor does hereby covenant, represent and warrant as follows:
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I 1. Payment of Morigage Indebtedness; Performance of Agreements. Mortgagor
- --shall pay, or cause to be paid, the principal of and interest on the Mortgage Indebtedness according
A0 the terms thmoﬁandmﬂ keep and perform all the covenants, promises and agreements in (a) the
- LoanCommitment, the Notes or any other promissory note or notes at any time hereafter issued to
- evidence the Mortgage Indebtedness, (b) this Mortgage, and (c) the other Loan Documents, all in
*the manner herein or therein set forth. |

- 2. Covenants of Title. Mortgagor has a good and marketable leasehold mterest
in the entire mortgaged premises in fee simple and with pood right and full power to sell, mortgage
and convey the same; the mortgaged premises are free and clear of easements, restrictions, liens,

~ leases and encumbrances, except for the Permitted Exceptions to Title; and Mortgagor will warrant

“and defend the mortgaged premises against all lawful claims and demands whatsoever and the lien

created hereby is and will be kept as a first lien upon the mortgaged premises and every part thereof

subject only to the Permitted Exceptions to Title. Mortgagee shall have the right, at its option and

" at such time or times as it, in its sole discretion, shall deem necessary to take whatever action it may

~ deem necessary to defend or uphold the lien.of this Mortgage or otherwise enforce any of the rights

ef Mortgagee hereunder or any obligation secured hereby, including without limitation, the nght to
. institute appropriate legal proceedings for such purposes.

| ° 3. Payment of Taxes, Assessments and es. Mortgagor shall pay or cause
10 be paid when due, and before any interest, collection fees or penalties shall accrue, all real estate
taxes, special assessments, rental payments due under the Ground Lease, water and sewer charges
" or other governmental charges and impositions levied or assessed with respect to the mortgaged
premises or any part thereof. Should Mortgagor fail to pay such taxes, special assessments, water
and sewer charges or other governmental charges or impositions, Mortgagee may, at its option, pay
the same for the account of Mortgagor.

4. Reserves for Taxes. Upon and after the occurrence of any default under the

Loan Documents, Mortgagor shall pay to Mortgagee, monthly, and in addition to any payment of
principal and interest on the Note, installments of the taxes and assessments levied or to be levied
upon the mortgaged premises, said installments to be substantially equal and to be in such amount
as will assure to Mortgagee that not less than thirty (30) days before the time when such taxes would
become due and payable Mortgagor will have paid to Mortgagee a sufficient amount to pay the same
in full. In the event that sufficient funds have not been deposited as aforesaid to cover the amount
of such taxes, assessments and other charges and encumbrances at least thirty (30) days prior to the
time when the same become due and payable, Mortgagor shall forthwith upon request by Mortgagee
pay such balance to Mortgagee. Said amounts paid to Mortgagee hereunder need not be segregated
nor kept in a separate fund, and no interest shall be payable thereon. Said amounts shall be held by
Mortgagee as additional security for the Mortgage Indebtedness and be applied to the payment of
said taxes and assessments when the same become due and payable. Nothing herein contained shall
in any manner limit the obligations of Mortgagor to pay taxes as above provided. Upon acceleration
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of the Mortgage Indebtedness, Mortgagee may, at its option, but without any obligation on its part
~ soto dﬂ apply said amounts upon said taxes and assessments or toward the payment of the Mortgage

- Iﬂﬁﬁ tedness or any partlon thereof, whether or not then due or payable. Mortgagee may make
- payments from any of such monies on deposit with Mortgagee for taxes, assessments, other charges

Gr rances on or with respect to the mortgaged premises notwithstanding that subsequent
fawners &f the mortgaged premises may benefit thereby.

Upon an asmgmnent of this Mortgage, Mortgagee shall have the right to pay over the
balanca of such deposits in its possession to the assignee and Mortgagee shall thereupon be released
| -from all liability with respect to such deposits and Mortgagor or owner of the mortgaged premises

= :shall look solely to the assignee or transferee in reference thereto to the extent that the assignee or

transferee has assumed the obligation therefor. This provision shall apply to every transfer of such

deposits to a new assignee. Upon full payment and satisfaction of the Mortgage Indebtedness or at

any prior time upon the election of Mortgagee, the balance of the deposits in its possession shall be

paid over to the record owner of the mortgaged premises and no other party shall have any right or

claim thereto in any event. Mortgagor agrees, at Mortgagee’sTequest, to make the aforesaid deposits
| mth such servicer or financial institution as Mortgagee shall from time to time designate.

| In the event payment by Mortgagor of any tax referred to in this Mortgage would

---result in the payment of interest in excess of the rate permitted by law, then Mortgagor shall have
o obligation to pay the portion of such tax which would result in the payment of such excess;
provided, however, in such event, at any time after the enactment of a law providing for such tax,
‘Mortgagee, at its option, may declare the entire principal balance of the indebtedness secured hereby,
together with all interest thereon, to be due and payable immediately, without notice.

5. Payment of Other Obligations. Mortgagor shall also pay or cause to be paid
any and all other obligations, liabilities or debts which may become liens, security interests, or

encumbrances upon or charges against the mortgaged premises for any repairs or improvements that
are now completed or are in progress or which may hereafter be made thereon, or for any other
goods, services, or utilities furnished to the mortgaged premises, and shall not permit any lien,
security interest, encumbrance or charge of any kind secunng the repayment of borrowed or
guaranteed funds (including the deferred purchase price for any property) to accrue and remain
outstanding against the mortgaged premises or any part thereof, or any improvements thereon, except
as expressly consented to in writing by Mortgagee, provided, however, that Mortgagor may contest
in good faith, by appropriate proceedings, diligently pursued, any asserted obligation, liability or
debt which may give rise to a lien for services or materials provided for the repair or improvement
of the mortgaged premises on the condition that Mortgagor shall promptly cause such lien to be
removed or bonded with adequate surety acceptable to Mortgagee.

6. Maintenance and Repair; Alterations; Inspection. Mortgagor will keep, or

cause to be kept, the mortgaged premises and all of the improvements thereon in good order and
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- .
repair, and Mortgagor expressly agrees that it will not do or permit waste on the mortgaged premises
“ nor do-any other act wher by the mortgaged premises will become less valuable or the lien hereof
- .reay]  impaired: Should Mortgagor fail to effect the necessary repairs, Mortgagee may at its option
- make such repairs for the account of Mortgagor. Mortgagor shall make no alterations, additions or
o }mpm#ﬁmmts of any type whatever to the mortgaged premises, regardless of whether such
“alterations, additions or improvements would increase the value of the mortgaged premises, nor
permit anyone to-do so, without Mortgagee’s prior written consent. Mortgagor will comply
“promptly with all laws, ordinances, regulations and orders of all public authorities having
jurisdiction over the mortgaged premises relating to the use, occupancy and maintenance thereotf,
~ and shall upon request promptly submit to Mortgagee evidence of such compliance. Nothing herein
- ghall be deemed to prohibit Mortgagor from contesting the enforceability or applicability of any law,
ordinance, regulation or order; provided, however, that Mortgagee, in its sole discretion, may require
that Mortgagor comply with any such law. ordinance, regulation or order during the pendency of any
“such contest and all appeals therefrom. Mortgagee, and any person authorized by Mortgagee, shall

~ have the right to enter upon and inspect the mortgaged premises at all reasonable times.

7. Insurance.

_ (2) Mortgagor shall keep or cause to be kept the buildings and other improvements
~on the mortgaged premises, or which may hereafter be erected thereon, constantly insured for the
benefit of Mortgagee, until the Mortgage Indebtedness and all interest thereon and all of the amounts
due hereunder are fully paid, against fire and such other hazards and nsks customarily covered by
“the standard form of extended coverage endorsement available in the State where the mortgaged
premises are located, including risks of vandalism and malicious mischief, and shall further provide
flood insurance (if the mortgaged premises are situated in an area which is considered a flood nisk
area by the U.S. Department of Housing and Urban Development or as otherwise required by the
Flood Disaster Protection Act of 1973 and regulations issued thereunder), business or rent loss
:nsurance for a minimum of twelve (12) months, war risk insurance (1f available) and such other
appropriate insurance as Mortgagee may require from time to time, all in such amounts and in such
forms and with such companies as may be satisfactory to Mortgagee, and shall deliver to Mortgagee
at its principal office aforesaid or at such other place as may be designated by the holder hereof the
insurance policies with premiums fully paid and with standard mortgagee clauses or such other
mortgagee clauses as may be satisfactory to Mortgagee attached, and renewals thereof shall likewise
 be delivered to Mortgagee at least thirty (30) days before the expiration of any existing policies.

(b) All such policies shall include standard loss payable clauses in favor of
Mortgagee and shall provide that the same may not be canceled, terminated or modified without
- giving Mortgagee at least thirty (30) days prior written notice of such cancellation, termination or
‘modification.
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L ~ (c) Should Mortgagor fail to insure or fail to pay the premiums on any such insurance
o +or fail to deliver the policies or renewals thereof as provided above, Mortgagee at its option may
- “have such insurance written or renewed and pay the premiums thereon for the account of Mortgagor.

Do {d) Intheevent of loss or damage, the proceeds of said insurance shall be paid to
- ‘Mortgagee alone. No such loss or damage shall itself reduce the Mortgage Indebtedness. Mortgagee
'is authorized to adjust and compromise such loss without the consent of Mortgagor, to collect,
receive and receipt for such proceeds in the name of Mortgagee and Mortgagor and to endorse
Mortgagor’s name upon any check in payment thereof. Such proceeds shall be applied first toward
reimbursement of all reasonable costs and expenses of Mortgagee in collecting said proceeds and
‘then toward payment of the Mortgage Indebtedness or any portion thereof, whether or not then due
or payable, and the balance, if any, shall be pad to Mortgagor. No such application of proceeds by
Mortgagee toward payment of the Mortgage Indebtedness shall reduce the amount of the nstaliment
~ payments required to be made on the Note in accordance with its terms. In the event that Mortgagor
~ is entitled to receive the proceeds of any insurance policy which covers damage or destruction to the
 mortgaged premises and which Mortgagor 1s not required to carry pursuant to this Mortgage,
- Mortgagor shall cause such proceeds to be paid directly to Mortgagee to be applied in accordance
_“with the terms of this Paragraph 7. In furtherance of the foregoing, Mortgagor hereby grants
" Mortgagee a lien on and security interest in the proceeds of any such insurance policy.

T (c) In the event of a foreclosure of this Mortgage, the purchaser of the mortgaged

' premises shall succeed to all of the rights of Mortgagor under said insurance policies payable to
Mortgagee, including any right to uncarned premiums and the right to receive the proceeds of any
~ insurance payable by reason of any loss theretofore or thereafter occurring.

6] Notwithstanding anything to the contrary contained in this Section 7, if (1) the
casualty occurs more than five (5) years prior to the Due Date (as defined in the Note);
(ii) immediately prior to the loss or damage Mortgagor was not in default under this Mortgage or the
other Loan Documents; (iii) Mortgagee determines, in its discretion, that it is likely that all such
restoration and repair work relating to such loss or damage will be completed within one (1) year
from the date on which such insurance proceeds are released; and (iv) each tenant affected by the
loss or damage unconditionaily confirms in writing to Mortgagor and Mortgagee that if the loss or
damage is repaired and restored its lease will remain in effect, Mortgagee, after first applying such

' insurance proceeds to the payment of all reasonable expenses incurred by Mortgagee in obtaining
such proceeds, agrees upon Mortgagor’s request, to make the balance of the insurance proceeds
available for restoration and repair of the loss or damage upon the following terms and conditions:

| (1)  The restoration or repair work shall be done pursuant to plans and
specifications approved by Mortgagee, and Mortgagor shall cause to be prepared and
presented to Mortgagee a certified construction statement, acceptable to Mortgagee, showing

the total cost of the restoration or repair; to the extent such cost exceeds the available

7
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~insurance proceeds, Mortgagor shall pay the amount of such excess cost, in cash, to
- . Morigagee, before any disbursement is made by Mortgagee pursuant hereto, to be held and
T '-_dztshursad by Mortgagee pursuant hereto (which insurance proceeds and such funds paid to
L Mord geearﬂheremaﬂer called the “Funds”);

A '(2)'.  The Funds shall be made available to Mortgagor as the restoration and repair
o _'f_wnrk progresses pursuant to certificates of an architect acceptable to Mortgagee, which
certificates shall be in form and substance acceptable to Mortgagee; the funds paid by
- Mortgagor to Mortgagee to pay all excess costs shall be disbursed prior to disbursement of

- any insurance proceeds;

o (3) There shall be delivered to Mortgagee, with such certificates, sworm
statements and lien waivers in an amount at least equal to the amount of Funds to be paid out

" to Mortgagor pursuant to each architect’s certificate and dated as of the date of the
disbursement to which they relate;

| (4)  There shall be delivered to Mortgagee such other evidence as Mortgagee may
reasonably request, from time to time, during the restoration and repair, as to the progress
of the work, compliance with the approved plans and specifications, the cost of restoration
and repair and the total amount needed to complete the restoration and repair;

(5) There shall be delivered to Mortgagee such other evidence as Mortgagee may
reasonably request, from time to time, showing that there are no liens against the mortgaged
- prennses arising in connection with the restoration and repair, that value has been added to
the mortgaged premises in connection with such restoration and repair in an amount at least
equal to the total amount of Funds then disbursed to Mortgagor hereunder, and that this
Mortgage is then still a valid first lien on all the mortgaged premises;

(6)  If such Funds are at any time reasonably determined by Mortgagee not to be
adequate for completion of the restoration and repair, Mortgagor shall immediately pay any
deficiency to Mortgagee to be held and disbursed as Funds and prior to any other funds then
held by Mortgagee for disbursement pursuant hereto, |

(7) Inthe event Mortgagor at any time shall fail to promptly and fully perform
the conditions and covenants set out in subsections (1) through (6) above, or 1n the event
during the restoration or repair an Event of Default occurs hereunder, Mortgagee may, at its
option, immediately cease making any further payments to Mortgagor for such restoration
and repair, and may further, at its option, apply the Funds then in its possession either to the
reduction of the indebtedness hereby secured or to the restoration and repair of the
mortgaged premises in the manner above provided and notwithstanding any such default or
defaults, without affecting the lien of this Mortgage and the obligations hereunder. Funds

8
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. may be disbursed by Mortgagee to Mortgagor or to the persons entitled to receive payment
- thereof from Mortgagor, and such disbursement in either case may be made directly or
Lo throughath]rd party escrow agent, such as, but not limited to, a title insurance company, or
. ‘its agent, all as Mortgagee may determine in its sole discretion. Any excess Funds, at
L ~Mortgagee’s option, may be applied to the reduction of the Mortgage Indebtedness i the
- 'manner above stated or released to Mortgagor.

- | (g) Mortgagor shall also, at Mortgagee’s request and at Mortgagor’s sole expense,
maintain public liability and property damage insurance in such amounts as Mortgagee shall require,
cause Mortgagee to be added as an additional named insured under the applicable policies, and
deliver satisfactory evidence of that insurance to Mortgagee.

(h)  Should Mortgagor fail to insure or fail to pay the premiums on any such
insurance or fail to deliver the policies or renewals thereof as provided above (in a form and content
 satisfactory to Mortgagee), Mortgagee at its option may have such insurance written or renewed and
pay the premiums thereon for the account of Mortgagor.

RS 8. Eminent Domain. Notwithstanding any taking under the power of eminent
" domain, alteration of the grade of any street, or other injury to or decrease in value of the mortgaged
premises by any public or quasi-public authority or corporation, Mortgagor shall continue to pay the
Mortgage Indebtedness in accordance with the terms of the Note or of any promissory note or notes
then evidencing the same, or the Loan Documents, as the case may be, and any reduction in the
-~ principal sum resulting from the application by Mortgagee of such award or payment as hereinafter
set forth shall be deemed to take effect only upon the receipt by Mortgagee of such award.
Mortgagor hereby assigns the entire proceeds of any award or payment to payable to Mortgagor
Mortgagee. Such proceeds shall be applied first toward reimbursement of all costs and expenses of
Mortgagee in collecting said proceeds and then toward payment of the last maturing installments of
principal and interest due or to become due under the Note and then toward the Mortgage
Indebtedness or any portion thereof, whether or not then due or payable, and the balance, if any, shall
be paid to Mortgagor. No such application of proceeds by Mortgagee toward payment of the
Mortgage Indebtedness shall reduce the amount of the instaliment payments required to be made on
the Note in accordance with its terms. Mortgagee is hereby empowered in the name of Mortgagor
to receive, and give acquittance for, any such award or payment, whether it is joint or several,
provided, however, that Mortgagee shall not be held responsible for failure to collect any such award
or payment, regardless of the cause of such failure.

9.  Reimbursement of Advances by Mortgagee. Mortgagor shall pay to
‘Mortgagee, upon demand, all reasonable sums expended by Mortgagee (a) to pay taxes, assessments,
rental payment under the Ground Lease, water and sewer charges and other governmental charges
and impositions and insurance premiums, with respect to the mortgaged premises, or (b) to
maintain, repair or improve the mortgaged premises, whether expended by Mortgagee or any

9
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- receiver appointed at the request of Mortgagee, unless such sums shall be paid out of the rents,
o Waﬁdpmﬁts from the mortgaged premises, or (c) to defend the lien of this Mortgage as a first
- - lien ag ainst the moitgaged premises subject only to the Permitted Exceptions to Title, or (d) to

- discharge any lien or encumbrance affecting the mortgaged premises which shall be superior to the
- - }ien of this Mortgage and as to which this Mortgage is not expressly subject and subordinate, or ()
 tgcure

> any default of Mortgagor under any lease or other agreement covering the mortgaged
" premises, or (f) to cure any default of Mortgagor hereunder or under any of the other Loan
Dacumeuts, or (g) for or in connection with any other reasonable action taken by Mortgagee to
‘preserve the security of this Mortgage or any other security for the Mortgage Indebtedness or to
 protect any of Mortgagee’s rights hereunder. All such expenditures as shall reasonably be made by
Mortgagee hereunder or pursuant to any other provision of this Mortgage or the other Loan
Documents, including any reasonable attorneys’ fees mcurred by Mortgagee in connection with the
foregoing, shall be sequred by this Mortgage and shall be payable upon demand and shall bear
interest at the default rate set forth in the Note or in any other promissory note or notes now or
hereafter evidencing the Mortgage Indebtedness or any portion thereof, including penaity interest,

CUTE 10.  Changein Taxes. Inthe event any tax shall be due or become due and payable
" to the United States of America, the state where the mortgaged premises are located or any political
subdivision théreof with respect to the execution and delivery or recordation of this Mortgage or any
“note or other instrument or agreement evidencing or securing repayment of the Mortgage
Indebtedness or the interest of Mortgagee in the mortgaged premises, then either (a) Mortgagor may
at least thirty (30) days prior to the effective date of such tax agree to pay such tax at the time and
in the manner required by applicable law and Mortgagor shall hold Mortgagee harmless and shall
indemnify Mortgagee against any liability of any nature whatsoever as a result of the imposition of
any such tax or (b) the Mortgage Indebtedness shall without notice or demand, become due and
payable fifteen (15) days prior to such effective date. In the event that Mortgagor fails to pay the
Mortgage Indebtedness prior to the effective date of such tax and as a consequence of such failure
such tax is imposed against Mortgagee, Mortgagor shall pay the tax and hold Mortgagee harmless
and shall indemnify Mortgagee against any liability of any nature whatsoever as a result of the
~ imposition of such tax. - |

~ In the event of the passage after the date of this Mortgage of any law in the state
‘where the mortgaged premises are located deducting from the value of real property for purposes of
taxation any lien thereon, or changing in any way the laws now in force for the taxation of mortgages
or debts secured thereby (including the interest thereon) for state or local purposes, or changing the

manner of collection of any such taxes, and imposing a tax, either directly or indirectly, on this
~ Mortgage or the Note, the holder of this Mortgage shall have the right to declare the entire unpaid
amount of the Mortgage Indebtedness, together with accrued and unpaid interest thereon, to be due
and payable on a date to be specified by not less than thirty (30) days’ written notice to Mortgagor,
provided, however, that such election shall not be effective if Mortgagor is permitted by law to pay

10
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~ the whole of such tax in addltmn to all other payments required hereunder and if Mortgagor, prior
o to: such specified date, makes payment of such tax then due and agrees to pay any such tax when

A _f_,i_'j fer lsvnad or assessed against the mortgaged premises, this Mortgage or the Note.

LR S 5 D Ev;_gts of Default. The occurrence of any of the following events shall
- _'_? smsmute a default under this Mortgage and under the other Loan Documents and afier the passage

- ef any. @phcable: cure or grace period set forth in this Section (or immediately upon the occurrence

-ﬂf any of the following events if no cure or grace period is set forth in this Section) shall constitute
an Evmt of Default under this Mortgage and under the other Loan Documents (“Event of Default™):

A. Default in any payment of principal or interest on the Note when due; or

B.  Default in any additional payments as and at the time required under this
| Mortgags or any of the L.oan Documents; or

. C. Default in the observance or performance of any other agreement of
'.;_'-}.;;Msrtgagar herein set forth or set forth in any of the other Loan Documents and the continuation

" “‘thereof for thirty (30) days after notice from Mortgagee; provided, however, in no event shall

*.Mﬂrtgsgor be entitled to notice or any opportuntty to cure its or their failure to promptly and
__falthfully obsérve and perform any of the terms and conditions contained in Sections 3, 4,5,7,17
and/or 18 of this Mortgage; or

o D. Any representation or warranty made by Mortgagor and/or the Individual (as
defined in the Note) herein or set forth in any of the other Loan Documents proves untru¢ at the time
made or as of the date hereof in any respect; or

E..  Failure by Mortgagor and/or the Individual to comply with all of the terms,
covenants and provisions of any and all leases or other agreements, documents or restrictions that
now encumber, affect or pertain to the mortgaged premises or any portion thereof; or

" F. Any of the information or other materials furnished by or on behalf of
Mortgagor sndfsr the Individual to Mortgagee in connection with the making of the loan(s) secured
hereby shall prove false in any respect as of the date given or as of the date hereof; or

G. Mortgagor and/or the Individual shall generally not pay its debts as they
become due or shall admit in writing its inability to pay its debts generally, or shall make an
assignment for the benefit of creditors or consent to the appomtment of a trustee or receiver for itself
or for the greater part of its properties; or a trustee or receiver is appointed for Mortgagor and/or the
Individual or for the greater part of any of its properties without its consent and is not discharged
within sixty (60) days; or bankruptcy, reorganization or liquidation proceedings under bankruptecy
or similar laws are instituted by or against Mortgagor and/or the Individual are consented to by 1t or

11
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. remain undismissed for sixty (60) days, or a receiver, conservator, liquidating agent or committee
. or govermnmental authority shall be appointed for or take possession or charge of Mortgagor and/or

- the Individual or its business or assets, or the rights, privileges and franchises of Mortgagor and/or

- thend ividual shall be declared forfeited by any governmental authority; or

coiaston o He o A judgment or order for the payment of money shall be rendered against
" Mortgagor and/or the Individual and either (1) enforcement proceedings shall have been commenced
" by any creditor upon such judgment or order and such judgment or order shall have remained
unsatisfied and such proceedings shall have remained unstayed for a period of twenty (20)
| -{fz_c_anméi:trtivc’ days, or (ii) for a period of twenty (20) consecutive days, such judgment shall have

- remained unsatisfied and a stay of enforcement of such yudgment or order, by reason of pending
- appeal or otherwise, shall not have been in effect; or '

N | I Institution of foreclosure or other proceedings to enforce any security interest,
- lien or encumbrance of any kind upon any of the collateral securing any part of the Mortgage
. Indebtedness; or :

O ) -
) _:L._._ﬁ__ -

L J. Any provision of this Mortgage or the other Loan Documents shall at any time
 for any reason cease to be valid and binding on Mortgagor and/or the Individual or shall be declared

~ null and void, 6r the validity or enforceability thereof against Mortgagor and/or the Individual shall
"~ be contested by Mortgagor and/or the Individual; or Mortgagor and/or the Individual shall deny that
it has any further hability or obligation under this Mortgage or the other [Loan Documents; or

| K. Termination of Mortgagor'’s existence under state law, unless reconstituted
- according to afl applicable laws; or

L. The failure of Mortgagor or any agent of Mortgagor to comply promptly with
any applicable legal requirements of the State of Alabama (or any other governmental entity, agency
or instrumentality) relating to the use or condition of the mortgaged premises, or to kecp in full force
and effect all licenses or certificates required to operate the improvements located on the mortgaged
premises; or -

- M. Ifanylease (including without limitation Mortgagor’s interest in the Ground
" Lease) for all or part of the mortgaged premises and/or any guaranty of any lease for all or part of
the mortgaged premises is assigned, terminated or canceled for any reason or is amended in any
respect without the prior written consent of Mortgagee; or

. 0. ' Mottgagor shall fail to comply with any of its obligations under the Ground
Lease. | |

12
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PR 12. RemediEs Upon Defaunlt. Immediately upon the occurrence of any Event of
- Default, Mortgagee shall have the option, in addition to and not in heu of or substitution for all other

remedies provided in this Mortgage, provided in any other Loan Document, or provided

byiaw,andls héfeb}'-_authorjzed and empowered by Mortgagor, to do any or all of the following:

T (a)  Declaretheentire unpaid amount of the Mortgage Indebtedness, together with
| accmedand unpaid interest thereon, and any and all charges payable by Mortgagor to Mortgagee
- pursuant to any of the Loan Documents, immediately due and payable and, at Mortgagee’s option,
(i) to bring suit therefor, or (ii) to bring suit for any delinquent payment of or upon the Mortgage
Indebtedness, (iii) to take any and all steps and institute any and all other proceedings that Mortgagee
deems necessary to enforce payment of the Mortgage Indebtedness and performance of other
obligations secured hereunder and to protect its rights under this Mortgage. ‘

N (b)  Commence foreclosure proceedings against the mortgaged premises through
judicial proceedings or by power of sale, at the option of Mortgagee, pursuant to the statutes in such
“gase made and provided, and to sell the mortgaged premises or to cause the same to be sold at public
. -gale, and to convey the same to the purchaser, in accordance with said statutes 1n a single parcel or
. in several parcels at the option of Mortgagee, and Mortgagee shall be authorized, at its option,
~ whether or not possession of the mortgaged premises is taken, after giving notice by publication once
a week for three consecutive weeks of the time, place and terms of each such sale by publication 1n

e - some newspaper published in the county wherein the mortgaged premises {or such part of parts

‘thereof as Mortgagee may from time to time elect to sell) in front of such county’s courthouse door,
at public outcry, to the highest bidder for cash. Mortgagee, its successors and assigns, may bid at
‘any sale or sales held under the terms of this Mortgage and may purchase the mortgaged premises,
or any part thereof, if the highest bidder therefor. The purchaser at any such sale or sales shall be
under no obligation to see to the proper application of the purchase money. At any foreclosure sale,
any part or all of the mortgaged premuises, real, personal or mixed, may be offered for sale in parcels
or en masse for one total price, the proceeds of any such sale en masse to be accounted for in one
account without distinction between the items included therein or without assigning to them any
- proportion of any such proceeds, Mortgagor hereby waiving the application of any doctrine of
marshaling or like proceeding. In case Mortgagee, In the exercise of the power of sale herein given,
elects to sell the mortgaged premises in parts or parcels, sales thereof may be held from time to time,
and the power of sale granted herein shall not be fully exercised until all of the mortgaged premises
‘not previously sold shall have been sold or all the Mortgage Indebtedness shall have been paid 1n
full.

(c) ~ Obtain a receiver 10 manage the mortgaged premises and collect the rents,
- profits and income therefrom, after notice and opportunity to be heard, as provided by statute.

(d In the event of any sale of the mortgaged premises by foreclosure, through
judicial proceedings, by power of sale, or otherwise, apply the proceeds of any such sale in the

13
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~ following order to: (1) all expenses incurred for the collection of the Mortgage Indebtedness and the
. foreclosure of this Mortgage, including attorneys’ fees, or such attorneys’ fees as are permitted by

. Jaw; (i} all sums expended or incurred by Mortgagee directly or indirectly in carrying out the terms,

) wxr _;;-'md-.agre:mmts,of the Note or Notes evidencing the Mortgage Indebtedness, of this
" -.Mortgage and of the Loan Documents, together with interest thereon as therein provided; (iii) all

““accrued and unpaid interest upon the Mortgage Indebtedness; (iv) the unpaid principal amount of

" ‘the Mortgage Indebtedness; and (v) the surplus, if any there be, unless a court of competent
jurisdiction decrees otherwise, to Mortgagor.

B No failure or delay on the part of Mortgagee in exercising any right, power, or remedy
*hereunder or under the other Loan Documents shall operate as a waiver thereof. No single or partial
exercise by Mortgagee of any right or remedy shall preclude other or further exercise thereof or the
exercise of any other right or remedy. All of the rights and remedies of Mortgagee shall be deemed
to be cumulative.

T 13.  Successors in Ownership. In the event ownership of the mortgaged premises

- or any part thereof becomes vested In 2 person or persons other than Mortgagor without the prior

| wnttern approval of Mortgagee, Mortgagee may (but shall not be obligated to) deal with such

SUCCESSOT OF successors in interest with reference to this Mortgage and the other Loan Documents

-in the same manner as with Mortgagor, without in any manner discharging or otherwise affecting
-~ Mortgagor’s liability hereunder or upon the Mortgage Indebtedness.

- 14,  Warranties Respecting Personal Property. Mortgagor warrants that as of the
date hereof Mortgagor does not own any equipment nor other personal property described located

on the mortgaged premises. At any time Mortgagor shall own any equipment and/or other personal
property described in this Mortgage, Mortgagor may from time to time substitute personal property
covered hereby, provided that the personal property so substituted shall be (i) of at least equivalent
value to that replaced as determined by Mortgagee in its reasonable judgment and (11) free and clear
of any liens or security interests, except as expressly permitted under the Loan Documents.
Mortgagor shall give ten (10) days prior written notice to Mortgagee of any proposed substitution.

15. - Security Interest. As to all equipment and other personal property covered

" hereby, Mortgagor does hereby grant a continuing security interest therein to Mortgagee pursuant
to the Uniform Commercial Code. Mortgagor agrees, upon request of Mortgagee, to furnish an
inventory of personal property owned by Mortgagor and subject to this Mortgage and, upon request
by Mortgagee, to execute any supplements to this Mortgage, any scparate security agreement and
any financing statements to include specifically said inventory of personal property. Upon the
occurrence of a default under any of the Loan Documents, Mortgagee shall have all of the rights and
remedies therein provided or otherwise provided by law or by this Mortgage, including but not
limited to the right to require Mortgagor to assemble such personal property and make it available
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to Mortgagee at a place to be designated by Mortgagee which is reasonably convenient to both

o partms, the right to take possession of such personal property with or without demand and with or

e mthoutpmﬁcss of law and the right to sell and dispose of the same and distribute the proceeds
~according to law. The parties hereto agree that any requirement of reasonable notice shall be met

. tf Magee sends such notice to Mortgagor at least ten (10) days prior to the date of sale,

a di&pﬂs;ttan or other event giving rise to the required notice, and that the proceeds of any disposition

- of any such personal property may be applied by Mortgagee first to the reasonable expenses in
connection therewith, including reasonable attorneys’ fees and legal expenses incurred, and then to
payment of the Mortgage Indebtedness.

o Further, Mortgagor hereby assigns to Mortgagee, as further security for the
| indebtedness mortgaged hereby, Mortgagor’s interest 1n all agreements, contracts (including
contracts for any lease or sale of the mortgaged premises or any portion thereof), licenses and
* permits affecting the mortgaged premises. Such assignment shall not be construed as a consent by
~ Mortgagee to any agreement, contract, license, of permit so assigned, or to impose upon Mortgagee
any obligations with respect thereto. Mortgagor shall not cancel or amend any of the agreements,
*..confracts, licenses and permits hereby assigned (nor permit any of the same to terminate 1f they are

. -necessary or desirable for the operation of the mortgaged premises) without first obtaining, on each

accasion, the written approval of Mortgagee. This Section shall not be applicable to any agreement,
contract, license or permit that terminates if it is assigned without the consent of any party thereto

' (other than Mortgagor) or issuer thereof, unless such consent has been obtained or this assignment

is ratified by such party or issuer; nor shall this Section be construed as a present assignment of any
contract, license or permit that Mortgagor is required by law to hold in order to operate the
mortgaged premises for the purposes intended.

16.  Assignment of Leases and Rents: 1 ease Provisions. A. As of the date of this

Mortgage, Mortgagor hereby transters, assign, and sets over to Mortgagee all its right, title and
interest in and to all written and oral leases, whether now in existence or which may hereafter come
into existence during the term of this Mortgage, or any extension thereof, covering the mortgaged
premises, or any part thereof (but without an assumption by Mortgagee of liabilities of Mortgagor
under any such leases by virtue of this assignment), and Mortgagor hereby transfers, assigns, and
sets over to Mortgagee the rents, issues and profits of the mortgaged premises and all payments to
become due under o1l such leases. It is intended by Mortgagor and Mortgagee that this assignment
" constitutes an immediate, absolute, unconditional and presently effective assignment of any leases
and rents to Mortgagee as a source of payment of all sums due on the Note and not merely an
assignment for additional security. There shall be no merger of title between the fee to the
mortgaged premises and any leasehold interest therein if any tenant of all or any portion of the
mortgaged premises shall acquire all or any portion of the mortgaged premises and such lease(s)

“shall not be terminated by merger and shall remain in full force and effect. All amounts due under
the leases covering all or any portion of the mortgaged premises shall be paid directly by all tenants
“to Mortgagee at its address first above written, or as Mortgagee may otherwise direct in writing. All
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amounts collected or received by Mortgagee shall be applied as set forth in the Absolute Assignment

: __-of Rents and Leases being delivered by Mortgagor to Mortgagee contemporaneously herewith. It
a8 Y acknowledged and agreed that this assignment of rents and leases shall be perfected upon
__ ation of this Mortgage and without the necessity of any further action on the part of Mortgagor

- e Be All future leases shall be approved by Mortgagee as to form and terms.
B Martgagor covenants and agrees that all future leases affecting the mortgaged premises shall contain
- the following provisions:

(1) Tenant agrees not to look to Mortgagee as Mortgagee, mortgagee IN POSSEssiIon,
| or successor in title to the mortgaged premises, for accountability for any security deposit
- required by the landlord hereunder as security for the tenant’s performance of this lease.

(2) Tenant agrees not to handle, store, or dispose of any hazardous or toxic waste or
“substance upon the mortgaged premises which are prohibited by any federal, state or local
statute, ordinance or regulation. Tenant hereby covenants to indemnify and hold landlord,
its successors and assigns, harmless from any loss, damage, claims, costs, liability or cleanup
costs ansmg out of tenant’s use, handling, storage or disposal of any such hazardous or toxic

| wastes constituents or substances on the mortgaged premises.

(3) If Mortgagee or any other person acquires title to the mortgaged premlses
pursuant to the exercise of any remedy provided for in the Mortgage, Tenant covenants and
agrees to attorn to Mortgagee or such person as its new landlord, and the lease shall continue
in full‘force and effect as a direct lease between Tenant and Mortgagee or such other person
upon all the terms, covenants, conditions and agreements set forth in the lease. However,
in no event shall Mortgagee or such person be (A) bound by any payment of rent or
additional rent made by the Tenant to the Landlord for more than one (1) month in advance;
or (B) bound by any amendment, modification and/or termination of the lease and/or
guaranty of the lease made without the written consent of Mortgagee; or (C) liable for any
act or omission of any prior landlord (including Landlord); or (D) liable for the return of any
security deposit (unless any such security deposit has actually been received by Mortgagee);
or (E) liable for any offsets, credits or other claims against rentals for any prior periods
and/or against any other party or landlord (inciuding Landlord). Tenant agrees to execute
all tenant estoppel certificates and attornment agreements as Mortgagee shall reasonably

require.

(4) At the option of Mortgagee, such lease may at any time during its continuation

be made superior or subordinate to the lien of any one or more mortgages affecting the
mortgaged premiises.
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Lo All leases hereafter made for a term in excess of three (3) years (including renewal
- “options).shall have received the prior approval of the Mortgagee and, at Mortgagee’s option, (1) the
. ‘Jessor’s.interest therein shall be assigned to Mortgagee as collateral security and/or (ii) said lease
- ghall be subordinated to the Mortgage. In addition, Mortgagor shall be required to obtan
- “Montgagee’s prior written approval of any lease, regardless of its term, for any proposed tenant who
" i a generator of, or who will maintain, Hazardous Materials (as defined in the Guaranty and
" ‘Indemnification Agreement) upon the mortgaged premises. It is hereby acknowledged and agreed
‘that this assignment of leases and rents shall be perfected upon recordation of this Mortgage and

: in_ritheut the necessity of any further action on the part of Mortgagor or Mortgagee.

S 17. No.Other Liens. Mortgagor will not mortgage Or pledge the mortgaged
- premises or any part thereof as security for any other loans obtained by Mortgagor or its affiliates
without the prior wriften consent of Mortgagee, which Mortgagee may withhold for any reason
- whatsoever or without reason. If any such mortgage or pledge 1s entered into without the prior
‘written consent of Mortgagee, such event shall constitute an Event of Default and among other

~ remedies the entire indebtedness secured hereby, may, at the option of Mortgagee, be declared
munadlately due and payable without notice. Neither Mortgagor nor the partners, mermbers,
_ ‘managers or shareholders of Mortgagor will mortgage or pledge their interest in Mortgagor or 1n the
~mortgaged premises or any part thereof as security for any other loans obtained by Mortgagor or the
- partners, mernbers, managers or shareholders of Mortgagor without the prior written consent of

- ‘Mortgagee, which Mortgagee may withhold for any reason whatsoever or without reason. If any
such mortgage or pledge is entered into without the prior written consent of Mortgagee, such event
~ shall constitute an Event of Default and among other remedies the entire indebtedness secured
hereby, may, at the option of Mortgagee, be declared immediately due and payable without notice.

W

i

Mortgagor also shall pay any and all other obligations, Liabilities or debts which may
become liens, security interests, or encumbrances upon or charges against the mortgaged premises
for any repairs or improvements that are now or may hereafter be made thereon, and shall not,
without Mortgagee’s prior written consent, permit any lien, security interest, encumbrance or charge
of any kind to accrue and remain outstanding against the mortgaged premises or any part thereof,
or any improvements thereon, irrespective of whether such hen, security interest, encumbrance or
charge is junior to the lien of this Mortgage. Notwithstanding the foregoing, if any personal property
by way of additions, replacements or substitutions is hereafter purchased and instailed, affixed or
- placed by Mortgagor on the mortgaged premises under a security agreement the lien or title of which
is superior to the lien created by this Mortgage, all the right, title and interest of Mortgagor in and
to any and all such personal property, together with the benefit of any deposits or payments made
thereon by Mortgagor, shall nevertheless be and are hereby assigned to Mortgagee and are covered

by the lien of this Mortgage.

'18.  Duec on Sale. In making the Loan, Mortgagee is relying upon the integrty, |
- expenence and general reputation of Mortgagor in operating the mortgaged premises for the intended
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- purposes. In reviewing Mortgagor’s application for the Loan, Mortgagee recognized that the value
o ﬁf its smunty is inextricably intertwined with the effectiveness of Mortgagor’s operation of the
o m& ed premises and accordingly gave consideration to Mortgagor’s experience, integrity and

" peneral reputation in the community before deciding if, and upon what terms, this Loan was t0 be
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. Therefore, if Mortgagor should convey its interest in the mortgaged premises or if any
partier, member, manager or shareholder of Mortgagor shall transfer or convey any of thelr interest
" in Mortgagor or the mortgaged premises, Mortgagee shall have the right in its sole option thereafter
to declare all sums secured hereby and then unpaid to be immediately due and payable, although the
| per_i'od-originally agreed upon by Mortgagor and Mortgagee for the payment thereof shall not then
“have expired, and thereupon to exercise all of its rights and remedies under this Mortgage. For
- purposes hereof, a “conveyance” of Mortgagor’s interest in the mortgaged premises or of any of the
constituent partner’s, member’s, manager’s or shareholder’s interest in Mortgagor or the mortgaged
premises shall include; without limitation (a) any voluntary or involuntary disposition of legal or
beneficial title to the mortgaged premises or any portion thereof by whatever means, (b) any
voluntary or involuntary disposition of legal or beneficial title to or control of Mortgagor, and
~ (c) any other arrangement by which the Mortgagor or any partner, member, manager or shareholder
-.of Mortgagor shall transfer or convey any of its or their interest in Mortgagor, divests itself of the
. degree of control it currently exercises or may exercise over the decisions affecting the ownership
“and operation of Mortgagor and/or the mortgaged premises. If legal or beneficial ownership of the
‘mortgaged premises or any part thereof becomes vested in a person or persons other than Mortgagor
~ (withor without Mortgagee’s consent), Mortgagee may, without notice to Mortgagor deal with such
“successor or successors in interest with reference to this Mortgage and the Note, without in any way
releasing, discharging, or otherwise affecting Mortgagor’s liability hereunder of thereunder. No sale
of the mortgaged premises, and no forbearance or extension by Mortgagee of the time for the
payment of thé Mortgage Indebtedness or the performance of the covenants and agreements hereby
secured, shall in any way whatever operate to release, discharge, modify, change or affect the hen
of this Mortgage or the liability of Mortgagor on the Mortgage Indebtedness or for the performance
hereof, either in whole or in part. Notwithstanding anything contained herein to the contrary, prior
to any Event of Default hereunder and so long as the mortgaged premises is and remains managed
by a property manager satisfactory to Mortgagee, the members of Mortgagor may transter
membership interests i Mortgagor among themselves, family members or family trusts for estate
planning purposes, so long as following any such transfer the Individual or entities owned and
controlled by the Individual continue to own and control a majority interest i Mortgagor.

19.  Severability. If any provision hereof is in conflict with any statute or rule of
applicable law or is otherwise unenforceable for any reason whatsoever, then such provision shall
" be deemed null and void to the extent of such conflict or unenforceability and shall be deemed
severable from but shall not invalidate any other provisions of this Mortgage.

20. Waiver. No waiver by Mortgagee of any right or remedy granted hereunder
or failure to insist on strict performance by Mortgagor hereunder shall affect or extend to or act as
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a._wai}rer of any other right or remedy of Mortgagec hereunder, nor affect the subsequent exercise
~of the same right or remedy by Mortgagee for any further or subsequent default by Mortgagor
_‘hereunder, and all such rights and remedies of Mortgagee hereunder are cumulative. Time is of the

T 21.  Marshalling. Mortgagor hereby waives, in the event of foreclosure of this
Mortgage or the enforcement by Mortgagee of any other rights and remedies hereunder, any right
otherwise available in respect to marshalling of assets which secure the Mortgage Indebtedness or
to require Mortgagee to pursue its remedies against any other such assets. Further, Mortgagor agrees
that neither Mortgagor nor anyone claiming through or under Mortgagor shall or will set up, claim
" or seek an advantage of any exemption (including homestead exemptions), stay, extension Of
redemption laws now or hereafier in force, in order to prevent or hinder the enforcement of
foreclosure of this Mortgage, or the absolute sale of the mortgaged premises, or the final and
absolute putting into poSsessIon thereof, immediately after such sale, of the purchasers thereat and
Mortgagor does hereby waive the benefit of all such laws or right of redemption, exemption or stay.

L1V IRt

: premlscs in compliance with, all federal, state or local laws, ordinances or regulations relating to

industrial hygiene or 10 the environmental conditions on, under or about the mortgaged premises

~includmg, but not limited to, soil and ground water conditions. Mortgagor has not used or permitted

and will not use or permit the mortgaged premises to be used for (whether directly or indirectly), and

‘the mortgaged premises has not been used for the generation, manufacture, storage, treating,

| transporting or disposal of, on, under or about the mortgaged premises or transport to or from the
~ mortgaged premises any Hazardous Matenals. |

22.  Environmental Matters. Mortgagor shall keep and maintain the mortgaged

There have been no investigations, reports or violations involving Mortgagor or the
mortgaged premises by any governmental authority pertaining to Hazardous Materials; the operation
of the mortgaged premises does not now and has not violated any Hazardous Materials Laws (as
hereinafter defined); neither Mortgagor nor any tenant of the mortgaged premises has recetved any
notice, order, claim, demand or citation from any environmental or health agency or department
having jurisdiction of the mortgaged premises or of Mortgagor pertaining to Hazardous Materials;
Mortgagor is not aware of the presence, release, or threatened release of any Hazardous Materials

jacent property; and no environmental liens, whether federal,

Mortgagor shall immediately advise Mortgagee in writing of (1) any and all
enforcement, cleanup, removal or other governmental or regulatory actions instituted, completed or
threatened pursuant to any applicable federal, state or local laws, ordinances, Or regulations relating
to any Hazardous Materials affecting the mortgaged premises (“‘Hazardous Materials Laws™); (ii) all
claims made or threatened by any third party against Mortgagor or the mortgaged premises relating

" to damage, contribution, cost recovery compensation, loss Or injury to persons or property resulting
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- from any Hazardous Materidls (the matters set forth in clauses (i) and (ii) above are hereinafter
~referred to as “Hazardous Materials Claims”); and (iii} Mortgagor’s discovery of any occurrence or

- condition on any real property adjoining, or within one square mile of the mortgaged premises that

- could.canse the mortgaged premises or any part thereof to be classified as an environmental clean-up
.- gite:under any applicable state or federal laws, or any regnlation adopted in accordance therewith,

_ or to be otherwise subject to any restrictions on the ownership, occupancy, transferability or use of
the mortgaged premises under any Hazardous Matenals Laws.

. Mortgagee shall have the right to join and participate in, as a party if it so elects, any
legal proceedings or actions initiated in connection with any Hazardous Materials Claims and to
have its reasonable attorneys’ fees in connection therewith paid by Mortgagor. Mortgagor shall be
'solely responsible for, and shall indemnify and hold harmless Mortgagee, its directors, officers,
employees, agents, sugcessors and assigns from and against, any loss, damage, costs, expense or
liability directly or indirectly arising out of or attributable to the usc, generation, storage, release,
threatened release, discharge, disposal, or presence of Hazardous Materials on, under or about the

- mortgaged premises, or any violation of Hazardous Materials Laws, including, without limitation:
. (a) all foreseeable consequential damages; (b) the costs of any repair, cleanup, removal, remediation
| ~‘or detoxification of the mortgaged premises, and the preparation and implementation of any closure,
remedial or other required plans; and (c) all reasonable costs and expenses Incurred by Mortgagee
" in connection with clauses (a) and (b), including but not limited to reasonable attorneys’ fees.

| Without Mortgagee’s prior written consent, Mortgagor shall not take any remedial
" action in response to the presence of any Hazardous Materials on, under, or about the mortgaged
premises, nor enter into any settlement agreement, consent decree, or other compromise in respect
 to any Hazardous Material Claims, which remedial action, settlement, consent or compromise mght,
in Morigagee’s reasonable judgment, impair the value of Mortgagee’s security hereunder; provided,
however, that Mortgagee’s prior consent shall not be necessary in the event that the presence of
Hazardous Materials on, under, or about the mortgaged premises either poses an immediate threat
to the health, safety or welfare of any individual or is of such a nature that an immediate remedial
response is necessary and it is not possible to obtain Mortgagee’s consent before taking such action,
provided that in such event Mortgagor notify Mortgagee as soon as practicable of any action so
taken. Mortgagee agrees not to withhold its consent, where such consent is required hereunder, 1f
either (i) a particular remedial action is ordered by a court of competent jurisdiction, or (i1)
Mortgagor establishes to the reasonable satisfaction of Mortgagee that there 1s no reasonable
alternative to such remedial action which would result in less impairment of Mortgagor’s security
hereunder. Mortgagor acknowledges that Mortgagee may enter upon the mortgaged premises, at any
time or times, to conduct such environmental tests and studies as Mortgagee may determine to be
necessary or appropriate. |

23, The Loan Commitment. The terms and conditions of the Loan Commitment
are hereby incorporated herein by this reference and the Mortgage Indebtedness is hereby made
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expressly subject thereto. In fhe event of a conflict between the terms and conditions contained in

~ the Loan Commitment and the terms and conditions contained herein and in the other Loan
. ‘Documents, the terms and conditions contained herein and in the other Loan Documents shall

24, Adgititjnal.'- Covenants. Mortgagor covenants and agrees that until the

B Mqrtgagﬂ _Inde;btcdness " paid in full, unless Mortgagee shall otherwise consent in writing:

A It will maintain its existence under state law, comply with all laws and

'- .ﬁfe-gul'éti;ins applicable thereto and maintain its qualification under the laws of the state where the
- mortgaged premises are located and comply with all laws and regulations applicable thereto.

B.  Within ninety (90) days of the end of Mortgagor’s fiscal year, it shall, for that

| previous fiscal year, provide Mortgagee with (i) an annual statemént itemizing the income and

‘expenses of the mortgaged premises, including an itemized rent roll, (it) a complete financial

- statement of Mortgagor’s assets and liabilities as of the last-day of its fiscal year, and (iii) a profit
..and loss statement for the fiscal year. The financial statements shall be certified as accurate by
" Mortgagor. Within thirty (30) days after filing, Mortgagor shall provide Mortgagee with a copy of

its tax return filed with the United States government for that fiscal year. In addition, Mortgagor
shall provide Mortgagee with such interim financial and other information as Mortgagee shall from

time to time reasonably request. All financial statements and other information provided by

Mortgagor hereunder shall be in a form that is acceptable to Mortgagee and all costs of providing

" the same shall be borne entirely by Mortgagor.

“C.  Itshall promptly notify Mortgagee in writing of any litigation, governmental
proceeding, default or any other occurrence which may have a adverse eftect on Mortgagor’s
business, financial condition, or the mortgaged premises.

D. It shall manage and operate the mortgaged premises or cause the mortgaged
premises to be managed and operated in compliance with all material federal, state, and local laws,
rules, regulations and ordinances regulating, without limitation, air pollution, water pollution, and
the use, generation, storage, handling or disposal or Hazardous Matenals; remove from the
mortgaged premises and properly dispose of any Hazardous Materials when and as required by

~ applicable laws, rules, regulations and ordinances: and immediately notify Mortgagee of its or any

tenant’s receipt of any notice, order, claim, demand or citation from any environmental or health
agency or department pertaining to Hazardous Materials on or in the vicinity of the mortgaged
premises. -

E. It shall permit Mortgagee and its agents to inspect and make copies of

Mortgagor’s books, records and income tax returns pertaining to the mortgaged premise at all

reasonable times. Mortgagor shall maintain all of the books and records relating to Mortgagor and
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the mortgaged premises at M;rtgagcir’s address set forth in Exhibit “C” and shall farmish Mortgagé:e J
. .with at Jeast three (3) days’ prior written notice of any change in location thereof.

F-  Ttwill not enter into a management agreement with respect to the management

e

~of the mortgaged premises without Mortgagee’s prior written consent, which consent will not be
~ unreasonably withheld. Notwithstanding the foregoing, any management agreement affecting the
- mortgaged premises must be immediately terminable by Mortgagee 1f Mortgagee acquires title to
the mortgaged premises, whether by foreclosure, deed in lieu of foreclosure, or otherwise and must
commit the property manager to reasonably cooperate with Mortgagee and its property manager, at
~ no cost or expense to Mortgagee or its property manager, to effectuate an orderly transition of
‘management of the mortgaged premises to Mortgagee and its property manager if Mortgagee
“acquires title to the mortgaged premises, whether by foreclosure, deed in lieu of foreclosure or

~ otherwise.

- G. The mortgaged premises shall at all times be managed by a property manager
| _-appimved by Mortgagee. The approved property manager must be responsible for leasing and

| management of the entire mortgaged premises.
S . 25. - Complete Agreement, Modifications. The parties hereby acknowledge and
~ agree that all prior and contemporaneous understandings of the parties with respect to the
transactions contemplated herein and/or in the other documents executed in connection herewith are

- discharges each of the other parties hereto from any and all understandings which have not so been
expressly set forth in writing. This document and the other documents executed in connection
herewith may not be modified except by written instrument signed by all of the parties hereto.

| 26. Notices. All notices, demands, instructions and other commuitications
required or permitted to be given to or made upon any party hereto shall be 1n writing, shall be
addressed as set forth on Exhibit “C” attached hereto, and shall be either (i) personally delivered to
the party, (ii) sent by U.S. registered or certified mail, (ii1) sent by a reputable express mail comparty
which guarantees next day delivery, or (1v) telecopied to the respective telecopier numbers set forth
on Exhibit “C”. Any party may redesignate the address or telecopier number to which notices are
to be sent to it by written notice to the other parties. Notwithstanding the foregoing, any notice

- which is in fact received shall be deemed to have been delivered pursuant to this Section, even 1f
such delivery is not accomplished in accordance with this Section.

27.  Headings. The headings in this Mortgage are for convenience of reference
only and shall not limit or otherwise affect the meaning hereof.
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o 28. Numbér and Gender. The use of any gender shall be deemed to be or include
- -the other genders, including neuter, and the use of the singular shall be deemed to be or include the
- plural (and vice versa), whenever appropriate. |

EEE ST 29. Eﬁmm Mortgagor agrees to pay on demand all reasonable

' fees, costs and expenses of Mortgagee in connection with the preparation, execution, delivery and
~administration of the Loan Documents, any and all amendments, supplements and modifications
thereof and the other instruments and documents to be delivered hereunder, including the reasonable
fees and out-of-pocket expenses of counsel for Mortgagee, including local counsel, if any, and all
~ reasonable fees, costs and expenses, if any, in connection with the preparation and enforcement of
‘the Loan Documents. In addition, Mortgagor shall pay any and all mortgage recording, mortgage
‘registration, stamp and other taxes, charges and fees payable or determined to be payable 1n
connection with the exgcution, delivery, and filing or recording of any of the Loan Documents and

 the other instruments and documents to be delivered hereunder, and agrees to save Mortgagee

-

- harmless from and against any and all liabilities with respect to or resulting from any delay in paying
~or omission to pay such taxes, charges or fees. :

R 10.  Further Assurances. Mortgagor agrees to do such further acts and things and
- to execute and deliver to Mortgagee such additional assignments, agreements, powers and
- instruments that Mortgagee may reasonably require or deem advisable to carry into effect the

~ purpose of this Mortgage or to better assure and confirm to Mortgagee its security interests or any

- of its rights, powers and remedies hereunder and under the other Loan Documents.

| 31.  Goveming Law. It is understood and agreed that this Mortgage and the other
" Loan Documents are being accepted by Mortgagee in the State of Michigan, which state the parties
agree has a substantial relationship to the parties and the underlying transactions embodied by the
Loan Documents. The parties agree that this Mortgage and the other Loan Documents shall be
governed by, and construed in accordance with the laws of the State of Michigan, except to the
extent that the law of the state where the mortgaged premises are located must govern with respect
to issues effecting the perfection, priority and enforcement of this Mortgage and the other Loan
Documents. L

| 32.  Assignment by Mortgagee. Notwithstanding any other provision to the
~ contrary herein, or in any document executed in conjunction herewith, Mortgagee’s interest in and
rights under this Mortgage and the other Loan Documents, and all other rights, interests and security
which Mortgagee has in relation hereto and thercto may be assigned or participated, in whole or in
part, by Mortgagee, which assignment(s) or participation(s} shall be effective for all purposes to give
to the _assignee(s)' or participant(s) thereof all of their proportionate share of the rights which
Mortgagee has or may have had hereunder. Mortgagor agrees to cooperate with Mortgagee, at no
cost or expense to Mortgagor (other than legal fees or other expenses Mortgagor may incur in

connection with the review of any such documents), in the event additional documentation 1s
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necessary to consummate such transaction(s) or certain of the Loan Documents require immaterial
'__:modlﬁcatlon(s) Mortgagor shall not terminate any lease of the mﬂrtgagcd premises without

Mortgagee’s prior written consent, which consent may be unreasonably withheld and Mortgagor

" ._"_-hereby mknnwiedges that all leases of the mortgaged premises are in full force and effect.

| 33 | Beserve Accoun;, Mortgagur s Lease Obligations. Mortgagor shall faithfully
and timely perform all of its maintenance, repair and replacement o obligations, if any, as landlord
‘under all leases relating to the mortgaged premises or any part thereof. At any time Mortgagor has
any ﬂbhgatmn under any leases relating to the mortgaged premises or any part thereof, Mortgagor
- shall maintain a segregated reserve account for the mortgaged premises (the “Reserve Account”) into
_whlch Mortgagor shall make monthly deposits of the amount set forth in the Loan Commitment.
Mortgagor may, prior to a default under the Loan Documents, withdraw funds from the Reserve
" Account to satisfy its obligations as landlord under the leases pursuant to such requirements as shall
be reasonably 1mposed by Mortgagee. All funds deposited into thé Reserve Account are hereby
pledged to Mortgagee, and Mortgagor hereby grants a continuing security interest in and to all such
funds to Mortgagee as additional security for the repayment of the Mortgage Indebtedness. Upon
- a default under the Loan Documents any funds remaining in the Reserve Account may, 1n

'Mﬁrtgagee s sole discretion and without notice to Mortgagor, be applied against the Mortgage
Indebtedness

 In the event that Mortgagor defauits in any of its obligations under any lease relating to the
moﬂgaged premises or any part thereof, Mortgagee may, in addition to its other remedies hereunder
- and under the other Loan Documents, but shall not be obligated to, take such action and incur such
‘costs as it, in its sole discretion, deems necessary to cure such default(s), whereupon, Mortgagor
~ shall forthwith reimburse Mortgagee for such costs, together with interest thereon at the default rate
of interest set forth in the Note, from the time incurred until paid in full. Mortgagor shall provide
such proof as may be required by Mortgagee to insure compliance by Mortgagor of its obligations
under this Section.

34, Miscellaneous Provisions.

A Upon the occurrence of an Event of Default and following the acceleration
of maturity as provided herein, a tender of payment of the amount necessary to satisfy the entire
indebtedness secured hereby, made at or at any time prior to the foreclosure sale by Mortgagor, or
by anyone in behalf of Mortgagor, shall constitute an evasion of the payment terms of the Note and
shall be deemed to be a voluntary prepayment thereunder, and any such payment, to the extent
permitted by law, will therefore include the Prepayment Premium required under the prepayment
privilege contained in the Note, if any.

B. If Mortgagor shall fail to comply with any of the terms, covenants, and
agreements contained herein or in any of the Loan Documents, or any other agreement now or at any
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time hereafter existing between Mortgagor and Mortgagee, then Mortgagee may (but shall not Be: |
‘obligated to), without further demand upon Mortgagor and without waiving or releasing Mortgagor

. from any such obligation, remedy such default for the account of Mortgagor. Mortgagor agrees to

- repay,-upon demand by Mortgage, all sums advanced by Mortgagee to remedy such defaults,

“togethe r with interest at the default rate set forth in the Note. All such sums, together with interest

3 asafomsaxd, shall become additional indebtedness secured by this Mortgage and by the Loan

- Documents. No such payment by Mortgagee shall be deemed to relieve Mortgagor from any default
~or Event of Default hereunder.

| - - C In the event that Mortgagee (a) grants any extension of time or forbearance

~with respect to the payment of any indebtedness secured by this Mortgage; (b) takes other or

| .-addiﬁnﬁal security for the payment thereof; (c) waives or fails to exercise any right granted herein
or under the Note or any Loan Document; (d) grants any release, with or without consideration, of

‘the whole or any part of the security held for the payment of the debts secured hereby or the release

~ of any person liable for payment of such debts; (¢) amends or modifies, in any respect, any of the

terms and provisions hereof of any of the Loan Documents; then and in any such event, such act or

~ omission to act shall not release Mortgagor or any co-maker, surety, or guarantor, nor preclude
" ““Mortgagee from exercising any right, power, or privilege herein granted or intended to be granted

in the event of any other default or Event of Default, nor in any way impair or affect the lien or
~ priority of this Mortgage or of any other Loan Document.

| D. Mortgagee and its authorized agents, representatives, and employees shall
" have the right, at the option of Mortgagee, to enter into the mortgaged premises at all times for the
purpose of inspecting the same and, at the option of Mortgagee, remedying any default or Event of
" Default, including, but not limited to, any failure on the part of Mortgagor to repair the mortgaged
premises.

E. In the event Mortgagor fails to perform any of its undertakings set forth in this
Mortgage or the other Loan Documents, Mortgagee may, but shall not be required to, perform the
same, and any amounts expended by Mortgagee 1n so doing shall constitute indebtedness hereunder
and shall be secured by this Mortgage and the other Loan Documents.

F. The relationship between Mortgagee and Mortgagor is and shall remain solely
- that of a Mortgagee and Mortgagor, and nothing contained herein, in the Loan Documents, o 1n any
other agreement shall in any manner be construed as making Mortgagee and Mortgagor partners or
joint venturers or as creating any relationship between Mortgagee and Mortgagor other than that of
Mortgagee and Mortgagor.

G. The Notes or any part of the principal or interest thereof or any other item

secured hereunder may be renewed or extended from time to time by Mortgagee at the request of the
owners at that time of the mortgaged premises or at the request of any party bound thereon, without
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the consent of or notice to dther parties who are bound thereon or who have assumed or may

o hereafﬁer assume payment thereof, and without releasing them from any liability then existing.

H. 'Mo_r'_gga_gar,; upon request, made either personally or by mail, shall certify by

-N-

-

- amtmg,duly a@lﬁiowledgéd, to Mortgagee or to any proposed assignee of this Mortgage, the

it of principal and interest then owing on the Mortgaged Indebtedness and whether or not any

~ -offsets or defenses exist against the Mortgaged Indebtedness, within six (6) days in case the request

18 made personally, or within ten (10) days after the mailing of such request in case the request 1s
__ made by mail.

I “The obligations of this Mortgage and the Notes shall continue until the entire

debt _-i_s paid, notwithstanding any action or actions of partial foreclosure which may be brought to

recover any amount or,amounts for installments of principal, interest, taxes, assessments, levies, late

‘charges or insurance premiums due and payable under the provisions of this Mortgage. The nght

is hereby given by Mortgagor to Mortgagee to make a partial release or releases of the mortgaged

‘premises (whether or not such releases are required by agreement among the parties) agreeable to
. -Mortgagee without notice to, or the consent, approval or agreement of other parties in interest,

i including junior lienors and purchasers subject to this lien, which partial release or releases shall not

‘impair in any manner the validity or priority of this Mortgage on the mortgaged premises remaining
“hereunder, nor release Mortgagor from personal liability for the indebtedness hereby secured.

J. | Al of the covenants and conditions hereof shall run with the land and shall

" 'be binding upon the successors and assigns of Mortgagor and shall inure to the benefit of the

- successors and assigns of Mortgagee. Any reference herein to “Mortgagor” or “Mortgagee” shall

include their respective successors and assigns.

K. Mortgagee shall have authority, 1n its discretion, to employ agents and
attomeys in the execution of this Mortgage and in protecting the interest of Mortgagee, and, to the
extent permitted by law, the same shall be compensated, and all reasonable expenses in and about
the employment shall be paid out of the proceeds of sale of the mortgaged premises and the property
and rights should a sale be had, and all sums so paid out shall be recoverable, to the extent permitted
by law, by all remedies at law or in equity by which the debt hereby secured may be recovered.
Without limiting the foregoing, Mortgagor covenants to pay Mortgagee, promptly upon demand, any

" reasonable counsel fees or other costs or expenses incurred by Mortgagee in connection with the

collection of the Mortgage Indebtedness, or in connection with litigation or threatened litigation
arising from any cause whatsoever, respecting the rights of Mortgagee, or in any manner affecting
the lien of this Mortgage, including such litigation as may concerm the right to enforce this lien by
any and all rights or remedies provided by law, including but not limited to, any reasonable counsel
fees reasonably incurred in connection with litigation or threatened litigation which may be caused
by the bankruptcy or the insolvency or the receivership of Mortgagor; and whenever in this

Mortgage reference is made to the payment of “counsel fees” or other costs or expenses, such
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| reference shall be construed To include such reasonable counsel fees, costs, and expenses as are
. referred to elsewhere in this Mortgage or in the Notes. |

| 3’5‘.'- | Relé_a'se. Notwithstanding anything herein to the contrary and so long as a

defaultunder '_ajly'-cif the Loan Documents has not occurred, Mortgagee agrees that, upon prior

-~ written request by Mortgagor and upon the payment of the release price as set forth on Exhibit “E”

R -

" attached hereto, together with the applicable prepayment premium to be paid with respect to a partial
~ payment as set forth in the Note and all accrued and unpaid interest due under the Note and all other

sums then due under the Loan Documents in immediately available funds (collectively, the “Release
Price”), Mortgagee will execute and deliver a release of the mortgaged premises from the lien of
~ this Mortgage and the other Loan Documents. Mortgagor shall be responsible for the payment of

the Release Price, together with all of Mortgagee’s reasonable costs and expenses, including
reasonable attorneys' fees, in connection with such release.

o 36. Additional Ground Lease Covenants. Mortgagor hereby represents, warrants,
- - covenants and agrees that: :

s , A The Ground Lease is in full force and effect, unmodified by any writing or otherwise.

. 'B. Al rent, additional rent, and other charges reserved under the Ground Lease have
“been paid to the extent they are payable to the date hereof.

- C. Mortgagor enjoys the quiet and peaceful possession of the premises demised under
the Ground Lease and Mortgagor agrees to defend the ground leaschold estate created under the
" Ground Leasé for the entire remainder of the term set forth therein, against cach and every person
or persons lawfully claiming, or who may claim, the same or any part thereof.

D. Mbrtgagdr is not in default under the terms of the Ground Lease and there are no
circumstances which, with the passage of time or the giving of notice or both, would constrtute a
default or an event of default thereunder.

E Ground Lessor is not in default under any of the terms or provisions of the Ground
Lease and there are no circumstances which, with the passage of time or the giving of notice or both,
‘would constitute a default or an event of default thereunder.

F. Mortgagor shall promptly and faithfully observe, perform and comply with all the
terms, covenants and provisions of the Ground Lease on its part to be observed, performed and
complied with at the time set forth therein.

G. Mortgagor shall not permit, suffer or refran from doing anything, as a result of which
there could be a default or breach of any of the terms of the Ground Lease.
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| L H.  Mortgagor shalFnot cancel, surrender, modify, amend, terminate or in any way alter
. or permit the alteration of any of the terms of the Ground Lease, without Mortgagee's prior wriften

| ;: 1 Mortgagnr shall give Mortgagee immediate notice of any default under the Ground
: Lease and shall promptly deliver to Mortgagee each notice of default and all other notices,

o commupications, plans, specifications, and other similar instruments recetved or delivered to or by

‘Mortgagor in connection therewith. Mortgagor chall furnish to Mortgagee copies of such
information and evidence as Mortgagee may reasonably require concerning Mortgagor's or Ground
Lessor's due observance, performance and compliance with the terms, covenants and provisions of
* the Ground Lease.

- J.  Inthecvent of any defaunlt by Mortgagor in the performance of any of its obligations
under the Ground Lease, including without limitation, any default in the payment of rent and other
charges payable by Mortgagor under the Ground Lease, then, in each and every case, Mortgagee
 may, at its option, and without notice, cause the default or defaults to be remedied and otherwise
_exercise any and all of the rights of Mortgagor thereunder in the name and on behalf of Mortgagor.
| Mortgagor shall on demand reimburse Mortgagee for all advances made and expenses incurred by
Mortgagee in curing any such default(s) (including, but without limitation, reasonable attorneys'

- fees), togcth&’with interest thereon computed at the Default Rate provided for in the Note from the

" date that an advance is made Or €Xpense incurred, to and including the date the same is paid.

- K Mortgagor shall not cause, whether by acts or omissions, the fee title and the
‘Jeaschold estate in the property demised by the Ground Lease to merge. The fee title and the
" leasehold estite in the property demised by the Ground Lease shall always be kept separate and
distinct, notwithstanding the union of said estates in either the lessor thereunder, Mortgagor or a
third party, whether by purchase or otherwise.

L. If the Ground Lease 1s canceled or terminated, and if Mortgagee or its nominee shall
acquire an interest in any new lease of the property demised thereby, Mortgagor shall have no nght,
title or interest in or to the new lease or the leasehold estate created by such new lease.

| 37. Additional Terms. Additional terms, if any, applicable to the Mortgage
" Indebtedness are set forth in the Addendum to Mortgage attached hereto, which is hereby
incorporated herein by this reference.

38. WAIVERS. TO THE EXTENT PERMITTED BY APPLICABLE LAW,
MORTGAGOR AND MORTGAGEE MUTUALLY, KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE THE RIGHT THEY MAY HAVE TO A TRIAL BY JURY IN ANY
LITIGATION BASED HEREON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH

THIS MORTGAGE AND ANY DOCUMENT CONTEMPLATED TO BE EXECUTED IN
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* CONJUNCTION HEREWITH, OR ANY COURSE OF CONDUCT, COURSE OF DEALING,

 STATEMENTS (WHETHER WRITTEN OR ORAL) OR ACTIONS OF MORTGAGOR,

r MOR 'GAGEE OR ANY OTHER PERSON OR ENTITY RELATING HERETO OR THERETO.

2t 390 JURISDICTION.  THIS MORTGAGE AND THE OTHER LOAN
'DOCUMENTS ARE SUBMITTED TO MORTGAGEE IN MICHIGAN AND SHALL BE
~ 'DEEMED TO HAVE BEEN MADE THEREAT. MORTGAGOR HEREBY SUBMITS TO
 PERSONAL JURISDICTION AND VENUE IN THE STATE OF MICHIGAN FOR THE
'ENFORCEMENT OF ITS OBLIGATIONS IN CONNECTION HEREWITH AND IN
' CONNECTION WITH ITS OBLIGATIONS UNDER THE OTHER LOAN DOCUMENTS, AND
 WAIVES ANY AND ALL PERSONAL RIGHTS UNDER THE LAW OF ANY OTHER STATE
“FO OBJECT TO JURISDICTION AND VENUE WITHIN SUCH STATE FOR THE PURPOSES
OF LITIGATION TO ENFORCE SUCH OBLIGATIONS. IN THE EVENT SUCH LITIGATION
IS COMMENCED, MORTGAGOR AGREES THAT SERVICE OF PROCESS MAY BE MADE
AND PERSONAL JURISDICTION OVER MORTGAGOR OBTAINED, BY SERVICE OF A
COPY OF THE SUMMONS, COMPLAINT AND OTHER PLEADINGS REQUIRED TO

 COMMENCE SUCH LITIGATION UPON MORTGAGOR'S APPOINTED AGENT FOR

~'SERVICE OF PROCESS, AS DESIGNATED IN EXHIBIT C ATTACHED HERETO OR SUCH

' OTHER AGENT AS MORTGAGOR HEREAFTER DESIGNATES IN WRITING TO
 MORTGAGEE.

- N WITNESS WHEREOF, onﬁw ﬂ - 2000, Mortgagor has duly executed
 this Mortgage to be effective as of the date first written above, and if Mortgagor is other than a
~ patural person, Mortgagor has caused this Mortgage to be duly executed by 1ts duly authornzed
 officer(s), parther(s) or other authorized representative(s), as the case may be.

WITNESSES: | WB EQUITIES 1 TRUST, INC., a Delaware business
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S L the undersigned, a Notary Public in and for said County and State, hereby certify that __

Jomer S W20 | Trustee of WB EQUITIES 1 TRUST, INC,, a Delaware business
) trust, is signed to the foregoing instrument, and who 1s known to me, acknowledged before me this
d_a_,y,_thatg. being informed of the contents of said instrument, he as such Trustee, and with full
| auﬂlﬁnty, executed the same voluntarily onthe ____ dayof ___, 2000, for and as the act of WB
EQUITIES I TRUST, INC. _

| Giiren my hand and seal of office this g day 0%& 2000.

County,

" DRAFTED BY AND WHEN RECORDED,
" PLEASE RETURN TO:

. Amy L. Schhisse}, Esq.

- DYKEMA GOSSETT PLLC |

1577 North Woodward Avenue, Suite 300
Bloomfield Hills, MI 48304-2820
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S [ EGAL DESCRIPTION

EXHIBIT “A” .

LAl PSR -IASS S22l

- Apmﬁelﬂf .lﬁnd'_.simatcd in the Northeast 1/4 of Qection 36, Township 19 South, Range 3 West,
Shelby County., Alabama, being more particularly described as follows:

-

Cmnmmce at the Northeast corner of said Section 36; thence run South along the East line of said
Section 36 a distance of 266.80 feet; thence tum 1 17°40'00" right and run Northwesterly 165.21 feet
toa pt_:i\irtt'jdn._the Westerly right of way tine of U.S. Highway 31; thence turn 110°54'05" left to the
tangent of a curve 10 the left, said curve having a radius of 1,752.68 feet, run along the arc of said
cmé;and' <aid road right of way for 16.26 feet to the Southeast come of Lot 1 according to the
survey of Walgreens-Pe]hm as recorded in Map Book 23, page 88, in the Office of the Probate of
Shelby County, Alabama, and the point of beginning; thence continue along said curve and said road
) nghtof way for 70.67 feetto a point; thence tum 90°00'00" left from the tangent to said curve at said
. point and run Easterly along said road right of way for 15.00 feet; thence turm 90°00'00" right to the
~ tangent of a curve to the left, saad curve having a radius of 1,737.68 feet, and run along the arc of
‘said curve and said road right of way for 189.15 feet to a point; thence turn 94°22'17" right from the
tangent to said curve at said point and run Westerly for 239.68 feet; thence turn 95°24'00" right and
run Northeasterly for 1 16.68 feetto a point on the Southeast line of said Lot 1; thence turn 50°36'53"
right and run Northeasterly along said lot line for 257.43 feet to the point of beginning.

| _'Ncrw Known As:

Lot 1, according to the Survey of Dihsmore Resurvey, as recorded in Map Book 26, page 94, in the
Probate Office of Shelby County, Alabama.

- PARCEL2:

Perpetual, non-exclusive casements, appurtenant to Parcel 2, for access, drainage, sanitary SCWer,
and retaining wall, over, under and across that certain adjoining property, as set forth and described
~in (@) that certain Declaration of Easements for Joint Access, Drainage Pipe, Sewert Pipe, and
CnnstructionfMaintenancefRepair of Retaining Wall, dated 3-29-97 between J. Wilson Dinsmore
and R.K.M. ‘Bama, Inc., recorded 8-29-97, as Instrument No. 1997-27813, Shelby County,
Alabama, Records; and (b) that certain Declaration of Fagsements for Jomt AcCCEss, Drainage Pipe,
Sewer Pipe, and Construction/Maintenance/Repair, dated 9-5-97, between J. wilson Dinsmore and
North Pelham, L.L.C., recorded 9-1 1-97, as Instrument No. 1997-29355, Shelby County, Alabama,

Records.
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- PARCEL 3:

| : T ; mgxclumve easements, appurtenant to Parcel 1, for ingress, egress, parking, utilityj lines
and deainage, over, under and across that certain adjoining property, as set forth and described in that

- : e

L
[
[
-a
'
-

i madehy J. Wilson Dinsmore; recorded 6-1-98, as Instrument No. 1998-20066, Shelby County,
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. - EXHIBIT “B”

el ' PERMITTED EXCEPTIONS TO TITLE

e Iaratmn of _eﬁsements for joint access, drainage pipes, sewer pipes and

- construc sonstruction/maintenance repair of retaining wall between J. Wilson Dinsmore and R.K.M.
*_‘Bama, Inc,, recorded in Instrument 1997-27813, in the Probate Office of Shelby County,
- Alabama.

: . 'f)&claration of easements for joint access, draining pipe, Sewer pipe and
- construction/maintenance repair between J. Wilson Dinsmore and North Pelham, L.L.C,,
" fecorded in Instrument 1997-29355, in the above office. |

| -Right of Way g.ranted to Alabama Power Company by instrument recorded in Deed Volume
251, Page 504; Deed Volume 251, Page 506: Deed Volume 251, Page 508 and Deed Volume
130, Page 602, in the above office. -

~ Mineral and mining rights and rights incident thereto recorded in Deed Volume 121, Page

437, m the above office.

Declaration of easements and restrictions and joint maintenance agreement recorded 1n
Instrument 1998-20066, in the above office.
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< EXHIBIT “C”

'ADDRESSES AND TELECOPIER NUMBERS FOR NOTICES
If to Mortgagee:

Royal Indemnity Company

c/o Royal Investment Management Company
9300 Arrowpoint Boulevard

Charlotte, NC 28273-8135

ATTN: Stephen A. Rozich

Telecopier Number: (704) 522-2210
With a copy to (which shall not constitute notice):

Dykema Gossett PLI:C
1577 N. Woodward Avenue

Suite 300
Bloomfield Hills, Michigan 48304-2820
ATTN: Howard N. Luckoff, Esq.

Telecopier Number: (248) 203-0763

r

“If to Mortgagor:

WB Equities I Trust
14 Monterey Drive
Manhasset Hills, New York 11040-1030

ATTN:

Telecopier Number: (__ )__ -

MORTGAGOR’S AGENT FOR SERVICE OF PROCESS:

LOBEL; SIVOE, ESQ
ite K07, pOS Tlr 22 #0.
TNpto YOEE NV I0/EK
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- EXHIBIT “D”
PROMISSORY NOTE
- PROMISSORY NOTE
8312786100 : | Bloomfield Hills, Michigan
SR June __, 2000
o For value received, . TRUSTEE OF THE WB
 RQUITIES 1 TRUST DATED . a Delaware business trust

. _(“‘Borrcjwer"), promises to pay to the order of ROYAL INDEMNITY COMPANY, at its office
Jocated c/o Royal Investment Management Company, 9300 Arrowpoint, Charlotte, North Carolina
28273-8135, its successors and assigns (“Lender”), or at such other place as Lender may from tume
to time specify, the principal sum of THREE MILLION ONE HUNDRED TWENTY SEVEN
THOUSAND SIX HUNDRED SIXTY ONE DOLLARS ($3,127,661.00) with interest on any part
thereof at any time unpaid at the rate of 9.13% per annum (the “Interest Rate™), except as set forth
below in the event of certain defaults, which principal and interest shall be paid as follows:

(1)  Interest only shall be paid in advance on the date hereof for the period until
: July 14, 2000; and

(23 37 combined payments of principal and interest in the amount of $23,542.00
each on August 15, 2000 and on the 15th day of each month thereafter
through and including August 15, 2003; |

(3) 60 combined payments of principal and interest in the amount of $25,897.00
| each on September 15, 2003 and on the 15th day of each month thereafter
~ through and including August 15, 2008;

(4) 60 combined payments of principal and interest in the amount of $28,486.00
‘each on September 15, 2008 and on the 15th day of each month thereafter
through and including August 15, 2013;

~ (5) 60 combined payments of principal and mterest in the amount of $31,335.00
each on September 15, 2013 and on the 15th day of each month thereafter
through and including August 15, 2018; and

(6) 60 combined payments of principal and interest in the amount of $34,258.87

| each on September 15, 2018 and on the 15th day of each month thereafter

through and including August 15, 2023 (the “Due Date”), when the entire
outstanding principal and any accrued interest shall be due and payabile.
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o All payments feceived hereunder shall be applied first to accrued interest, next to any
o unpmd escrow or other charge(s) owing pursuant to any of the Loan Documents (as defined in the
= Mmgage[as hereinafter defined]) and the remainder, if any, to principal. All interest payable
ereunder shall be- é'alcula_'}:ed on the basis of a 360-day year consisting of twelve (12) months of

NI

. tl'!lﬂY (30)days each.

o During any period in which there is a default under any of the Loan Documents, the
| _ﬁutsmd_ing principal amount hereof shall bear interest for the entire period in which such default
exists at a rate which is equal to Five Percent (5%) in excess of the Interest Rate (the “Default
Rate”). Borrower shall also pay to Lender a late charge equal to Four Percent (4%) of each payment
“due hereunder that is not received by Lender within ten (10) days after the due date of such payment.
For purposes of computing the late charge, the interest component of each late payment shaill be
computed at the Interest Rate and not at the Default Rate. Borrower shall be liable for late charges
“in addition to default interest, and all such charges and default interest, if any, shall be paid with the
next regular payment that falls due after such charges and/or default interest are incurred.

BEREE Upon the occurrence of an Event of Default, the entire principal of this Promissory
~“Note remaining at that time unmatured, together with the accrued interest thereon and all other sums
~ due under this Promissory Note, shall, at the election of Lender and without notice of such election
" and without demand or presentment, become immediately due and payable, anything contained

" herein or in the Mortgage to the contrary notwithstanding.

| Upon an Event of Default, neither the failure of Lender promptly to exercise its right
' to declare the outstanding principal and accrued and unpaid interest hereunder and all other sums due
* under this Promissory Note to be immediately due and payable, nor failure to exercise any other nght
or remedy Lender may have for the occurrence of an Event of Default, nor the acceptance by Lender
of late payments, nor the failure of Lender to demand strict performance of any obligation of
Borrower or of any other person who may be liable hereunder, shall constitute a waiver of any such
rights while such Event of Default continues, nor a waiver of such rights in connection with any
future default on the part of Borrower or any other person who may be liable hereunder. Further,
acceptance by Lender of partial payments following due acceleration of the indebtedness evidenced
hereby shall not constitute a waiver by Lender of the acceleration of such indebtedness.

| At 1o time shall the interest charged hereunder be greater than the highest rate of

interest allowed by applicable law. Payments received by Lender which would otherwise cause the
interest rate to exceed such highest allowable interest rate shall, to the extent of such excess, be
deemed principal payments. If Lender shall reasonably determine that the legal authority to charge
the applicable interest rate hereunder has been adjudicated to be usurious or otherwise limited by
law, the Interest Rate shall be reduced to the highest rate then permitted to be charged and the
appropriate adjustment shall be made hereunder.

D-2




248058.2 A
L = -
L Borrower and afy other person who may be liable hereunder as endorser, maker,
‘guarantor, accommodation party, acceptor or otherwise, waive presentment, protest and demand,
nﬁtmﬂﬂfprotest, demand, dishonor and nonpayment of this Promissory Note, and consent that
" Len ermay exten id the timie of payment or otherwise modify the terms of payment of any part or the
- wholg of the debt evidenced by this Promissory Note, and may modify the terms of any instrument
securing or otherwise related to this Promissory Note, at the request of any person liable hereon in
“any capacity, and such consent shall not alter or diminish the liability of any other person for the
debt evidenced hereby.

- ~ Borrower and any other person who may be liable hereunder in any capacity, agree(s)
‘to pay all reasonable costs of collection, including attorney fees, in case the principal of this
Promissory Note or any payment of interest thereon is not paid at the respective maturity thereof,

or in case it becomes pecessary 1o protect the security for this Promissory Note, whether suit is
~ ‘brought or not. -

DR Borrower may, upon sixty (60) days prior written notice to Lender, pay the
~ indebtedness evidenced herewith in full (but not in part) at any date when principal and/or interest
. “Wecomes due and payable; provided, however, that (1) no prepayment shall be permitted prior to the
date that is one (1) year from the date the first regularly scheduled payment of principal and interest
is due under this Promissory Note, and (ii) at the time of making such payment, a prepayment
premium equal to the greater of (a) one percent (1%) of the then outstanding principal balance due
- and owing under this Promissory Note, or (b) 1 ender’s Yield Maintenance, shall be paid to Lender
~‘upon any prepayment of the Loan (as defined in the Mortgage). The prepayment premium, where
applicable, shall be paid under all circumstances under which the Loan is prepaid prior to the Due
‘Date, whether voluntary or involuntary, or results from an acceleration of this Prommssory Note by
Iender as permitted herein or under any of the Loan Documents. The additional consideration due
in connection with a prepayment hereunder s intended to compensate Lender for the loss of interest
that Lender may incur upon reinvestment of the amount prepaid for the remaimng term of this
Promissory Note, and is not intended as.a penalty.

 For purposes hereof, “Vield Maintenance” means (a) the “Present Value” (as
hereinafter defined) of (i) Borrower’s monthly installments under this Promissory Note from the date
of the prepayment of this Promissory Note to, but not including, the Due Date; plus (i1) the
outstanding unpaid interest and principal due under this Promissory Note on the Due Date, including
all other charges and expenses due {ender in accordance with the terms and conditions contained
in this Promissory Note; less, (b) the amount of the prepayment; plus (c) the amount, as reasonably
determined by Lender, of 1.ender’s reasonable out-of-pocket costs and expenses of reinvesting the
amount of the prepayment, including, but not limited to, transaction and processing fees and costs,
legal fees, brokerage expenses and Lender’s expenses incurred m termination any service agreement
relating to the Loan (as defined in the Loan Documents). “Present Value” will be computed on a
monthly basis as of the date of prepayment, at a yield equal to the most current weeks “Treasury
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| - ..
Constant Maturity” rate for the term most equal to, but not greater than, the number of years

| Iemammg in the term of this Promissory Note (as published in document H.15(519) issued by the
. Board of GﬂVﬁI‘ﬂGl‘S of the Federal Reserve System) prior to receipt by Lender of Borrower’s notice

 of the intended prepayment.

L Except as expressly provided below and except for their obligations under the
~ Guaranty and - Indemnification Agreement executed by Borrower and James J. Nizzo
(the “Individual”) on even date herewith (the “Guaranty”), the liability of Borrower shall at all times
be limited to its interest in the mortgaged premises (as hereafter defined), the rents, issues and profits
~ of the mortgaged premises, and any other property pledged as security for the payment of the Loan,
" and Lender shall take no action against Borrower and the Individual except such action as may be
necessary at law or in equity to subject the property pledged as security for the payment of the Loan
to the satisfaction of the Promissory Note and the other Loan Documents. Notwithstanding the
foregoing, Borrower and the Individual acknowledge that Lender is relying upon the truth of the
statements made by Borrower and the Individual in making the Loan to Borrower. Borrower and
_ the Individual absolutely and unconditionally and jointly and severally agree that if they (or any one
 of them) (a) falsified any of the statements contained in the Loan Commitment (as defined in the
| ““Mortgage), in the Loan Documents or any of the other documents or items furnished to Lender in
- connection with the Loan, or if those statements shall hereafter prove to have been untrue in any

~ respect as of the date hereof or as of the date made, and/or (b) directly or indirectly direct and/or
~cause any tenant of the mortgaged premises not to pay any rent to Lender, then Borrower and the
Individual shall be absolutely and unconditionally and jointly and severally liable for all of
Borrower’s obligations under the Loan Documents, without regard to any limitations on liability
which may be set forth in any of the Loan Documents. In addition Borrower and the Individual shall
“be absolutely” and unconditionally and jointly and severally liable for (i) the payment of taxes,
assessments, insurance premiums (including penalties and interest) which are due or assessed with
respect to the mortgaged premises prior to the time Lender takes actual possession and control of the
mortgaged premises and any rents and profits of the mortgaged premises collected by or on behalf
of Borrower after the occurrence of a default under the Loan Documents; (i) all expenses for which
Borrower is obligated to pay under the Loan Commitment; (i11) all losses sustained by Lender as a
result of Borrower’s misapplication of condemnation or insurance proceeds or security deposits; (1v)
all losses sustained by Lender as a result of any fraud or misrepresentation on the part of Borrower,
the Individual, their employees, agents or representatives; (v) all losses sustained by Lender for
‘Borrower’s failure to apply rents and other income of the mortgaged premises for the necessary
maintenance and operation of the mortgaged premises and/or payment of the debt service of the
Loan (provided, except for (i) above, there 1s sufficient rent or other income from the mortgaged
premises to apply to such maintenance or operation or debt service); (vi) all costs and expenses
incurred by Lender as a result of the presence of, removal of, or production of, any matenals, wastes,
constituents or substances defined or classified as hazardous or toxic, or defined as environmental
problems, under Federal law, state or local laws or regulations which are contained or released on
the mortgaged premises prior to the time Lender takes actual possession and control of the
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martgaged premises; (vil) aﬂ losses sustained by Lender as a result of any amendments or

" modifications to and/or termination of any lease and/or any guaranty of any lease with respect to all
._"-_-_01* 3113( portmn of the mortgaged premises made without Lender’s prior written consent; (vii1) any
_'__'f__ed by Imder in fulfilling the obligations of Borrower, as lessor, under any leases with
- TespH fﬂ all or any portlon of the mortgaged premises; (ix) any loss due to waste of the mortgaged
B ':premiées or any portion thereof, and all costs, including reasonable attormeys fees, incurred by
~ Lenderto protect the mortgaged premises and any other security for the Loan, or to enforce any of
the Loan Documents; (x) any loss sustained by Lender as a result of Borrower’s failure to maintain
the insurance coverage set forth in the Loan Documents; (xi) any and all costs incurred by Lender
~ in order to cause the mortgaged premises to comply with the provisions of The Americans with
| Dlsabﬂltlﬂs Act; (xii) any rents that are collected more than one (1) month in advance; and (x1i1) any
losses sustained by Lender as a result of Borrower’s failure to maintain and fund the Reserve
Account (as defined in the Commitment Letter), if any, and/or any funds withdrawn from the
Rcserve Account, if any, in violation of the Loan Documents.

In no event shall Borrower be required to make any payment hereunder which would

. '.'_,vmla:te any apphicable law regulating or limiting the rate of interest that Lender may lawtully collect.

'_“:_In the event any such payment is made by or for the account of Borrower, such payment shall, to the

- extent it exceeds the maxtmum payment that Lender lawfully may collect, be applied toward
reduction of the principal balance hereof.

This Promissory Note is secured by a Mortgage and Security Agreement of even date
"“herewith which is a lien upon real property in Shelby County, Alabama (the “Alabama premises™)

(the “Alabama Mortgage”), a Deed of Trust and Security Agreement of even date herewith which

is a lien upon real property in Harris County, Texas (the “Texas premises™) (the “Texas Deed of
Trust”), and a Deed of Trust and Security Agreement of even date herewith whichis a lien upon real
property in Norfolk, Virginia (the “Virginia premises™) (the “Virginia Deed of Trust) (the Alabama
premises, Texas premises and Virginia premises are hereinafter collectively referred to as, the
“mortgaged premises”) (the Alabama Mortgage, Texas Deed of Trust and Virginia Deed of Trust
are hereinafter collectively referred to as, the “Mortgage”) and evidences a Loan pursuant to the
Loan Commitment and the Loan Documents.

Borrower and Lender each acknowledge and agree that it may have a constitutional

right to a jury trial in connection with any claim, dispute or lawsuit arising between them, but that
“such right may be waived. Accordingly, each of Borrower and Lender agree that it shall be in 1its
best interest to waive its right to a jury trial, and, accordingly, hereby waives such rnight to a _]ury
trial, and further agrees that the best forum for hearing any claim, dispute or lawsuit, if any, ansing
out of or mn connéection with the Loan, this Promissory Note, the Mortgage or the other Loan
Documents shall be a court of competent jurisdiction sitting without a jury.
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This Promiss 5 Note shall be construed in accordance with the laws of the State of
o "Mmlﬂgaﬂ - -

: “TITNESS WI-IEREOF onthe  day of June, 2000, Borrower has duly executed this
S .. _, _' 'f t be effective as of the date fixst written above, and if Borrower 1s other than a natural
~ -person, ] Bm'w or has caused this instrumenNp be duly executed by its duly authorized officer(s),

| partller(s) or oth uthﬂnzed representative(s),as the case may be.

WITNESSES ' “BORRQWER”

WB EQUITIES I TRUST

o A7 f

> V \7— M wh
' Its: ¢

* EIN: 113541914

STATE OF /?55(/ YORL )
) ss

COUNTY OF /VEW m’»ﬁ )

~ The fore 0l 5_2 hent was acknowledged before me thys .g day of June,\2000 by
}’/%fy V77 - of WB EQUITIES I TRUST, dqder Trust Agreemen\ dated
Aaecy 2, ...2.«:@0 , OR behalf of the Trust.

~ (NOTARIAL SEAL)
- Nbjary Public, County,
oY JEAN RO W Stadof ’
oo lateg
¥ 1o, OAROSK 5 3 o My Cowymission expires:
c Qualion. U 02/01/2001
O
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pa EXHIBIT “E?

RELEASE PRICE

 The gase Price is equal to $975,303.00, together with the-applicable prepayment premium to be
- paid with respect to a partial payment as set forth in the Note and all accrued and unpaid interest due
_under the Note and all other sums then due under the Loan Documents in immediately available
funds. Mortgagor shall be responsible for the payment of the Release Price, together with all of
Morigagee’s reasonable costs and expenses, including reasonable attorneys' fees, in connection with
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ADDENDUM TO MORTGAGE

" al Terms:
- . o o T E L - . ) ’

R ) 40. - f-‘Loan-COm_mitment” means that certain commitment letter from Mortigagee

- thm : datedFebruary 18, 2000, as amended. “Note” means that certain Promissory Note
‘from Mortgagor to Mortgagee of even date herewith in the original principal amount of
$3,127,661

00, the form of which is attached as Exhibit “D” and incorporal

ed herein by reference.
41.

o The obligations of Mortgagor under this Mortgage are subject to the
limitations on liability set forth in the Note.

o 42 Notwithstanding anything to the contrary contained in this Mortgagg,
Mortgagee may in its sole discretion permit a one time sale of the mortgaged premises and

~ assumption of the Loan if all of the following standards have been met to Mortgagee’s satisfaction
prior to any proposed sale and assumption of the Loan:  °

T (a) Mortgagor shall have obtained Mortgagee’s prior written approval of the
~ “proposed sale and assumption of the Loan;

- (b), The proposed buyer of the mortgaged premises 1s not a tenant of all or any
‘portion of the mortgaged premis

es and has experience in the operation of a project of a comparable
 size and for a comparable use and has a good reputation in the community;

| (¢©)  The proposed buyer has a net worth comparable to that of Mortgagor and
sufficient to sustain Mortgagor’s obligations under the Loan Documents;

(d) . Mﬂi’tgagee shail receive a mortgage assumption fee of one percent (1%) of
the then unpaid principal balance of the Loan

i the form of cash or certified or cashier’s check;
provided, however, there shall be no assumption fee within the first twelve (12) months after the date
~ hereof; | -

(€) The proposed buyer is acceptable to Mortgagee in all respects;

() As of the date of any such sale of the mortgaged premises, Mortgagor shall
not then be in defanlt in

the performance of any of its obligations under any of the Loan Documents;
and |

. (g) The proposed buyer (and its principals) agree to assume all of Mortgagor’s
obligations under the Loan Documents in a form and content satisfactory t

o Mortgagee.
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