PEAK, INC. LEASE AGREEMENT

THIS PEAK, INC. LEASE AGREEMENT (this "Lease") is made
and entered into this agi"’ day of _E(ttn?éf’
, 1983, by and between Valleydale Village Properties, an
Alabama general partnership (herein "Landlord™), and Peak,
Inc., an Alabama corporation (herein "Tenant"), Landlord
and Tenant being sometimes collectively called “Parties”,
with any one of the parties sometimes called a "Party". *

WITNESSETH: N

WHEREAS, Landlord is the owner in fee simple of

certain Property hereinafter more particularly described;
and

WHEREAS, TENANT wishes to 1lease said@ Property from
LANDLORD provided LANDLORD provides up to $110,000.00
maximum as a construction allowance to allow TENANT to

construct the Premises for an Express 0il Change business
thereon;

NOW, THEREFORE, in consideration of the premises and
the mutual covenants and promises contained herein,
LANDLORD and TENANT hereby agrees as follows:

— ARTICLE -
DEFINITIONS

1.01 Definitions:

The terms defined below shall have for the
purposes of this Lease the meanings set forth in this
Section 1.01. Other terms are defined throughout the
Lease and have the meanings set out therein.

o e
. % vl (a) “Approved” and “Approval” shall have the
%"ﬁ '-3‘ meanings ascribed thereto in Section 9.11.
YA h "~ .
‘“%"ﬂ"; - (b)Y "Additional Bgm;'* means any and all amounts,
i * 0 other than Base Rent, required to be paid by
%%% © TENANT pursuant to this Lease.
v B .
'{ﬁﬂﬂﬁ t? (c) “Base Rent" means the rent payable pursuant
'ﬁ"%ﬁﬂ u to Section 3.02.
W0 1)
#g '{3 (d) *“Commencement Date™ means the earlier of (a)

r the date on which TENANT commences doing
business in the Premises or (b) thirty (30)
days after TENANT substantially completes

! __ construction as evidenced by issuance of a
| certificate of occupancy or other indication
of governmental approval of completed
construction, but in no event later
than _Tuge. 139 . If a certificate
of pCccupancy or other indication of
governmental approval of completed
construction is not available, a certificate
of the architect or Contractor of TENANT
shall be sufficient.

(e) “"Lease Year" means each twelve (12) month
period during the Term starting with the
twelve (12) month period beginning on the
Commencement Date or, if same does not fall
on the first {(lst) day of a month, the first
(1st) day of the first (1st) £ull month
following the Commencement Date; provided,
however, that the first (1lst) Lease Year




(£)

{g)

(h)

shall also include any period Dbetween the
Commencemaent Date and the first (lst) day of
the £irst (ist) full month thereafter if the
Commencement Date does not fall on the first
(1st) day of a month,.

*Real Property Taxes™ means all taxes and
assessments whatsoever, whether municipal,

state, federal or otherwise, levied,
impoged, assessed or charged against the
Premises or wupon LANDLORD in connection
therewith or from time ¢to time levied,
imposed, aBsessed or charged in the future
in lieu thereof or in substitution thereof
or in addition to or for which LANDLORD 1is
liable in connection with the Premises, but
excluding from the foregoing the income or
profits taxes upon the income of LANDLORD to
the extent that any such taxes are not
levied or imposed in 1lieu of or in

- substitution of Real Property Taxes against

the Premisgses,. There shall be specifically
included in the term "Real Property Taxes"
any taxes now in existencé or which may be
enacted in thé future on rents charged under
this Lease.

"Rent*® means the Base Rent and Additional
Rent.

“Term” means the period commencing on the
Commencement Date unless such date occurs on
a day other than the first day of a calendar
month. If the Commencement Date occurs on a
day other than the first day of a calendar
month, then the Term shall begin on the
first day of the first full month of the
first Lease year and end on the last day of
the month in which occurs the fifteenth
(15th) anniversayy of the Commencement Date.

- ARTICLE II -
LEASE OF DEMISED LANDS

2,01 DEMISE AND TERM:

(a)

In consideration of and subject to the rents

" herein reservead and the covenants and

conditions herein contained on the part of
TENANT to be paid, performed, observed and
complied with, LANDLORD hereby lets, leases
and demises unto TENANT and TENANT hereby
lets, leases and takes from LANDLORD, the
“Premises”, being the tract or parcel of
land more particularly described on Exhibit
“a» attached hereto and by this reference
made a part hereof (the Premises may also be
raferrad to as the “Property”). and
including the Building, which is more
particularly | described in and to be
constructed in accordance with the plan for
development, construction and installation
of the Building (the "Development Plan") to
be prepared by TENANT and approved by
LANDLORD in accordance with this Lease, to
have and to hold the Premises during the
Term, unless and until sooner terminated as
may be provided herein,




2.02

2.03

(b)

LANDLORD and TENANT covenant and agree to
perform, fuwlfill and obsBerve the covenants,
obligations and conditions herein contained.

RENEWAL OPTIOQN:

(a) TERANT s5hall have the right to renew this

(b)

Lease for one (1) additional term of five
(5) years commencing on the explration of
the Term of thia Lease (hereinafter referred
to as the "Ranewal Lease Term". "~ TENANT
shall give LANDLORD notice of exercise of
such renewal option at least one hundred
eighty (180) days prior to the expiration of
the immediately preceding leasa term.
TERANT'S right to exercise its option shall
be null and void if TENANT is in default at
the time for the exercise of the option.
Time iz of the essence of this provision and
the exercise of this option.

All the terms, covenants and conditions of
this Lease, including the obligation to pay
Rent at the *rate set forth herein, shall
continue in full force and effect during the
Renewal Lease Term, except that TENANT shall
have no further' renewal rights during the
Renewal Lease Term except for its ability at
the end of the Renewal Lease Term to have a
right of first negotiation as set forth in
Subparagraph (c) below.

Provided TENANT has exercised its right to
the Renewal Lease Term, at the end thereof
LANDLORD hereby grants to TENANT a first
right to negotiate &a Lease. This right
shall mean that if LANDLORD intends at such
time to relet or operate the Premises asg an
automotive aarvi‘ce facility, it will first
negotiate in good faith with the TENANT. If
TENANT does not accept LANDLORD'S offer
within fifteen (15) days, LANDLORD shall be
free to offer such Lease to third parties.
TENANT shall have the first right of refusal
to accept an offer made to third parties
during the six (6) month period following
the termination of the Renewal Lease Term.
TENANT  shall remain in possession as a
tenant from month to month at the
then-existing Rent during the shorter of the
negotiation period or wuntil the date on
which the TENANT refuses an offer under this
Section 2.02 {(c). In any event, this first
right to negotiate and first right of
rafusal shall lapse six (6) months after the
termination of the Lease Term.

SURRENDER :

(a)

r
At the expiration of the Term or the earlier

termination of this Lease, TENANT agrees
peaceably to surrender and deliver to
LANDLORD the Premises in the state of repair
required of TENANT pursuant to this Lease,
except for loss or damage caused by fire or
casualty and ordinary wear and tear, and
depreciation and obsolescencs. Ovnership




' and title to any improvements shall
thereupon vest in LANDLORD free and clear of
all encumbrances except the Permitted
Encumbrances and such other encumbrances
created or suffered to be created by
LANDLORD, and thereupon the rights of TENANT
under this Lease shall terminate.

{b) HNotwithstanding the foregqoing, TENANT shall
" have the right upon the expiration of the
Term to remove all or any Personalty from
the Premises so long as any physical.damage
to the Premises occasioned by such removal
is repaired by TENANT. For the provisions
dealing with removal of Personalty, see
Paragraph 5.03. The Term "Personalty™ as
used in this Lease shall mean all moveable
trade fixtures, signs, and other personal
property installed by TENANT at TENANT'S
sole cost in or on the Property.

2.04 COVENANTS OF TITLE AND QUIET ENJOYMENT"

{(a) LANDLORD warrants that it has fee simple
title to the *Pramises and that the Premises
shall be delivered to TENANT free and clear
of all claims, obligations, mortgages,
agsessments, lieéns and encumbrances of any
nature whatsoever except for those matters,
if any, more particularly described on
Exhibit »C" attached hereto and by this
reference made a part hereof (the "Permitted
Encumbrances”).

(b LANDLORD covenants and agrees that TENANT,
upon payment of the Rent hereby reserved,
and performing and observing the covenants
hereof to be kept and performed by TENANT,
shall peaceably hold and enjoy the Premises
with exclusive qontrol and possession of the
Premises for the Term, except as may be
otherwise expressly stated herein.

2,05 OVERHOLDING: If LANDLORD permits TENANT to
remain in possession of the Premises after the expiration
of the Term and without an agreement concerning such
overholding and accepts Rent in respect thereof, a tenancCy
from month to month shall be deemed to have been created.
Such tenancy may be terminated at any time by either
LANDLORD or TENANT by notice to the other with the
termination date to be set out in the notice and to be at
least thirty (30) days after delivery of the notice. B5uch
tenancy, in the absence of written agreement to the
contrary, shall be subject tec all the terms of this
Lease. In the event TENANT holids over at the end of the
Lease term or Renewal Lease Term without LANDLORD'S
consent, such tenancy shall be at will and may Dbe
terminated at any time by LANDLORD, and, until terminated,
TENANT shall owe as rental therefor an amount equal to two
times the rental being paid during the final month of the
Lease term,

~ ARTICLE III -
RENT

3.01 COVENANT TOQ PAY: TENANT shall pay the Base Rent
and Additional Rent as herein provided.
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3.02 ¢+ BABE RENT: No rent shall be payable by TENANT
prior to the Commencement Date.

(a)

(b)

{c)

TERANT shall pay to LANDLORD as Base Rent
for that portion of the Term beginning on
the Commencement Date and continuing
thereoafter for each Leage Year during the

Term or any renewel thereof, the annual sum
of:

Ground Rent $18,000.00 .
| ~
Plus Estimated Net

Construction Cost

of $110,000.00

amortized over 180

months at 12% interests= $15,842.22

Est. Annual Base Rent = $33,842,22
Est. Monthly Base rent = §$ 2,820.19

The Base Rent shall be payable in equal and
consecutive monthly installments, in
advance, on 4tha first (1lst) day of each
calendar month. Base Rent shall be prorated
should the Commencement date occur on a day
other than the first day of the month based
upon the number of days remaining in the
month,

“Net Construction Cost”™ means the <Cost
actually paid by LANDLORD, such amount not
to exceed $110,000.00, but dJdoes not include
any amounts in excess of such amount which
are to be paid by TENANT, for the
permitting, construction and installation of
the Building on the Premises in accordance
with Article 1V hereof. Net Construction
Cost shall include the actual costs incurred
by TENANT to ' pay for surveys, tests,
architectural fees, engineering fees,
professional fees or other fees, site plans,
raeports, fees, permits, contractors,
subcontractors, laborers, materialmen,
suppliers and vendees for services,
equipment, and supplies utilized 1in the

‘construction and installation of Building,

including actual interim construction pericd
interest costs incurred by Landlord 1in
financing the payment of these costs, which
interest costse shall be deemed to be paid
first. Net Construction Cost shall not
include taxes, accountant's fees, attorney's
fees, salaries, compensation or income of
any employees, representatives, agents or
partners of TENANT, any operating or
administrative overhead of TENANT, any costs
or expenses of TENANT not directly related
to the construction and installation of the
Building. As soon as practicable after the
completion of construction by TENANT,
LANDLORD and TERANT shall mutually determine
the Base Rent in accordance with the
provisions of this Bection and shall execute
and deliver an “"Actual Base Rent and
Commencement Date Agreement” 1in the form
attached asg Exhibit *D* specifying the
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' actual Base Rent as 80 calculated. The
first such monthly installment shall be due
and payadble on the Commencement Data. If
the Commencement  Date occurs on a date other
than the first day of a month, the first
installment of Base Rent shall be a prorated
amount based wupon the number of days
remaining in such .month, Notwithstanding
anything herein contained to +the contrary,
LANDLORD and TENANT acknowledge and agrde
that the parties have entered into this
LLease based upon a maximum expénditure
allowance by LANDLORD of $110,000.00, In
the event the actual construction costs
shall exceed $110,000.00, such excess shall
be paid solely by TENANT,.

{(d) During the rental Term, and the Renewal
Lease Term, every three (3) years beginning
wlth the start of the fourth Lease Year and
thereafter every third year, TERANT agrees
to pay to LANDLORD as additional Base Rent,
an amount egual to the product obtained by
multiplying the actual Base Rent as
caluclated orf Exhibit *"D* by a fraction, the
numerator of which is the "Consumer Price
Index -~ Seasonally Adjusted U.S. City
Average for All 'Urban Consumers (1967=100),"
published monthly in the *“Monthly Labor
Review"™ of the Buresau of Labor Statistics of
the United States Department of Labor
Btatistics of the United States Department
of Labor ("CPI-U"), for the last calendar
month of every third Lease Year, and the
denominator of which is the CPI-U for the
first full calendar month of the first Lease
Year. Should this fraction be less than one
(1), this paragraph shall be inapplicable
for that specific adjustment and shall be
recomputed on the next scheduled date.

{e) In the event TENANT shall fail to pay Rent
by the tenth (l10th) day of any month,
LANDLORD may impose a late charge in the
amount of five percent (5%) per month for
each month or part thereof that such Rent
remaina unpaid.

3.03 PAYMENTS OF RENT: All Rent shall be paid at the
office of LANDLORD designated in Section 9.01 hereof, or
at such other place in the United &States of America
degsignated by LANDLORD, in 1lawful money of the United
States of America, without any prior demand therefor.
TENANT covenants and agrees that the Rent to be paid
hereunder shall be, except as otherwise expressly provided
herein or permitted by 1law, paid without off-set or
deduction.

3.04 NET LEASE: TENANT acknowledges and agrees that,
from and after the Commendement Date, it is intended that
this Lease 1is, except as otherwise expressly stated
herein, a completely "net lease"™ t¢ LANDLORD, and that
LANDLORD ig not responsible during the Term for any costs,
charges, expenses and outlays o¢of any nature whatsoever
arising from or pertaining to the Premises, including,
without limitation, the Building, or the use and occupancy
thereof, or the contents thereof or the business carried
on therein, except as may be otherwise expressly stated
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herein! From and after the Commencement Date, TENANT
thall pay all charges, impositions, costs and expenses of
every nature and kind relating to the Premises, except as
herein expressly provided tﬂ the contrary. TENANT 1is
regponsible for all repairs and maintenance expressly

including but not limited to the roof, structure, paving
and landscaping.

3.05 TAXES, UTILITY, AND OTHER CHARGES: TENANT agrees
to pay when due at TENANT'S sole expense and for its owh
account the following as “"Additional Rent"™: 1

.

(a) within fifteen (15) days following TENANT'S
receipt from LARDLORD of a tax bill for the
tax year 1iIn which the Commencement Date
occurs, of the total Real Property Taxzes on
the Premiges for the tax year in which the
Commancemant Date occurs, prorated Efrom the
Commencement Date to the end of such tax

year, based on actual days elapsed;

(b) from and after the first day of the next
succeeding tax year - following the
Commencement Date until the end of the Term
or earlier térmimation of this Lease, each
and every installment of Real Property Taxes
on the Premises or any part thereof,
prorated, if applicable, for any partial tax
year during the Term; and

{c) TENANT shall pay for the fire dues assessed
with respect to the Premises; and

(d) from and after the Commencement Date and
thereafter during the Term of this Lease,
all utility charges and rates, including,
without limitation, all charges for sewer
ugsage or rental, refuse removal, gas, water,
heat, electricity and/or telephone, and
similar taxes,; rates, charges and
assessments, including payments in lieu
thereof, which are properly charged, levied
or asgessed in connection with the Premisges
or any part thereof and which are properly
levied or assessed against TENANT or which
would, 1f wunpaid, become a 1lien on the
Premises or TENANT'S 1leasehold interest
therein or where such lien will, at any
time, affect the interest of LANDLORD; and

({e) from and after the Commencement Date and
thereafter during the Term of this Lease,
any business taxes or 1license fees and
gimilar taxes and any taxes imposed on the
Rents which may be charged, levied or
assessed in connection with the Premises or
TENANT'S leasehold interest therein, which
taxes or feas are properly levied or
assessed agalinst TENANT, the Premises or
TENANT'S leaséhold interest therein; and

(f) all other charges and expenses which are the
reaponsibility of TENANT pursuant to this
Lease.

If the Premises are separately assessed, TENART will pay
the entire tax on the Premises. If it is not. separately
assessed, TENANT shall pay the tax attributable to the
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improvements (building, paving and gutter) on the Premises
and a pro rata portion of the tax attributable to the land
based upon a fraction the numerator of which is the number
of square feet in the TENANT'S Premises and the
denominator of which is the total sgquare feet in the
assessed parcel. Payment of this additional rent shall be
within fifteen (15) days after LANDLORD makes demand upon

TENANT for such payments and provides evidence that the
taxes have been paid. . :

)

3.06 LANDLORD MAY PAY ADDITIONAL RENT: If TENANT
fails to pay when due any Additional Rent require? to bé

paid by TENANT pursuant to this lLease, LANDLORD shall have
the right to pay the same at the expense of TENANT after
ten (10) days' prior written notice to TENANT thereof, and
TERANT covenants to pay to LARDLORD as Rent any amounts so
paid by LANDLORD with interest at two percentage points
(2%) above the prime rate then charged by AmSouth Bank,
N.A., Birmingham, Alabama.

3.07 CONTESTATION BY TENANT:

{a) TERANT 8hall have the rjght, at TENANT'S
expense, by appropriate proceedings
conducted dikMigently and in goed faith, to
contest or apply for a reduction of the
amount, legality or mode of payment of all
utility charges,' taxes, rates, duties, Real
Property Taxes, charges, assessments or fees
of any nature whatsoever payable by TENANT
hereunder; so0 long as demand was first made
on LANDLORD to contest such charges, taxes,
or rates, and LANDLORD refused to contest
any claim for 1lien 1levied or charged in
respect of the Premises; and to contest any
statute, law, ordinance, regulation or other
rule affecting the Premises.

(b) During the period of any contest,
application or .action made or taken in
accordance with this Section, no default or
Event of Default shall be deemed to have
occurred in the performance of the covenant,
obligation or agreement under this Lease
which is the subject matter of such contest,
application or action; provided, however,
that during the period of any such contest,
application or action there shall be no
abatement of Rent by reason ©f this Section
{except any payment to be made with respect
to the item being contested).

{c) No contestation by TENANT shall be conducted
in such a manner as to cause the loss of the
Premises through sale or forfeiture or
imposition of a lien. If any such
contestation could reasonably result in such
loss, LANDLORD may require TENANT to post
security (in the form of cash, a bond or a
latter of credit, as LANDLORD may elect) in
the full amount of the lien or claim being

contested.

{d) LANDLORD shall not wunreasonably decline to
assist TENANT, with respect to any action
taken by TENANT pursuant to this Section, 80
long a8 TENANT reimburses LANDLORD for all
costs reasonably incurred as a result

thereof,

T
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4.01 ~ USE QF IHR LEMED EREMISEE: TENANT may use the
Premises solely for coadicting a fast-service, drive-in
oil change business, including automobile maintenance:
engine and tire servicing, and other  -miscellaneous
automobile repairs. TENANT shall promptly open fo¥
business on the Commencement Date and shall operate
continuously a fast-service, drive-in o0il change Dusiness
during the entire Term and any renewal or extensions of
this Lease in 100% of the Premises with a full staff of
employees and & full inventory of products and services
for the conduct of business as described above, in
accordance with the o¢operating standards and practices then
employed by others in the express o0il change industry. 'In
the event TENANT or its assignee shall cease to actively
and continuously operate its business in and on the
Premises and TENANT shall remain out of operation for a
period of ninety (90) consecutive days, then LANDLORD, in
addition to any other remedies as set forth in Paragraph
8.02 hereof, at any time thereafter, at LANDLORD'S option,
shall have the right to recapture the Premises by giving
written notice to TENANT and, on the effective date set
forth in such written notice, which shall be at least
sixty (60) but not more than ohe hundred twenty days (120)
after the date of such notice, LANDLORD may regain
possession of the Premises and terminate TENANT'S Lease,

4,02 PROHIBITED ACTIVITIES AND OBSERVANCE OF LAW:
TENANT covenants and agrees that TENANT will not use or

permit, or suffer the use of the Premises, or any part
thereof, for any act or omission which constitutes waste
upon or damage to the Premises. TENANT shall, at its sole
cost and expense promptly observe and comply with all
provisicons of law and all requirements of all governmental
authorities, including federal, state and municipal
authorities, now or hereafter in force which pertain to or
affect TENANT'S use of the Premises or the conduct of any
business in the Premises, or the making of any repairs,
replacements, alterations, additions, changes,
substitutions or improvements of or to the Premises.

4,03 ANSPECTION: Prior to the execution of this
Lease, & plot plan was provided to TENANT and TENANT has
ingspected the Premises. The Premises are acceptable to
TENANT and have expressly been approved by TENANT.

4.04 ACREEMENT TO CONSTRUCT IMPROVEMENTD: TENANT

agrees to improve the Premises by constructing and
installing thereon, the Building, which shall be done in
substantial conformity with the design and general
building improvement plans, drawing specifications and
criteria mutually agreed upon by the Parties, and, in
substantial conformity with the Development Plan to be
prepared by TENANT and Approved by LARDLORD in accordance
with 8Section 4.0% below. Such construction by TENARNT
shall be performed by a contracteoer and architect Approved
by LANDLORD. LANDLORD shall provide %$110,000.00 for Net
Construction Costs. The use of this $110,000.00 fund (the
*Fund*) shall be according to the following conditions.
In order to receive disbursements from the Fund, TENANT or
TENANT'S contractor must submit a disbursement reguest in
a form acceptable to LANDLORD. Such requests shall not be
made more frequently than once a month, unless LANDLORD
agrees to more frequent disbursements. The request shall
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be supported by data substantiating the TERANT'S and/or
the contractor's right to payment as LANDLORD may
require, Upon receipt of the request, LANDLORD may cause
an inspection to be made of the progress of construction
and may employ somsone for such purpose., If LANDLORD is

satisfied with the progress and the request, the

disburgement shall be made directly to TENANT or TENANT'S

_contractur with the check made payable to TENANT and
- TENANT'S contractor, jointly. LANDLORD shall be entitled

tc withhold ten percent (10%) of the disbursements until
the Building 48 occupied and TENANT has received a
certificate of occupancy. LANDLORD may require, ™at its
option, lien release provisions to be executed prior to
any disbursements. The disbursements shall be made until
TENANT reaches the #$110,000.00 ceiling. Once the entire
$110,000.00 PFund is disbursed, all additional costs
incurred to complete the c¢onstruction shall be born solely
by TENANT, Prior to any disbursements, LANDLORD must
receive the following:

(1) Satisfactory proof that all required access
routes, and curb-cuts are legally sufficient for
access to the Premises, may be lawfully paved and
constructed, are sufficient for utilities to be
run and are approved by the LANDLORD or
LANDLORD'S representative,. This Approval by
LANDLORD or LANDLORD'S representative shall not
be unreasonably withheld and shall be predicated
upon TERANT'S compliance with the Development
Plan and the planas and specifications o¢f the
Premisges' construction.

(2) Complete sat of plans and specifications
cortified by the architect and with his seal and
anyone else whose prior approval may be legally
raquired; and

(3) Lien waivers for work performed or materials
delivered to date; and

{(4) Copy of building parmi%.
No disbursements will be required if:

(1) The Building is materially damaged by fire or
other casualty and not repaired, unless the
LANDLORD recaeives Iinsurance proceeds or a cash
deposit from TENANT sufficient, 1in LANDLORD'’S
judgment, to pay for the repairs in a timely
manner; OR

(2) TENANT is in default under this Lease Agreement.

4.05 DEVELOPMENT PLAN: Within fifteen (15) days of
the axecution of this lLease, TENANT and TENANT'S architect

shall cause to be prepared and submitted to LANDLORD for
LANDLORD'S Approval the Development Plan, which
Davelopment Plan will be generally based upon the Site

Plan attached heretc as Exhibit *"B" and by this reference
made a part hereof. LANDLORD will then approve TERANT'S

Development Plan, If LARDLORD fails to approve the
Development Plan or TENANT'S selection of the architect or
contractor within the time set forth below, TENANT shall,
within fifteen (15) days select a new architect and/or
contractor and submit a new Development Plan for
LANDLORD'S Approval. If LANDLORD Approves the Development
Plan, TENANT'S architect and contractor shall immediately
begin construction in accordance with Section 4,07
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hereof ; If LANDLORD fails to Approve this second
Development Plan or the selection of the architect or
contractor within the allotted time frame, LANDLORD may
either terminate this Lease or allow TENANT to submit
another architect or Development Plan for approval

‘according to the same terms as above. In order for TENANT

to. obtain the raguisite information to prepare the
Development Plean, TERANT shall have the right to enter
upon the Property at any time after the full execution of
this Lease and prior to the Commencement Date for the
purposes of conducting site inspections and for having
soil tests taken thereon by a soil testing laberatory
without 1liability for payment of Rent or of any other
charges required to be paid by TENANT hereunder, but
otherwise subject to the terms and conditions of this
Lease. The Development Plan which must be submitted to
LANDLORD shall consist of detailed plans, specifications
and working drawings which accurately reflect the building
site location on the Property, the overall site plan, the
exterior materials and appearance of the Building,
complete parking layout and driveways, elevation drawings,
all exterior lighting and all signs to be located upon the
Premises, landscaping plans, ingress and egqress designs,
curh cuts, if any, traffic flow, sanitary and storm
drainage systems, other utilities, curbing and gutters,
trash areas and suitable screening thereof, and 1loading
areas and docks. LANDLORD shall either give or withhold
its Approval of the submitted' Development Plan(s) within
ten (10) days after the Development Plan of TENANT is
received by LANDLORD. If LANDLORD and TENANT cannot agree
on the final Development Plan within such time period,
then LANDLORD may terminate this Lease.

4.06 APPLICABLE ENVIRONMENTAL LAW PROTECTIONS: The
term “Applicable Environmental Law” shall be defined as
any statutory 1law, rule, regulation, or case law

pertaining to¢ health or the environment or petroleum
products or radon radiation or o0il or hazardous substances
or solid wastes, including without limitation the
Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 ("CERCLA®), as codified at 42 U.S.C.
89601 et seg. (1982) [and applicable state statutes]; the
terms "hazardous substance®™ and "release" shall have the
meanings specified in CERCLA, provided, in the event
CERCLA is amended to broaden the meaning of any term
defined thereby, such broader meaning shall apply
subsequent to the effective date of such amendment, and
provided, to the extent that the laws of the State of
Alabama establish a meaning for "hazardous substance" or
“release” which is broader than that specified in CERCLA,
such broader meaning shall apply. TENANT represents and
warrants that no activity will occur on the Premises that
will subject the Premises, TENANT, LANDLORD or their
successors or assigns to any existing, pending or
threatened investigation or inquiry by any governmental
authority that will result in any response costs or
remedial obligations, or otherwise, under any Applicable
Environmental Law and this representation and warranty
would@ continue to be true and correct following disclosure
to the applicable governmental authorities of all relevant
facts, conditions and circumstances, if any, pertaining to
the Premises; that TENANT has not obtained and is not
required to obtain any permits, 1licenses or similar
authorizations to construct, occupy, operate or use any
buildings, improvements, fixtures or equipment forming a
part of the Premises by reason of any Applicable
Environmental Law; that TENANT hags taken all steps




nacessary to determine and has determined that no
petroleum products, oil, hazardous substances, or solid
wastes have been disposed of, located in, or otherwise
released from the Premises; and that the use which TENANT
hag made, makes or intends to make of the Premises will
not result in the location, disposal, or other release of
any petroleum products, oil, hazardocus substancesg, or
solid wastes on or to the Premises. TENANT hereby agrees
to pay any fines, charges, fees, expenses, damages,
logges, liabllities, and response costs arising from or
pertaining to the application of any such Applicable

"Environmental Law to the Premises. TENANT further. agrees

to indemnify and forever save LANDLORD harmless from any
and all judgments, fines, charges, fees, expenses,
damages, losses, liabilities, response costs, and
attorneys' fees and expenses arising from the application

of any such Applicable Environmental Law to the TENANT,
the Premises, or LANDLORD; and this indemnity shall

survive the Term of this Lease, and any Renewal Term
hereof, or foreclosure of this Property or the taking of a
deed in 1lieu of foreclosure. TENANT agrees to notify
LANDLORD in the event that any governmental agency or
other entity notifies TENANT that it may not be in
compliance with any Applicable Environmental Law. TENANT
agrees to permit LANDLORD &0 have access to the Premises
at all reasonable times in order to conduct, at TENANT'S
expense, any tests which LANDLORD deems are necessary to
ensure that TENANT and the Premises are in compliance with
all Applicable Environmental Laws.

4.07 CONETRUCTION OF BUILDING: TENANT will Dbegin
congtruction of the Building within thirty (30) days from

the date of Approval of the Development Plan subject to
Section 9.12. TENANT shall use contractors and
subcontractors Approved by LANDLORD and will thereafter
dlligently pursue completion of the construction.

4.08 PERFORMANCE OF WORK: In performing any work on
the Premises, TENANT will proceed with the utmost Adue

diligence to completion thereqf and will 4o all acts and
things reasonably required by, and perform such work in
accordance with, this Lease and all applicable building
and zoning ordinances and all applicable laws, orders,
rules, regulations &and requirements of all federal, state
and municipal authorities. TENANT agrees to secure the
personal guarantee of the general contractor, in a form
satisfactory to LANDLORD, in lieu of a performance bond.
TERANT further agrees to obtain insurance to cover any and
all costs, liabilities, expenses or other claims which may
be inclident to or arise from the construction and to name
LANDLORD as an additicnal insured.

4.09 EXTERIOR SIGNS: The Development Plan shall seat
forth in detail the exterior signs to be erected on the
Premises. Such signage shall be subject to the written
approval of LANDLORD. Notwithstanding any provision of
the Lease to the contrary, upon the expiration or
termination of the Lease, LANDLORD shall not have the
right to use any signs or other goods or materials
containing any trade names and/or trade marks owned by
TENANT or its parent or subsidiary corporations, it being
understood that the same shall have been purchased and
erected by TENANT and shall remain its property and be
subject to elimination of such identification or removal
of such signs and other goods o¢r materials upon
termination of the Lease. Upon termination or expiration
of the Lease, TENANT shall eliminate  all such
identification from the Premises. Such removal shall be
accomplished in a workmanlike manner, and TENART shall

-12-
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make all repairs for damage resulting from such removal in
order that the Premises shall be in the same condition as
prior to removal.

4.10 WJIN 1 I\ AN AN HLIDE 3 H 1. .
Irrespective of any other provisions of this Lease, the
obligations of TENANT under this Lease are conditioned
upon TENANT'S sole satisfaction, within ten (10) days from
the date of full execution of this Lease by all parties
hereto (said period being herein called the “Feasibility
Period*), of the following items: (i} the proper zoning
and issuance of appropriate permits for the consfruction
of a fast-service drive-in o0il change business, (1i) the
igsuance of 8all permits, licenses and approvals by all
public authorities which are required in order for TENANT
to carry on its business upon the Premisges, (iii) the soil
and subsurface of the Premises conforming in their present
condition to TENANT'S requirements for construction and
maintenance of the contemplated improvements and the
environmental state of the Premises, and {(iv) the
condition of LANDLORD'S title to the Premises, Unless
TENANT notifies LANDLORD in writing within the Feasibility
Period that TENANT is dissatisfied with, K the items set out
above and the TENANT desires to cancel this Lease, the
Lease s£hall automatically bt effective.

~ARTICLE V-

RIGHTS AND DUTIES QF THE PARTIES
DURING THE TERM

5.01 ACTUAL BASE RENT __AND COMMENCEMENT _ DATE
AGREEMENT : Within thirty {30) days following the
Commencement Date, LANDLORD and TENANT shall execute and
deliver an "“Actual Base Rent and Commencement Date
Agreement.” The Actual Base Rent and Commencement Date
Agreement shall be in the form attached Exhibit "D" and by
this reference made a part of this Lease, with the blanks
appearing thereon completed, in accordance with the
provisions hereof. As the Actual Base Rent and
Commencement Date Agreement will not be executed for
thirty (30) days following the Commencement Date, TENANT
agrees to pay as Base Rent, the amount set forth in
Section 3.02 for the first two (2) months, or fractions
thereof, following the Commencement Date. For the third
month, the Base Rent shall then begin to be the amount set
forth in the Actual Base Rent and Commencement Date
Agreement. If the Base Rent in the Actual Base Rent and
Commencement Date Agreement exceeds the Base Rent in
Section 3.02, the difference shall be paid with the third
month's rent payment. If the Base Rent in the Actual Base
Rent and Commencement Date Agreement is less than the Base
Rent in Section 3.02, the excess paid by TENANT shall be
of fset against the third month's rent payment. Beginning
with the fourth month, Base Rent should be paid in
accordance with the Actual Base Rent and Commencement Date
Agreement,

5.02 INDEMNITY: TENANT will indemnify and save
LANDLORD harmless from any liability on account of any
damage to persons or property arising out of any failure
of TENANT to perform and comply, in any respect, with any
of the requirements and provisions of this Lease or
arigsing from TENANT'S use and occupancy of the Premises,
including, but not limited to, environmental hazards and
construction on the Premises.

~13-
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5.03 ° ADDITIONS, ALTERATIONS OR REMODELING: TENANT
shall have the right upon receiving the advance written
approval of LANDLORD to remodel and make any additions,
alterations, or extensions to the Premises or the Building
to be erected on the Premises without the payment of any
additional rentals. TENANT shall also have the right to
eraect, install, maintain and operate on the Premises such
Personalty as TENANT may deem advisable; provided,
however, all of the foreqoing will be made without any
expense to LANDLORD. TENANT will comply with all
applicable 1laws with respect thereto, and TENANT will
indemnify and save and hold LANDLORD harmless from any and
all mechanics® liens that may be filed against it and will
have such lien released without cost to LANDLORD,
including the duty to post security required by LANDLORD.
TENANT is hereby expressly given the right, at any time
during the Term of this Lease, or any renewal or extension
hereof, if TENANT is not in Default, and up to the
termination of this Lease, or any renewal or extension
hereof, to remove any such Personalty, but shall not be
obliged to d8o so; provided, however, TENANT will make
reasonable repairs to the Premises for any physical injury
caused thereto by such removal, but without any liability
for diminution in value of the Premises caused by the
absence of the Personalty so0o removed and without any
necessity for replacing same. In the event TENANT shall
fail to remove all such Personalty, then TENANT shall be
deemed to waive all rights to' any such Personalty not so
removed. Notwithstanding the above, LANDLORD may require
TENANT to remove any such Personalty at the end of the
Term, and if TENANT fails to do so within fifteen (15)
days of demand, LANDLORD may do so and recover the
reasonable cost of removal from TENANT together with
interest at the rate of two points over the Prime rate as
charged by AmSouth Bank, N.A., Birmingham, Alabama.

5.04 REPAIR OF PREMISES TENANT, at all times
hereunder, and at its sole cost, will keep and maintain

the Premises, including, without limitation, the Building
and the interior and exterior of the Building, and the
driveway and parking areas on the Premises, in a good
state of repair.

5.05 RIGHT TO ENCUMBER PERSONALTY: TENANT shall have
the right to place liens upon or give security interests

in any or all fixtures, equipment, materials, supplies,
books, records or other personalty at any time located,
erected or installed on the Premises by TENANT during the
Term (the “Personalty”). Any such lien or security
interest shall vest in the lien holder or secured party, a
prior lien on or security in such Personalty. LANDLORD
shall execute any reasonable instruments that the lien
holders or secured parties may request or require from
LANDLORD, with respect to acknowledging: {a) the right of
TENANT to erect or install such Persconalty, and that any
personalty shall not be deemed to be nor become part of
the Premises, (b) the right of the lien holder or secured
party to maintain a lien thereon or security interest
therein superior to any claim and interest of LANDLORD,
and {(c) the right to remove any and all such Personalty in
the event of default in the instrument creating the lien
or security interest, subject to making reasonable repairs
to the Premises for any physical injury caused thereto Dby
such removal, but without any liability for diminution in
value of the Premises caused by the absence of the
Personalty so removed and without any necessity for

replacing same,
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5.06 ' ACCESS TO PREMISES: LANDLORD, and any agents,
employees, officers and independent contractors of
LANDLCRD, will have access to the Premises at all
reasonable times. If LANDLORD reasonably determines that
TENANT 1is not maintaining the Premises, and 1f TENANT
refuses to commence such maintenance or repairs as
reasonably required by LANDLORD within ten (10) days after
written notice from LANDLORD to TENANT, LANDLORD may
proceed to cause such maintenance or repairs to be made
and may charge the same against TENANT, such amount to be
rapayable immediately upon demand together with interest
at the rate of two points over the prime rate as “charged
by AmSouth Bank, N.A., Birmingham, Alabama.

5.07 INSURANCE:

{a) TENANT, at all times during the Term of this
Lease from and after the Commencement Date,
or any renewal or extension hereof, and at
its expense, will procure, maintain and keep
in force general public liability insurance
for claims for personal injury, death, or
property damage occurring in or about the
Premises, with limits of not 1less than
$1,000,000,004 single coverage. LANDLORD may
require these 1limits to be increased ¢to
reasonable amounts during the Term,

(b} TENANT, at all times during the Term of this
Lease from and after the Commencement Date,
or any renewal or extension hereof, and at
its expense, will procure, maintain and keep
in force, insurance as required in BSection
7.01.

(c¢) TENANT, at all times during the Term of this
Lease from and after the Commencement Date,
or any renewal or extension hereof, and at
its expense, will procure, maintain and keep
in force, plate glass insurance.

(d) TENANT, at all times during the Term of this
Lease from and after the Commencement Date,
or any renewal or extension hereof, and at
its expense, will procure, maintain and keep
in force, fire, extended <coverage, and
vandalism and malicious mischief insurance
on the Building, all other improvements to
be constructed or installed on the Premises
by LANDLORD, and the Personalty, for the
full replacement cost thereof. If the
parties cannot agree as to the full
replacement cost value of the Building, such
value shall be determined by the insurance
company or companies issuing such policy or
policies. In the event of any 1loSs covered
by such insurance, the proceeds therefrom
(excluding that part of the proceeds, if
any, attributable to TENANT'S Personalty
erected or installed on the Premises) shall
be payable to LANDLORD; however, at the
request of LANDLORD, the policy or policies
of insurance shall contain a 1loss payable
clause in favor of LANDLORD'S mortgagee, if

any.

(e) Certificates of all such insurance will be
delivered to LANDLORD and, with respect to
the hazard insurance in subsection (4d),
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LANDLORD'S mortgages, if any. Each insurance policy
required under this Lease will name LANDLORD and Leitman -
Perlman, Inc., as agent for LANDLORD, as an additional
insured thereunder, will bs: issued by a financially
responsible company or companies licensed in the state in
which the Property 1s located, and will provide that such
policy or policlies will not be cancelled without the
ingsurance c¢ompany first giving LANDLORD written notice
thereof, at 1least ten (10) days before any such
cancellation shall become effective. ‘

(£Y TENANT may at its option provile the
~ insurance required under this Bection in a
blanket policy or policies of insurance and
may 8t its option effect the Iinsurance
required to be maintained pursuant to
Subsections (¢) and (d) of this Bection
under & policy or policies in the amounts
required less a reasonable deductible
amount, the loss with respect to which would

be required to be borne by TENANT.

5.08 WAIVER OF SUBROGATION: Notwithstanding anything
set forth in this Lease to the contrary, the Parties, to

the fullest extent permittbd by law, do hereby waive any
and all rights of recovery, claim, action or cause of
action against each other and their respective officers,
directors, partners, employees, agents, contractors,
invitees and licensees for any loss or damage that may
cccur to the Premises or any additions thereto, or any
contants therein (including the Personalty) by reason of
fire or any of the other perils required to be insured
hereunder, or for which LANDLORD or TENANT (as the case
may be) may in fact be reimbursed as a result of insurance
coverage effecting any loss suffered by either Party,
ragardless of cause or origin, including the negligence of
LANDLORD or TENANT or their respective permittees. Each
Party hereto shall be required to obtain such a waiver of
subrogation in any policy or policies of insurance
required to be maintained herewynder.

~ARTICLE VI-
ASSIGNMENT AND SUBLETTING

5.01 ASSIGNMENT AND SUBLETTING: TENANT shall not,
without the prior written consent of LANDLORD, such

consent not to be unreasonably withheld, at any time
during the Term of this Lease, or any renewal or extension
hereof, have the right (i) to assign this Lease, or its
rights hereunder, (ii) to sublet all or any part of the
Premises, (iii) to change the ownership of and/or power to
vote the majority of the outstanding capital stock of
TENANT, whether such change of ownership 1s by sale,
assignment, bequest, inheritance, operation of law, or
otherwise because TENANT is a corporation (other than one
whose shares are regularly and publicly traded on a
recognized stock exchange) . Hntwithstandiqg the
foregoing, TENANT'S franchisor shall have the right ¢to
receive an assignment o6f this Lease provided such
franchisor assumes all of the duties of TENANT hereunder
and provided further, that such assignment shall not
release TENANT or any of the gquarantors. TENART will
remain liable for the payment of all Rent required to be
paid hereunder and for the performance of all of the
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Birmingham, Alabama If TENANT fails to cure
within the applicable time period, TENANT'S Franchisor
shall then have the opportunity, in its discretion, to
cure during the same cure period. Should TENANT'S
Pranchisor cure TENANT'B Event of Default, TENANT'S
franchisor may  assume - TERANT'S rights, duties, and
obligations wunder this Lease under the same terms and
conditions contained herein; and, therafter, TENANT'S
Franchisor shall be, for the remaining term of this Lease,
gubject to this Lease as TENANT,

"‘.

Bfﬂs. LANDLORD'E REMEDIES: If an Event of Default
occurs, then LANDLORD may exercise any and all remedies
available at 1law or in equity, including, without
limitation, any one or more of the following remedies,
such remedies shall all include the costs for attorney's
fees and other expenses whether or not suit is filed: |

{(a) without terminating this Lease, re-enter the
Premises (by legal action, if necessary) and
preceed to relet all or any part of the
Premises as LANDLORD in its discretion may
deem reasonably necessary or appropriate,
and on such termsg, rentals and conditions as
may be commercially reasonable; all rental
received by LANDLORD from such reletting
shall be applied: firgt, to LANDLORD'S
expensesg incurred in connection with any
such re—entry and reletting, including
without limitation, any and all reasonable
costs and expense incurred in renovating or
altering space in the Premises to make it

gsuitable for reletting, brokerage
comnissions and fees incurred in connection
therewith, and advertising costs and

expense; gecond, to all Base Rent and
Additional Rental, if any, due hereunder but
not paid by TENANT; and third, all other
damages and expenses suffered or incurred by
LANDLORD as a 'result of TENANT'S breach

hereof. Unless LANDLORD has expressly
notified TENANT that it 1is exercising the
right of tarmination contained in

Subparagraph (b) of this Section, the
actions described in this Subparagraph (a)
shall not be deemed to terminate this Lease
or constitute an acceptance of any attempted
or purported surrender by TENANT of the
Premises or any part hereof; or

(b} by written notice to TENANT, terminate this
Lease, which termination shall be effective
fifteen (15) days after the date of such
notice, and upon receipt of such notice,
TENANT shall immediately vacate the
Premises. | LANDLORD may institute
dispossessory proceedings. In addition to
the foregoing, LANDLORD may, at any time
within six (6) months after the date of the
notice of termination, initiate an action
against TENANT for the recovery of all Rent
Aue hereunder through the date of the notice
of termination, or the date TENART vacates
the Premises, whichever later oCCurs,
together with reasonable attorney's fees
actually incurred; or
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terms,* covenants and conditions herein undertaken by
TENANT. In the event of an assignment or sublease by
TENANT, any rental pald by the assignee or sublessee in
excess of that payable by TENANT hereunder shall be the
property of LANDLORD alonsa. .

7.01 FIRE AND CASUALTY: If the Building on the
Preamises shall be damaged or destroyed by fire or other
casualty, LANDLORD may make any repairs it deems necessary
or may be required by 1law, to the extent such damage 1is
covered by insurance and to the extent the dJdamage was
caused by a casualty covered by the normal fire and
casualty policy with extended coverage endorsement and the
proceeds are not required by LANDLORD'S mortgage to 'be
applied on the mortgage. TENANT shall maintain insurance
on Rents, and Rent shall not abate while repairs are
underway. In no event shall LANDLORD be required ¢to
rebuild if the fire or casualty occurs during the final
three years of the Leage Term and TENANT does not exercise
the existing option to extend for five (5) years,. If
LANDLORD ealects not to rebuild or repair, the parties
shall be relieved of any responsibilities under this Lease
and the Lease shall be terminated effective as of the date
of LANDLORD'S notice that it ‘will not repalir or rebuild.
LANDLORD agrees to give TENANT notice that it will not
repalir or rebuild within ninety (90) days after LANDLORD
has received written notification of the fire or casualty.

7.02 CONDEMNATION :

(a) If the whole of the Premises shall be
appropriated or condemned under power of
eminent domain or by any competent authority
for any public or quasi-public use or
purpose during the Term of this Lease, or
any renewal hereof, LANDLORD shall be
entitled to tHe entire award for such
appropriation and taking of, or the injury
to, the Premises. In such event, this Lease
shall terminate when TENANT can no longer
use the Premises in the manner herein
intended, or when possession thereof shall
be required by the appropriating or
‘condemning authority, whichever shall first
OCCur.

(b) In the event that a part of the Premises
shall be appropriated or condemned and (1)
the part so taken shall include less than
the entire Premises, but any part thereof in
excess of 20% of this total area of the
Premises, or (ii) the part s0 taken shall
remove ten percent (10%) or more of the
depth from the front of the Premises, or
(iii) the part so taken shall consist of
twenty-five percent (25%) or more of the
total parking spaces on the Premises, or
(iv) such partial taking shall result in
cutting off direct access from the Premises
to any adjacent or contiguous public street
or highway, then and in any such event,
TENANT at any time within a period of sixty
{60) days after the date when possession of
the part of the Premises so taken shall be
required by the appropriating or condemning
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authority, may elect to terminate this
Lease, In the event TENANT shall fail to
exarcise much option to terminate this
‘Leage, or in the event that a part of the
Premises shall be taken or condemned under
circumstences in which TENANT shall have no
such option, then in either such event,
LANDLORD, with reasonable promptness, shall
make necessary repairs to and alternations
of the improvements on the Premises for thé
purpose of restoring same to an economic
architectural unit, susceptible to the samé
use ag that which was in effect immediately
prior to such taking and to the extent that
may have been necessitated by such
appreopriation or condemnation. TENANT shall
not be entitled to an abatement of all Rent
herein regquired to be paid by TENANT during
the period of such repairs and restoration
unless the condemnation requires the
business of TENANT to completely close due
to the condemnation,

In the event that a part of the Premises shall be
appropriated or condemned ‘and if TENANT s8hall fail to
exercise its option to terminate this Lease, or if TENANT
shall have no option as above provided, then in either
such event, this Lease shall continue in full force and
effect and shall terminate only as to that part of the
Premises 30 taken. In such event the monthly installments
of Pase Rent required to be paid under this Lease shall be
equitably reduced.

- ARTICLE VIII -
REFAULT AND REMEDIES

8.01 EVENTE OF DEFAULT: If TERANT fails to pay when
due, any Rent due hereunder and which failure continues

for a period of five (5) business days after notice of
such failure to TENANT or TENANT fails to keep, perform or
observe any of the other covenants to be kept, observed or
verformed by TENANT hereunder, which failure continues for
a period fifteen (15) days after written notice of such
failure to TENANT, unless such failure is of such a nature
that it will require more than fifteen (15) days to cure,
in which case such cure period shall be extended for so
long as TENANT shall continuously and diligently prosecute
the cure, of such failure and shall continue to perform
all of its monetary obligations hereunder, then, in either
of s8such events, an “Event of Default™ shall exist
hersunder, but the total cure period shall not exceed
thirty (30) days in total. Additional Events of Default

shall include:

{a) removal by TENANT from the Premises of any
goods or supplies except in the ordinary
course of business;

(b) £filing a petition in bankruptcy, appointment
of a receiver! or trustee, or the declaration
of insolvency of the TENANT;

(c) assignment by the TENANT for the benefit of
any creditor; or

{4a) abandonment of the Premises by TENANT.

8,02 FRANCHISOR'S REMEDIES: If TENANT commits an
Event of Default hereunder, LANDLORD shall give the same

fifteen (15) day notice to TENANT'S Franchisor, Express
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' (e) accelerate all Rent due under this Lease for

prompt payment within fifteen (15) days of
an Event of Default.

(d) keep and claim a8 the true owner, any
suppilies, goods, equipment or other items on
the Premises, subject to any existing liens,
upon. the re-entry by LANDLORD. LANDLORD may
also, at- its option, remove any of the
above-described items at the sole cost and
expense of TENANT which TENANT agrees to pa¥

within thirty (30) days of notice to“TENAN
of such removal.

- ARTICLE IX -
- ADDITIONAL PROVISIONS .
9.01 ADDRESSES-NOTICES Except for legal process

which may also be served as by law provided, all notices
required or deslred to be given with respect to this Lease
shall be in writing and shall be deemed have been given
when hand delivered or when deposited,. postage prepaid,
with the United States Postal Service {or its official

successor), certified, return receipt requested, properly
addressed as follows:

(i} To TENANT:

Peak, Inc.

502 Cahaba Park Circle
Birmingham, Alabama 35242
Attention: Mark W, Bond or
John T. Harkins

With Copy To:

Mark W. Bond

10 Inverness Center Parkway
Buite 350

Birmingham, ,Alabama 35242

(ii) To LANDLORD:

Valleydale Village Properties

c/0 Leitman - Perlman, Inc,

Suite 900, Bank for Savings BPuilding
Birmingham, Alabama 35203

Attn: Ben Perlman

With copy to:

Leitman, Siegal, Payne & Campbell, P.C.
600 North 20th Street, Suite 400
Birmingham, Alabama 35203

Attn: Eddie Leitman

The period in which a response to any such notice
must be given or taken, however, shall run from the date
of personal delivery or the date of actual receipt as
evidenced on ths return |[receipt. Rejaection or other
refugal to accept or inability to deliver because of
changed address of which no notice has been received shall
also constitute receipt.

All payments of Rent and all other sums payable
to LANDLORD hereunder shall be paid to LANDLORD at the

following address:
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Leitman - Perlman, Inc.

Suite 9500, Bank for Savings Building
Birmiigham, Alabama 35203

Attn: Ben Parlman

Such addresses may be changed from time to time by either
Party by notice to the other.

9.02  WAIVER QF RIGHTS; ENTIRE AGREEMENT: No failure or

delay by LANDLORD or TENAKT to exercise any right or powet
given it or to insist upon strict compliance by the other
with any obligation imposed on it, and no custom or
practice of either Party hereto at variance with any term
hereof shall constitute a waiver or a modification of the
terms hereof by LANDLORD or TENANT or any right either has
herein to demand strict compliance with the terms hereof
by the other. This Lease (including all exhibits and
addendums attached hereto) contains the sole and entire
agreement of LANDLORD and TERANT and no prior or
contemporaneous oral or written representation or
agreement between the Parties and affecting the Premises
shall have legal affect.

9.03 SUBORDINATION, = AND ATTORNMENT:
TENANT does hereby subordinate. . this Lease to any mortgage
which isB now existing or hereafter affects the Premises,
and@ to any renswal, modification or extension thereof,
subject to the following conditions and only 1if such
conditions have been met. TENANT upon request, but at
LANDLORD'S expense, 1if any, will execute and deliver any
instruments required to subordinate this Lease to any such
mortgage, provided, LANDLORD shall simultaneously deliver
or cause to be delivered to TENANT an agreement in writing
in form reasonably acceptable to TENANT executed by such
mortgagee, providing that 50 1long as TENANT shall
faithfully discharge its obligations under this Lease, its
tenancy shall not be disturbed nor this Lease affected by
any default under such mortgaqge, and in the event of a
foreclosure sale of tha Premises pursuant to such
mortgage, or any s8ale, transfer, conveyance or other
proceeding in 1lieu thereof, that same will be sold,
transferred or conveyed subject to this Lease, the terms
of which, specifically inc¢luding, without limitation, any
first refusal and/or purchase options provided TENANT
hereunder, shall be binding upon the mortgagee or other
purchaser at foreclosure or other procedure or sale in
lieu thereof and their heirs, successors and assigns.
TENANT agrees that in the event of a foreclosure or sale
in lieu of foreclosure, it will attorn to the mortgagee or
purchaser at such foreclosure sale. The obligations of
TENANT hereunder and the subordination hereunder are
contingent upon LANDLORD'S mortgagee granting to TENANT a
non-disturbance provision whereby LANDLORD'S mortgagee
assuraes TENANT that if it complies with the terms of this
Lease, then its rights under the Lease shall not be
disturbed by a foreclosure or sale in lieu of foreclosure.

9,04 SEVERABILITY: If any clause or provision of this
Lease or the application thereof to any person, entity or
circumstance is or baedomes illegal, invalid, or

unenforceable because of present or future, laws of any
rule or regulation of any governmental body or entity,
offective during its Term, the intention of the Parties
hereto is that the remaining parts of this Lease and the
application of such clause or provision to persons,
entities or circumstances other than those as to which it
is held invalid or unenforceable, shall not be affected
thereby and each such clause or provisions shall be valid
and enforceable to the fullest extent permitted by law.

-21-




——t e e e ——p = === = ter

- shall be assumed in each case to be fully expressed. -

9,05 CAPTIONS: The captions used in this Lease are
for convenience only and do not in any way 1limit or
amplify the terma and prowvisions hereof. The use of the
termg "hereof", "hereunder” and "herein" shall refer to
the Lease as a whole except where noted otherwise, The
necessary grammatical - changes required to express
singular, plural, male, female or neuter as applicable

\

9.06 SUCCESSORSE AND ASSIGNS: The provisions of this
Lease inure to the benefit of and be binding upon LANDLORD
and TENANT, and their respective successors, heirs, legal
representatives and assigns, subiect, however, in the case
of TENANT, to the provisions of Article VI.

9.07 COVERNING LAW: The laws of the State of Alabama
in which the Property 1is 1located shall govern the
interpretation, validity, performance and enforcement of
this Lease.

9.08 ESTOPPEL CERTIFICATE: At any time and from time
t¢ time, TENANT or LANDLORD, on or . before the date

specified in a request therefor made by the other, which
date shall not be earlie? than ten (10) days from the
making of such request, shall execute, acknowledge and
deliver to the reguesting Party a certificate evidencing
(i) whether or not this Lease is in full force and effect,
(ii) whether or not this Lease has been amended in any
way, {(iii) whether or not there are any existing defaults
on the part of the Party requesting the certificate
hereunder to the knowledge of the certifying Party and
specifying the nature of such defaults, if any, and (iv)
the date to which Rent, and other amounts due hereunder,
if any, have been paid. Each certificate delivered
pursuant to this Section may be relied on by any
progspective purchaser or transferee of LANDLORD'S or
TENANT'S interest hereunder or of any part of LANDLORD'S
or TENANT'S property or by any holder or prospective
holder of a first mortgage of LANDLORD. The requesting
Party s8hall pay all expenses connected with such
certificate reasonably incurred by the Party giving such
certificate.

.09 TIME IS OF THE ESBENCE: Except as otherwise
gpecifically provided herein, TIME IS OF THE ESSENCE OF

THIS LEASE.

9.10 BROKERAGE COMMISSIONS: Except with respect ¢to
Leitman-Perliman, Inc. {(whose commission LANDLORD shall

pay), TENANT and LANDLORD each represents and warrants to
the other that no broker, agent, commission salesman or
other person has represented the warranting Party in the
nagotiations for and procurement ¢of this Lease and of the
Premises, and that no commissions, fees or compensation of
any kind are due and payable in connection herewith to any
such person or entity. Each Party further warrants that
any compensation arrangement with the Party or Parties
excepted from the foregoing warranty has been reduced to
writing in its entirety ih a separate agreement signed
simultaneously with or before this Lease by the Party
against whom the commission or compensation is charged.

9.11 APPROVALS: Where by a provision of this Lease an
approval, consent or agreement of a Party (hereinafter
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individually or collectively referred to as "Approved” or
an "“Approval®”) 1is required, unless the contrary is
expressly provided in this Lease:

(a) the Party whose Approval is required will,

~ within ten (10) days after receipt of a
request for Approval, accompanied in all
cases by . reasonable  detail if the
circumstances require, given notice to the
requesting Party either that it gives itk
Approval, or that it withholds its Approval,
setting forth in reasonable detatl its
reasons for withholding Approval; and

(b)) 1if the notification referred to in
Subsection (a) 1is not given within the
applicable period of time, the Party whose
Approval is requested will be deemed
conclusively to have given its Approval in
writing. |

{c) Any Party acting hereunder with respecting
to giving or withholding an Approval shall

at all time act reasonably.
F

9,12 FORCE MAJEURE: Except as may be otherwise

expressly stated or limited herein, LANDLORD and TENANT
each shall be excused from the performance of any of its
obligations for the period ¢f any delay resulting from any
cause beyond its control, including, without limitation,
8l} labor disputes, govermmental regulations or controls,
fires or other casualties, 1inability to obtain any
material or services, or acts of God. However, this
clause shall expressly not apply to any performance which
is not done due to financial distress or 1inability of
either Party to pay.

9.13 RELATIONSHIP OF LANDLORD AND TERANT: This Lease
shall be treated in all respects as an estate for vyears

and not a usufruct. Express provision in this Lease for
any rights or duties which are imposed by law or statute
with regpect to estates for years shall in no way be
deemed or construed as an indication or implication that
any relationship other than Lessor and Lessee has been
created or the TENANT has anything less than an estate for
vears by virtue of this Lease.

9.14 EXECUTION: This Lease may be executed in any
number of counterparts, each of which shall be deemed an
original and any of which shall be deemed to be complete
in itself and be admissible into evidence or used for any
purpecse without the production of the other counterparts.
This Lease must be executed on behalf of TENRANT by
TENANT'S president or vice president and attested with the
corporate seal by TENANT'S secretary or assistant
secretary, as the case may be. The persons executing this
Lease on behalf of the corporate TENANT hereby covenants,
warrants and represents that (a) TENANT is a duly
constituted corporation qualifFied to do business in the
state in which the Property is located, (b) execution of
this Lease has been duly authorized by TERANT and (c)
execution of this Lease and performance by TENANT of 1its
obligations hereunder do not violate any provision of the
corporate charter or by laws of TENANT or any outstanding
agreement of TENANT with any other party or entity. This
Lease must be executed by an authorized partner .or
partners of LANDLORD as necessary to bind the partnership.

9.15 LANDLORD LIABILITY: LANDLORD and TENANT agree

that LANDLORD shall  have no personal 1liability with
ragpect to any of the covenants, conditions or provisions

-3 -
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0f this Lease. In the event of a breach or default by
LANDLORD of any of its obligationa under this Lease or any
octher obligation owed by LANDLORD to TENANT, TENANT shall
look Bolely to the equity of LANDLORD in the Property for
satisfaction of TENRANT'S remedies.

9.16 RIGHI OF FIRSET REFUSAL TO PURCHASE PREMISES:
TENANT acknowledges that LANDLORD owns property which ig
adjacent to the Premises. TENANT further - acknowledges
that “Premises™, as referred to in this Lease and this
paragraph specifically, shall only include the Property
described in Exhibit "A" attached hereto and incorporated
herein by reference. In the event LANDLORD should sell or
propose to s8ell the Premises together with all or any
portion of its adjacent property, the terms of ¢this
Paragraph shall be inapplicable and TENANT shall have no
right to purchase the Premises and upon the closing of
such a sale, this Paragraph shall be null and void.
However, if LANDLORD proposes to sell the Premises alone,
as a separate parcel, the following shall apply. In the
event LANRDLORD decides to accept an offer by a third party
(the "Offer”) to purchase the Premises, as a separate
parcel, LANDLORD shall first offer to sell the Premises to
TENANT on identical terms to the Offer from the third
party. TENANT shall have fifteen (15) days to make the
identical Offer. Should TENANT fail to make the Offer
timely, decline to make the QOffer, or alter any term of
the Offer, the opportunity or right of first refusal
granted to TENANT shall lapse and shall never revive.
This right of £first refusal does not survive the
termination of this Lease.

This right granted herein shall apply to this
TENANT and TENANT'S successors or assigns, if any. Should
TENANT make the identical Offer timely, TENANT or its
successors or assigns must then, within fifteen (15) days,
show to LANDLORD that, 1in LANDLORD'S discretion, TENANT,
or 1ts s@successors or assigns, 1is financially able ¢to
comply with the Offer.

9.17 RIGHT OF ACCESS THROUGH PREMISES: TENANT shall

be allowed access to the Premises through the parking area
for Valleydale Village Shopping Center and the reasonable
joint use of Shopping Center parking space. The access
granted to TENANT herein shall allow TENANT, TENANT'S
customers, invitees and licensees access to the Premises
through the currently existing entrances for ingress and
egress from and to Valleydale Village Shopping Center, as
they currently exist or as they may be changed or altered
in the future. TENANT'S right of ingress and egress
through these entrances to Valleydale Village Shopping
Center 8hall expire on the first te occur of (i) the
expiration of the Lease Term and any Renewal Lease Term,
or (ii) the sooner termination of this Lease for any
reason, TENANT shall be allowed to transfer its rights
under this Paragraph 9.17 only in the event of a complete
transfer and assignment of this Lease. In the event
TENANT validly exercises its right of first refusal to
purchase the Premises in accordance with the terms of this
Lease, TENANT shall continue to have the access and
parking rights set out in this paragraph, TENANT 1is
prohibited from transferring in any way other than as
stated above, any of the rights granted in this Paragraph

9.17.

. IN WITNESS WHEREQF, LANDLORD and TENANT have caused
this Lease to be executed under seal as of the day, month
and vyear firgt above written,

24—




Signed, sealed and delivered LANDLORD:
in the presence of:

M £ ’C““'é'-— VALLEYDALE VILLAGE

PROPERTIES

.'HOTARY PUBLIC

My Cmnmiﬂainn Ezpiras "))/7/7“5‘

(HDTARIAL BEAL)

Signed, sealed and delivered TENANT: 2. L .I;:..
in the presence of: ' .

éﬁ-‘.ﬂo'-/ﬁ/ﬁ-né*/

Unofficial Witness

R
Attaﬂt.gi e XE

NOTARY PUBLIC Title: 78§«

My Commission Expires: —7/,%(/' [CORPORATE SEAL]

(NOTARIAL SEAL)
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EXHIBIT “A"

Legal Description of Property

: b
Commence at the Northeast Corner of the SW 1/4 of the NW
1/4 of Section 15, Township 19 South, Range 2 West;™Thence
run Westerly along the North line of same, a distance of
26.25 feet to the point of beginning of the property
described herein; Thence continue along the 1last named
course a distance of 311.75 feet; Thence turn Left
126°-47'-50" and run Southeasterly a distance of 200,05
faat to the Northwesterly right-of-way line of Valleydale
Road; Thence turn Left 93°-03'-10" and run Northeasterly
along said right-of-way a distance of 250.0 feet to the
point of beginning. Contains 0,57 acres, more Or less
(24,969.62 square feet).

-26~
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10.

11.

12#

Permittad Encumbrances

Any taxes which may be due.

-
L

Coal, o0il, gas and other mineral interests in, or to
or under the land.

Easement, as recorded in Volume 330, Page 491 in the
Probate Office of Shelby County, Alabama.

Right-of-way to South Central Bell, as recorded in
Volume 327, Page 451, in said Probate Office.

_ Unrecorded easements, if any, on, above or below the

surface; and any discrepancies or conflicts in
boundary lines or shortages in area or encroachments,
which a correct survey?and inspection of the Premises
would disclose.

Mortgage from Valleydale Village, Inc. to Birmingham
Trust National Bank as recorded in Volume 396, Page
912, and modified by Amendment recorded in Misc.
Volume 38, Paga 904, and assigned to Protective Life
Insurance Company filed for record January 5, 1581 at
1:15 p.m. and recorded in Volume 38, Page 910, in said
Probate Office, and further modified by Modification
Agreement recorded in Mortgage Book 413, Page 749
filed for record July 1, 1981 in said Probate Office.

. Modification Agreement recorded in Misc. Volume 053,

Page 325, filed for record October 24, 1983 at 9:34
a.m. in said Probhate foicq.

Assignment of rents and leases recorded in Misc.
Vvolume 32, Page 994 and modified in Misc. 38, Page 9504
in said Probate Office.

Mortgage from Valleydale village, Inc. to Vera J.
Anderson, dated 7/17/7%, recorded in Volume 393, Page
911 and subordinated by Misc. Volume 33, Page 1, and
amendments recorded in Misc. Volume 38, Page 902 1in
the Probate Office of 8helby County, Alabama, and
Partial Release Subordination Agreement recorded in
Misc. Volume 53, Page 333 in said Probate Office.

Mortgage and Assignment of Leases dated October 18,
1983 by and between Valleydale Village Properties, an
Alabama general partnership and Protective Life
Insurance filed for record October 24, 1983 at 9:34
a.m. and recorded in Misc. Volume 53, Page 333 in the
Probate Office of Shelby County, Alabama.

I

Fire dues if any due North Shelby County Fire District.

Declaration of Restrictions and Grant of Easements
recorded in Misc. Book 53, Page 310, filed for record
October 24, 1983, at 9:29 a.m. and recorded in the
Probate Office of 8helby County, Alabama.
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13.

14.

15.

Right-of-way granted to Alabama Power Company by
instrument recorded in Volume 179, Page 331 and Volume
327, Page 457 in the Probate Office of Shelby County,
Alabama.

Mineral and mining rights and rights incident thereto
recorded in Volume 323, Page 832 in the Probate Office
of Shelby County, Alabama.

Grant of easements recorded in Real 63, Page 26 and
Real 63, Page 23 in the Probate 0Office of Shelby
County, Alabama. | “~

16. Any other matters of record.
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Actual Base Rent and Commencement Date Agreement

Agreamant made thisg _12th day of June '
19 S0 ;- batween UﬁlleydaIe VIllage PIop. (hereinafter

referred to as "Landlord") and _ Peak, Inc,

(hereinaftar referred to as "Tenant”). , .

WHEREAS, ILandlord and Tenant entered imto that
certain Lease Agreement dated _December 22 , 1989

{hereinafter referred to as the “Lease”), for certain
Premiges more particularly described therein );

NOW, THEREFORE, pursuant to the provisions of
Section 5.01 of the Lease, Landlord and Tenant mutually
agree as follows: |

1. Tanant 1is in possession ©of, and has
accepted, the Premises demised by the Lease. Tenant
further certified that, all conditionse of the Lease
required of Landlord as of this date have been fulfilled
and there are no defgnse or offsets against the
enforcement of the Lease by Léandlord.

2, The Commencement Date of the Lease term
is _May 21 , 19__90 , and the Term of the Lease shall
expire on _May 3l » 2000 .

3. Ground rent $18,000.00

Plus Actual Net Construction
Cosi of $110,000.00 amortized
over 180 months at 12% interest = $15,842.22

Actual Annual Base Rent is = $33,842,22
Actual Monthly Base Rent is = § 2,820,19
4. Tarms used herein are defined in the Lease.

| IN WITNESS WHEREOF, the parties hereto have
signed and saaled this Agreement, the _12th day

of _____ June , 19_90 .

LANDLORD: Valleydale TENANT : Peak, Inc.

Villa Propgrties W é f/;?_g

Ben N. Perlman
P

At:; gst: _"EH

Title:

[CORPORATE SEAL]
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July 31, 1998

M. Mark W. Bond, President | .}
5310 Moustain Park Drive
Indion Speings, AL 35124

Desy Mark, -

ImmwmmmHHmoﬂﬂyEIMwﬁdtwmmmm
for one additional tere of five years to aae sdditionst] b of fifteen years.

We MMmﬂMmuu:mMﬂmm

It would be my ploasare to bave you for bmch cne day, and perhaps when you are next in this ares, give me
a cail [Mwhﬁlphmhhyw“lvm”mlun

Warm Regards,

2304 Lakeshoce Deive, Sui 204 / Birmingham. Alabama 35209
Teiephone: (203) 303-3000 / Fax: (203) $03-3030

Commereial and Industrial Real Estare Services m_s;aln » Leaxing * Managemen: - Development + Javestiment
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et cestein mmwmw&m
- - ror follows: “TENANT shafl have
22,1969, Toe bom e Tous Smea b o o e P 0 the expuation of e Tecn of
| Immhmm %) % vemn T oL
?mwﬁtmhﬂmaﬁl:m e ( 3 commenciog - Wum-
is (hercinafter refierred 1o ¢ “Resewal Lease Tam™), (1SS and condtions Peak,Inc.
Lease Agrasmeny TRt incindihy the provisions of Pacagraph mtlnwm
mmﬂ ﬂ&h?mLMTmPiwmm foregoing
i ha:m:mmmﬂamﬂﬂﬁ! oniginal
provisions by
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e 1008 O:39AM | FROM LEITMAN-PERLMAN. INC 2058033030

-

o Leitmarr- Berimion, lnc.
2204. [ateshore Drive

T

IE" Mark Bond "

]

iFax Number: 7332-0991

Ben Perlman I “'ﬂ;””_  "
Date: June 26, 1998

.'}hmh:MHhmsﬁmmﬂmsﬁw51MHﬂf2
.ﬁuﬁﬂﬁdﬂ&%ﬁ%{

] Leitman-Pernan@juno.com

Dear Mark,

Your proposed new building is approved by the Shopping Center Owners
(Vvalleydale Village Properties) as per jour sketch, which I have
| initialled and approved; provided that the use will be the sane as
" js contained in your lease language for the original building.
] &
We are assuming that this new puilding will pretty well mirrow

) your existing facillty,

ﬂ I have palle& +he owners, and theyg would prefer not to finance thls
addition for you, as they still have a considerable baz2ance due on

their indebtedness on the Center.

Wwe wish you continued SUCCESS in yeur operation.

wo have forwarded you a copy of your lease agreement.

l warm Regards,

Y — ;
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