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Loan No. 98-278
MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY AGREEMENT AND FIXTURE FILING

THIS MORTGAGE, ASSIGNMENT &F RENTS A SECURITY AGREEMENT AND FIXTURE
FILING ("Mortgage") is made as of the 2 day of ﬂ;‘ e . 1998, by ACV PIER BIRMINGHAM,
LLC, alimited liability company organized and existing under the laws of Nevada, whose address is 1504 #8-00434
Main Street, Gardnerville, Nevada, 89410-5273 ("Borrower"}, to and for the benefit of HELLER FINANCIAL,
INC., a corporation organized and ¢xisting under the laws of Nevada, whose address 1s 500 West Monroe Street,
15th Floor, Chicago, Illinois 60661 (HELLER FINANCIAL, INC. and its successors and assigns are hereinafter
referred to as "Lender"),

REEITALS

A. Borrower has executed and delivered to Lender a Promissory Note Secured by Morigage dated
of even date herewith in the principal amount of ONE MILLION TWO HUNDRED FIFTY-TWO THOUSAND
THREE-HUNDRED TWENTY and NO/100 dollars ($1,252,320) (which note, together with all notes issued in
substitution or exchange therefor and/or as any of the foregoing may be amended, modified or supplemented from
time to time, is hereinafier referred fo as the "Note"), providing for monthly installments of principal and interest,
with the balance thereof, if not sooner due or paid as set forth in the Note, due and payable on June 1, 2028 (said
date, or any earlier date on which the entire unpaid principal amount shatl be paid or required to be paid in full,
whether by prepayment, acceleration or otherwise, is herein called the "Maturity Date");

B. Simultaneously, Lender has agreed to make loans (the Loan and the other loans are hereinafier
collectively referred to as the "Pler 1 Loans') t0 other borrowers (Borrower and the other borrowers are hereinafler
collectively referred to as the "Pier I Borrowers") affiliated with "Principal”™ (as defined in the Note), which Pier
] Loans will be secured by mortgages, deeds of trust or deeds to secure debt on certain real property (collectively
the "Pier 1 Property') {the Pier 1 Loans the Pier | Borrowers and the Pier 1 Property are more specifically listed
on Schedule t attached hereto).

C. As a condition precedent 1o Lender making the Loan and the other Pier 1 Loans, Lender further
required the Borrower to execute and deliver this Mortgage 0 Lender to secure the prompt and complete
performance of all of the obligations and the payment of all of the indebtedness under the Loan Documents (as
hereinafter defined) and under the documents evidencing, securing or relating to the other Pier 1 Loans (the Loan
Documents and the other documents executed in connection with the other Pier 1 Loans are hereinafter collectively
referred to as the "Pier 1 Loan Documents").

D. Borrower acknowledges that it will receive substantial direct and indirect benefits by reason of the
loans being made by Lender to the Pier | Borrowers.

E. Lender wishes to secure (i) the prompt payment of the Note, together with all imerest thereon
in accordance with the terms of the Note, as well as the prompt payment of any additional indebtedness accruing
10 Lender on account of any fuure paymenis, advances or expenditures made by Lender pursuant 1o the Note or
this Mortgage or any other agreement, document, or instrument securing the payment of the indebtedness evidenced
by the Note (the Note, this Mortgage, and any other documents evidencing or securing the indebtedness evidenced
by the Note or executed in connection therewith, and any modification, renewal, exiension thereof, are hereinafter
collectively referred to as the "Loan Documents"), |{ii} the prompt performance of each and every covenant,
condition, and agreement now or hereafier arising contiined in the Loan Documents of Borrower or any Principal,
and (iii) the prompt payment of the other Pier 1 Loans and the prompt performance of each and every covenant,
condition and agreement now or hereafter arising contained in the other Pier 1 Loan Documents (relating to such
other Pier 1 Loans) of the other Pier | Borrowers or any "Principal” (as defined in the Pier 1 Loan Documents
other than the Loan Documents). All payment obligations of Borrower, the other Pier 1| Borrowers or any Principal
(as described in the Note or in the other Pier 1 Loan Documents) are hereinafter sometimes cotlectively referred
{o as the "Indebtedness” and all other obligations of Borrower, the other Pier | Borrowers or any Principal (as
described in the Note or in the other Pier 1 Loan Documents) are hereinafter sometimes collectively referred to as
"Obligations."
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NOW, THEREEORE, TO SECURE TO LENDER the repayment of the Indebtedness and the performance
of the Obligatiuné. Borrower has executed this Mortgage and does hereby mortgage, convey, assign, warrant,
transfer, pledge and grant a security interest in and to Lender the foltowing described property and all proceeds
thereof (which property is hereinafter sometimes collectively referred to as the "Property”):

A. The real estate described on Exhibit A hereto (the "Land");
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B. All improvements of every nature whatsoever now or hereafter situated on the Land and
owned by Borrower (the "Improvements™), and all machinery, equipment, mechanical systems and other
personal property now or hereafter owned by Borrower and used in connection with the operation of the
Improvements, _ '

C. All casements and appurtenances now or hereafter in any way relating to the Land or
Improvements or any part thereof;

D. All agreements affecting the use, enjoymenl Of OCcupancy of the Land and/or
improvements now or hercafter entered into {(the "Leases"), including the lease to Pier 1 Imports {"Pier
1 Lease"), and further including any and all guaranties of such Leases, and the immediate and continuing
right to collect all rents, income, receipts, royalties, profits, issues, service reimburscments, fees, accounts
receivables, revenues and prepayments of any of the same from or related to the Land and/or
Improvements from time to time accruing under the Leases and/or the operation of the Land and/or
Improvements (the "Rents"), reserving to Borrower, however, so long as no "Event of Default”
(hereinafter defined) has occurred hereunder, a revocable license to receive and apply the Rents in
accordance with the terms and conditions of Paragraph 13 of this Morngage;

E. All claims, demands, judgmtnts, hsurance proceeds, awards of damages and settlements

* hereafter made resulting from the taking of the Land and/or the Improvements or any part thereof under

the power of eminent domain, or for any damage (whether caused by such taking, by casualty or otherwise)
to the Land or the Improvements or any part thereof;

F. To the extent assignable, all now or hereafier existing management Contracts and all
permits, certificates, licenses, agrecments, approvals, entitlements and authorizations, however

characterized, issued or in any way furnished for the acquisition, construction, operation and use of the
Land, Improvements and/or Leases, including building permits, environmental certificates, licenses,
certificates of operation, warranties and guaranties;

G. All of Borrower's rights in and to all trademarks, tradenames, assumed names, and other
rights and interests in and to the names and marks used by Borrower in connection with the Land or
[mprovements, including all rights in the name Pier 1 Store #571; and

H. Any monies on deposit with or for the benefit of Lender, including deposits for the
payment of real estate taxes.

TO HAVE AND TO HOLD the Property and all parts thereof, together with the rents, issues, profits and
proceeds thereof, unto Lender to its own proper use, benefit, and advantage forever, subject, however, to the terms,
covenants, and conditions herein.

At no time shall the principal amount of the [ndebtedness, not including sums advanced in accordance
herewith to protect the security of this Mortgage, exceed two hundred percent (200%) of the original amount of

the Note.
Borrower covenants and agrees with Lender as follows:
1. d : Pe ance ligations.

Borrower shatl promptly pay when due the Indebtedness and shall promptly perform all Obligations,

2. ligations.

Borrower shall pay, when due, and before any interest, collection fees or penalties shall accrue, all taxes,
assessments, fines, impositions and other charges and obligations, including charges and obligations for any present
or future repairs or improvements made on the Property, of for any other goods or services or utilities furnished
to the Propenty, which may become a lien on or charge against the Property prior to this Mortgage, subject,
however, to Borrower's right to contest such lien or charge upon the posting of security reasonably satisfactory to
Lender so long as such contest stays the enforcement or collection of such lien or charge. Should Borrower fail
to make such payments, Lender may, at its optiont and at the expense of Borrower, pay the amounts due for the
account of Borrower. Upon the request of Lender, Borrower shall immediately furnish to Lender all notices of
amounts due and receipts evidencing payment. Borrower shali promptly notify Lender of any lien on all or any part
of the Property and shall promptly discharge any unpermitted lien or encumbrance.




=

3. Reserves €for Taxes

Borrower shall pay to Lender, at the time of and in addition to the monthly installments of principal and/or
interest due under the Note, a sum equal to 1/12 of the amount estimated by Lender to be sufficient (0 enable
Lender to pay at least 30 days before they become due and payable, all taxes, assessments and other similar charges
levied against the Property. So long as no Event of Default exists hereunder, Lender shall apply the sums to pay
such tax items. These sums may be commingled with the general funds of Lender, and no interest shall be payable
therson nor shall these sums be deemed to be held in trust for the benefit of Borrower. if such amount on deposit
with Lender is insufficient to fully pay such tax items, Borrower shall, within 10 days following notice at any time
from Lender, deposit such additional sum as may be required for the full payment of such tax items. Upon the
Maturity Date, the moneys then remaining on deposit with Lender or its agent shall, at Lender’s option, be applicd
against the Indebtedness. The obligation of Borrower to pay such tax items is not affected or modified by the
provisions of this paragraph.

4. Use of Property.

Unless required by applicable law, Borrower shall not permit changes in the use of any parn of the Property
from the use existing at the time this Mortgage was executed, which use Borrower represents and warrants is limited
1o retail and related uses. Borrower shall not initiate or acquiesce in a change in the zoning classification of the
Property without Lender’s prior written consent.

5. Insuragce and Condemnation.

. Borrower shall keep the improvements insured, and ghall maintain general liability coverage and such other
coverages requested by Lender, by carrier(s), in amounts and in form at all times satisfactory to Lender, which
carrier(s), amounts and form shall not be changed without the prior written consent of Lender. All such policies
of insurance shall be issued by insurers qualified under the laws of the state in which the Land is located, duly
authorized and licensed to transact business in such state and reflecting a General Policy Rating of A-:V or better
in Best's Key Rating Guide.

In case of loss or damage by fire or other casualty, Borrower shall give immediate written notice thercot
10 the insurance carrier(s) and to Lender. Lender is authorized and empowered to make or file proofs of loss or
damage (in each case only so long as such loss or damages is equal to or greater than $25,000.00) and to settle and
adjust any claim under insurance policies which insure against such risks, or to direct Borrower, in writing, to agree
with the insutance carrier(s) on the amount to be paid in regard to such loss.

Borrower shall immediately notify Lender of any action or proceeding relating to any condemnation or
other taking, whether direct or indirect, of the Property, or part thereof, and Borrower shall appear in and prosecute
any such action or proceeding unless otherwise directed by Lender in writing. Borrower authorizes Lender, at
L ender’s option, as attorney-in-fact for Borrower, to commence, appear in and prosecute, in Lender’s or Borrower's
name, any action or proceeding relating to any condemnation or other taking of the Property, whether direct or
indirect, and to settle or compromise any claim in connection with such condemnation or other taking, provided such
claim is for an amount equal to or greater than $25,000.00. The procecds of any award, payment or claim for
damages, direct or consequential, in connection with any condemnation or other taking, whether direct or indirect,
of the Property, or part thereof, or for conveyances in lieu of condemnation, are hereby assigned to and shall be
paid to Lender as further security for the payment of the Indebtedness and performance of the Obligations.

Provided no Event of Default then exists hercunder, the net insurance proceeds and net proceeds of any
condemnation award {in each case after deduction only of Lender’s reasonable costs and expenses, if any, in
collecting the same) shall be made available for the restoration or repair of the Property if. in Lender's sole
judgment (a) restoration or repair and the continued operation of the Property is economically feasible, (b) the value
of Lender's security is not reduced, (c) the loss or condemnation, as applicable, does not occur in the six {6} month
period preceding the stated Maturity Date and Lender’s independent consultant certifies that the restoration of the
Property can be completed at least 90 days prior to the Maturity Date, and (d) Borrower deposits with Lender an
amount, in cash, which Lender, in its sole discretion, determines is necessary, in addition to the net Insurance
proceeds or met proceeds of any condemnation award, as applicable, to pay in full the cost of the restoration or
repair (Borrower's deposit shall be disbursed prior 1o any disbursement of insurance proceeds held by Lender).
Any excess proceeds remaining afier completion of such repair shall be distributed first to Borrower 10 the extent
Borrower has deposited funds with Lender for Su{j‘l repair with the balance applied against the Indcbtedness.
Notwithstanding the fotegoing, it shall be a condition precedent to any disbursement of insurance proceeds held by
Lender hereunder that Lender shall have approved (x) all plans and specifications for any proposed repair or
restoration, (y) the construction schedule and {z) the architect’s and general contractor’s contract for all restoration
that exceeds $25.000.00 in the aggregate. Lender may establish other conditions it deems reasonably necessary 10
assure the work is fully completed in a good and workmanlike manner free of all liens or claims by reason thereof.
Borrower's deposits made pursuant to this paragraph shall be used before the net insurance proceeds or net procecds
of any condemnation award, as applicable, for such restoration or repair. If the net insurance proceeds or net
proceeds of any condemnation award, as applicable, are made available for restoration or repair, such work shall
be completed by Borrower in an expeditious and diligent fashion, and in compliance with all applicable laws, rules
and regulations. At Lender's option, the net insurance proceeds or net proceeds of any condemnation award, as
applicable, shall be disbursed pursuant to a construction escrow acceptable to Lender. If following the final
payments for the completion of such restoration or repair there are any net insurance proceeds or net proceeds of
any condemnation award, as applicable, remaining, such proceeds shall be paid (1) 10 Borrower 1o the extent
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Lender's request, (&) a rent schedule for the Property, showing the name of each tenant, and for ¢ach tenant, the
space occupied, the lease expiration date, the rent payable, the rent paid to date, and the security deposit being heid
for such tenant, (b) a leasing activity report for the Property during such fiscal quarter, (c) a capital expenditure
report indicating the type and amount of each capital expenditure made during such fiscal quarter, and (d) any other
information that Lender may reasonably require, all of the foregoing shall be centified as truc and complete by
Borrower or its general partner or chief financial officer. In addition, Borrower shall cause each Principal 1o
provide 1o Lender a copy of his/her/its financial statements prepared in accordance with generally accepted
accounting principles, certified by such Principal to be a true and complete copy of such financial statements and
in form reasonably satisfactory to Lender, within 60 days of the end of the calendar year. All of the information
required by Lender in this paragraph must be acceptable to Lender in its absolute and sole discretion. If Borrower
fails 1o timely furnish Lender with any of the financial information and reports set forth in this paragraph within
the required time periods, Lender shall have the right, acting in its sole discretion, to hire a certified public
accounting firm acceptable to Lender, to prepare such financial information and reports, on an audited basis. The
costs and expenses of such accounting firm shall be paid by Borrower on demand and, 1o the extent advanced by
Lender become, with interest thereon from the date advanced by Lender at the Default Rate, additional Indebtedness
of Borrower secured by the Loan Documents. Additionally, 1f Borrower fails to timely furnish Lender with any
of the financial information and reports set forth in this paragraph within the required time periods, Lender shail
be entitled to receive a late charge equal to $500.00 for each financial information and/or report not so furnished
o Lender (the “Financlal Late Charge”). The Financial Late Charge shall be due and payable by Borrower
immediately upon receipt by Borrower of an invoice for same from Lender. Until paid, the Financial Late Charge
shall bear interest at the Default Rate, and shall be deemed additional Indebtedness of Borrower secured by the Loan

Documents.

11. Hazardous Materials.
. d
" Borrower covenants and agrees that it {a} shall not use, generate, store, of allow to be generated, stored
or used, any "Hazardous Materials” (hereinafter defined) on the Property, except in the ordinary course of
Borrower's business and in accordance with all "Environmental t aws” (hereinafter defined), (b) shall at all times
maintain the Property in full compliance with all applicabie Environmental Laws, including timely remediating the
Property il and when required, and {(c) shall cause compliance by all tenants and sub-tenants on the Property with

Bortower's covenants and agreements contained in this Paragraph 11.

Borrower shall promptly notify Lender in writing of (i) any investigation, claim or other proceeding by any
party caused or threatened in connection with any Hazardous Materials on the Property, or the failure or alleged
failure of the Property to comply with any applicable Environmental Laws, or (ii) Borrower's discovery of any
condition on or in the vicinity of the Property that could cause the Property to fail to comply with applicable
Environmental Laws.

The term "Environmental Laws" shall include any federal, state or local laws or regulations relating 1o
health, safety or protection of the environment. The term *Hazardous Materials" shall include Hazardous
Substances, as defined by the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.5.C.
§9601 et sgq., any petroleum or petroleum products (excluding a small quantity of gasoline and oil used in
maintenance equipment on the Property), asbestos of asbestos containing malerial, or any other hazardous
substances, hazardous wastes or hazardous materials as defined by other Environmental Laws.

12. mmmmwﬁ

(8) If Borrower is a corporation, it represents that it is a corporation duly organized, existing
and in good standing under the laws of its state of incorporation, that it is duly qualified and in good
standing under the laws of the state where the Land is located, and that the execution and delivery of the
Loan Documents and the performance of the obligations thereunder are within Borrower's corporate
powers, have been duly authorized by all necessary action of its board of directors, and do not contravene
the terms of its articles of incorporation or by-laws.

(b) If Borrower is a general or limited partnership or a limited lhability company, it represents
that it is duly formed, organized and existing in the state of its formation, that it is qualified to do business
under the laws of the state where the Land is located, and that the execution and delivery of the Loan
Documents and the performance of the obligations thereunder do not conflict with any provision of
Borrower's partnership agreement or operating agreement, as applicable, and all other certificates and
agreements governing Borrower, and have been duly authorized by all necessary action of its partners ot
members.

(c) Borrower represents that (i) the execution and delivery of the Loan Documents, the
payment of the Indebtedness, and the performance of the Obligations do not violate any law or conflict with
any agreement by which Borrower is bound, or any court order by which Borrower s bound, {11) no
consent or approval of any governmental authority or any third party is required for the execution or
delivery of the Loan Documents, the payment of the Indebtedness, and the performance of the Obligations,
and (jii) the Loan Documents are valid and binding agreements, enforceable in accordance with their terms,

(d) Borrower represents that (i) it is lawfully seized with fee simple title in the estate hereby
conveyed; (i) it has the right to mottgage, convey, assign and grant a first security interest in the Property,
(i1} the Property is unencumbered, and Borrower will warrant and defend title to the Property against all

-5-




- o

claims and demands, subject to easements and restrictions listed in a schedule of exceptions to coverage
in the title insurance policy accepted by Lender insuring Lender’s interest in the Property; and (iv) it has
no operations, assets or activities other than the Property.

(€) Borrower represents and covenants that (1) all material permits, approvals, and
certificates, including certificates of completion and occupancy permits, required by law or regulation have
been obtained and are and shall remain in full force and effect; and (11) the use and occupancy of the Land
and all improvements thereon are and shall remain in compliance with all laws.

(f) Borrower represents that all of the improvements on the Land lie wholly within, the
boundaries of and building line restrictions refating to the Land and no improvements located on adjoining
lands encroach upon the Land so as to effect the value or marketability of the Property, except those which
are insured against by the title insurance policy accepted by Lender insuring Lender’s inlerest in the
Property.

(g) None of Borrower, any Principal, or any other holder of a direct of indirect legal or
beneficial interest in Borrower is or will be, held, directly or indirectly. by a "foreign corporation,”
"foreign partnership,” "foreign trust,” "foreign estate,” "foreign person,” "affiliate” of a "foreign person”
or a "United States intermediary” of a "foreign person” within the meaning of IRC Sections 897 and 1445,
the Foreign Investments in Real Property Tax Act of 1980, the International Foreign Investment Survey
Act of 1976, the Agricultural Foreign Investment Disclosure Act of 1978, the regulations promulgated
pursuant to such acts or any amendments to such acts.

(h} None of Borrower or any Principal is insclvent, and there has been no (i) assignment

made for the benefit of the creditors of any of them, (ii) appointment of a receiver for any of them or for

- the properties of any of them, or (ii}} any b ruptdy, reorganization, or liquidation proceeding instituted
* by or against any of them.

(i) There has been no material adverse change in the representations made or information
heretofore supplied by or on behalf of Borrower-or any Principal in connection with the Loan as to
Borrower, any Principal, or the Property.

() Except as listed on Exhibit B hereto, there is no litigation, arbitration, or other proceeding
or governmemtal investigation pending or, (0 Borrower’s knowledge, threatened against or relaling o
Borrower, any Principal, or the Property.

(k) The proceeds evidenced by the Note will be used by Borrower solely and exclusively for
proper business purposes and will nat be used for the purchase or carrying of registered equity securities
within the purview and operation of any regulation issued by the Board of Govemors of the Federal
Reserve System or for the purpose of releasing of retining any indebtedness which was originally incurred
for any such purpose,

(1) Borrower represents and covenants that all Leases of space in the Property existing as of
the date hereof are in writing.

{m) Rorrower covenants that Lender shall be allowed to advertise in the various news of
financial media that Lender has provided the Loan to Borrower.

(n) Borrower represents and covenanis that it does not have and will not incur any other
indebtedness other than (i) the Indebtedness, and (i) trade payables incurred in the ordinary course of
business.

(0) Borrower has made an assessment of the microchip and computer-based systers and the

software used in its business and based upon such assessment believes that it will be Year 2000 Compliant
by January 1, 2000. "Year 2000 Compliant” means that all software, embedded microchips and other
processing capabilities utilized by, and material to the business operalions or financial condition of,
Borrower are able to interpret, store, transmit, receive and manipulate data on and involving ali calendar
dates correctly and without causing any abnormal ending scenarios in relation to dates in and after the
calendar year 2000. From time to time, at the request of Lender, Borrower shall provide to Lender such
updated information as is requested regardifg its efforts 10 become Year 2000 Compliant.

13. L Pr IAbsolute Assignment, License to Recelve and Apply Rents.

The parties intend that this Mortgage grants a present, absolute, and unconditional assignment of the Rents
and shall, immediately upon execution, give Lender the right to collect the Rents and to apply them in payment of

_ the principal, interest and all other sums payable under the Loan Documents. Such assignment and grant shall

continue in effect until the Indebtedness is paid in full and all Obligations are fully satisfied. Subject to the
provisions sel forth herein and provided there is no Event of Default, Lender grants to Borrower a revocable license
to enforce the Leases and collect the Rents as they become duc (excluding, however, any Lease termination,
cancellation or similar payments which Borrower agrees shall be held in trust and turned over 1o Lender for credit
to principal under the Loan, without payment of any Yicld Maintenance Amount) and Borrower shall hold the same,
in trust, 1o be applied first to the payment of all impositions, levies, taxes, assessments and other charges upon the
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Property, second to maintenance of insurance policies upon the Property required hereby, third to the expenses of
Property operations, including maintenance and repairs required hereby, fourth to the payment of that portion of
the Indebtedness then due and payable, and fifth, the balance, if any, to or as directed by Borrower. Borrower shall
deliver such Rents to Lender as are necessary for the payment of principal, interest and other sums payable under
the Loan Documents as such sums become due.

Borrower shall comply with and observe Borrower’s obligations as landlord under all Leases. Borrower
will not lease any portion of the Property for use except with the prior written approval of Lender. Borrower, at
Lender's request, shall furnish Lender with exccuted copies of all Leases, and all Leases and amendments thereto
hereafter entered into will be on a form of Lease previously approved by Lender. All renewals of Leases and all
proposed Leases for space in the Property shall provide for rental rates comparable 10 existing loca market rates
and shall be arms-length transactions.  All Leases other than for space in the Property shall be terminable on nol
less than 60 days’ notice, unless approved in writing by Lender prior to Borrower’s execution thereof.

This Morigage shall not be deemed to impose upon Lender any of the obligations or duties of the landlord
or Borrower provided in any Lease. Borrower hereby acknowledges and agrees: (i) Borrower is and will remain
liable under the Leases to the same extent as though this Mortgage had not been made; and (ii) Lender has not by
this Morigage assumed any of the obligations of Borrower under the Leases, except as to such obligations which
arise after such time as Lender shall have assumed full ownership or control of the Property. This Mortgage shall
not make Lender responsible for the control, care, management, or repair of the Property or any personal property
or for the carrying out of any of the terms of the Leases. Lender shall not be liable in any way for any injury or
damage to person or property sustained by any person or persons, firm, or corporation in or about the Propeny.

14.  Estoppel Certifjcate.
o i

" Borrower shall, within 10 days after Lender's reduest, furnish Lender with a wrilten statement, duly
acknowledged, setting forth the sums secured by the Loan Documents and any right of set-off, counterclaim or other
defense which cxists against such sums and the Gbligations:

ion.

15.

Sale or transfer of any of the following are prohibited (i) all or any part of the Property, or any interest
therein, (ii) more than 80% of the beneficial interests of each Principal in Borrower, or (iii) the beneficial interests
of any Principal in Borrower which would result in the Principals, in the aggregate, owning directly or indirectly
tess than 20% of the total beneficial interests in Borrower (for purposes hereof David R. Grieve need(s) to own
directty or indirectly at least 20% of the beneficial interests in Borrower), Upon any such prohibited sale or transfer
or if David R, Grieve fails to continue to make the day-to-day decisions for Borrower's business or if David R,
Grieve's consent is no longer required for all material decisions (for purposes of this Paragraph 15 the foregoing
shall be deemed 1o constitute "control"), then Lender may, at Lender’s option, declare all of the Indebledness 10
be immediately due and payable, and Lender may invoke any remedies permitted by the Loan Documents.
Notwithstanding the preceding sentences, iwice during the term of the Note a sale or transfer of the Property or of
an interest restricted by the preceding sentences shall be permitied when the transferee’s creditworthiness and
management ability are satisfactory to Lender in its sole and absolute discretion and the transferee has cxecuted,
prior to the sale or transfer, a written assumplion agreement conlaining such terms as Lender may require, including
the payment of (a) an assumption fee of .50% for the first transfer and of 1% for the second transfer of the
outstanding principal balance of the Note at the time of such transfer and (b) all of Lender’s costs and expenses
incurred in connection with such assumption. Additionally, if the transfer of beneficial interest in or change in
control of Borrower prohibited by the foregoing results from the death of a Principal who is an individual and if
the transferee or subsequently controlling party, as applicable, has the creditworthiness and management ability
which are satisfactory to Lender in its sole and absolute discretion, such transfer or change in control shall be
permitted without the payment of an assumption fee upon the execution of a written assumption agreement
containing such terms as Lender may require. Notwithstanding the foregoing, Borrower may not sell or transfer
the Property for two calendar years following the closing of the loan evidenced by the Loan Documents W\l such
(ransfer would constitute a default or breach under the Pier 1 Lease.. Nothing contained herein shall prohibit
Borrower from selling or transferring the Property to an affiliate of Borrower, provided (i) the purchaser or
transferce as a single asset emtity as set forth in Paragraph 16 of this Mortgage; and (ii) Principal owns and/or
controls the purchaser or transferee as set forth above.

If Borrower sells the Land and [mprovements (together "Sale Property") 1o a third party that is nol
affiliated with either Borrower or Principal {"lndepe}ndenl Buyer"), and the Loan and all the obligations relaling
to the Note as set forth in the Loan Documents are assumed by Independent Buyer in connection with its acquisition
of the Sale Property, the Sale Property shall, upon the execution of the assumption agreement required by this
Paragraph 15, no longer be subject to the cross-coliateralization and cross-default provisions of this Mortgage. if
any property or properties are purchased by an entity affiliated with either Borrower or Principai (" AfTiliated
Entity"), and the Affiliated Entity assumes the indebiedness and other obligations relating thereto, such propeny
or properties shall remain cross-defaulted and cross-collateralized with the remaining properties in the Pier |
Property.

16.  No Additional Liens.

Borrower covenants not to execule any mortgage, security agreement, assignment of leases and rents or
other agreement granting a lien (¢xcept the liens granted to Lender by the Loan Documents) or, except as set forth

-
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in Paragraph 2 above, take or fail to take any other action which would result in a lien against the interest of
Borrower in the Property without the prior written consent of Lender.

17. Single Asset Entity,

Borrower shall not hold or acquire, direcily or indirectly, any ownership interest (legal or equitable} in any
real or personal property other than the Property, of become a shareholder of or member or partner in any entity
which acquires or holds any property other than the Property, until such time as the Indebtedness has been fully
repaid and all Obligations are satisfied. Borrower's articles of incorporation, partnership agreement or operating
agreement, as applicable, limit its purpose to the acquisition, operation and disposition of the Property, and such
purposes shall not be amended without the prior written consent of Lender. Bormower covenants: \

(a) To maintain its assets, accounts, books, records, financial statements, stationary, invoices,

and checks separate from and not commingled with any of those of any other person or entity.

(b} To conduct its own business in its own name, pay its own liabilities out of its own funds,
allocate fairly and reasonably any overhead for shared employees and office space, and 1o maintain an

arm’s-length retationship with its affiliates;

(c} To hold itself out as a separate entity, correct any known misunderstanding regarding its
separate identity, maintain adequate capital in light of its contemplated business operations, and observe
all organizational formalities;

(d) Not to guarantee or become obligated for the debts of any other entity or person or hold
out its credit as being available to sarisfy the pbligations of others, including not acquiring obligations or
securities of its partners, members or shareholders; and

(e) Not to piedge its assets for the benefit of any other entity or person or make any loans
or advances to any person or entity,

18. Borrower and Lien Not Released.

Without affecting the liability of Borrower or any other person liable for the payment of the Indebtedness,
and without affecting the lien or charge of this Mortgage as security for the payment of the Indebtedness, Lender
may, from time to time and without notice to any junior lien holder or holder of any right or other interest in and
io the Property: (a) release any person so liable, (b) waive or modify any provision of this Mortgage or the other
Loan Documents or grant other indulgences, (c) release all or any part of the Property, (d) take additional security
for any obligation herein mentioned, (e) subordinate the lien or charge of this Mortgage, (f) consent to the granting

of any easement, or (g) consent 10 any map Cr plan of the Property.

19. Uniform Commercial Code Security Agreement.

This Mortgage shali constitute a security agreement pursuant 10 the Uniform Commercial Code for any of
the items specified herein as part of the Property which, under applicable law, may be subject to a security interest
pursuant to the Uniform Commercial Code, and Borrower hereby grants Lender a security interest in said items.
Any reproduction of this Morigage or of any other security agreement or financing statement shall be sufficient as
a financing statement. In addition, Borrower agrees to execute and deliver to Lender any financing staternents, as
well as extensions, renewals and amendments thereof, and reproductions of this Mortgage in such form as Lender
may require to perfect a security interest with respect to said items. Borrower shall pay all cosis of filing such
{inancing stalements and any extensions, renewals, amendments and releases thereof, and shail pay all reasonable
costs and expenses of any record searches for financing statements Lender may reasonably require. {ender shall
have the remedies of a secured party under the Uniform Commercial Code.

20, Events of Default; Acceleration of Indebtedness; Remedies.

The occurrence of any one or more of the following events shall constitute an "Event of Default” under
this Mortgage:

(a) failure of Borrower 1o pay, within 5 days of the due date, any of the Indebtedness,
including any payment due under the Note; jor

{b) failure of Borrower to strictly comply with Paragraphs 11, 15, 16 and 17 of this
Mortgage; or

(c) a petition under any Chapter of Title 11 of the United States Code or any similar law or
regulation is filed by or against Borrower or any Principal (and in the case of an involuntary petition in
bankruptcy, such petition is not discharged within 60 days of its filing), or a custodian, receiver or frustec
for any of the Property is appointed, or Borrower or any Principal makes an assignment for the benefit of
creditors, or any of them are adjudged insolvent by any state or federal court of competent jurisdiction,
or an attachment or execution is levied against any of the Property; or
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(d) the occurrence of an "Event of Default” under and as defined in any other Loan
Document; or

{€) Borrower is in default in the payment of any indebtedness (other than the Indebtedness)
and such default is declared and is not cured within the time, if any, specified therefor in any agreement
governing the same; or

(f) any statement, report or certificate made or delivered to Lender by Borrower or any
Principal is not materially true and complete; or

(g) failure of Borrower, within 30 days after notice and demand, to satisfy each and r:'very
Obligation, other than those set forth in the subparagraphs above; provided, however, if such failure 10
: satisfy such Obligation cannot by its nature be cured within 30 days, and if Borrower commences to cure
| such failure promptly after written notice thereof and thereafter diligently pursues the curing thereof (and
then in all events cures such failure within 60 days after the original notice thereof), Borrower shall not
be in default hereunder during such period of diligent curing.

Upon the occurrence of an Event of Default, the indebtedness, at the option of the Lender, shall become
immediately due and payable without notice to Borrower, and Lender shall be entitled to all of the rights and
remedies provided in the Loan Documents or at law or in equity. Each remedy provided in the Loan Documents
i« distinct and cumulative to all other rights or remedies under the Loan Documents or afforded by law or equity,
and may be exercised concurrently, independently, or successively, in any order whatsocver.

21. Entry; i R i
b

Upon the occurrence of an Event of Default, (a) Borrower, upon demand of Lender, shall forthwith
surrender to Lender the actua! possession, or to the exient permitted by law, Lender itself, or by such officers or
agents as it may appoint, may enter and take possession of all or any part of the Property, and may exclude
Borrower and its agents and employees wholly therefrom, and may have joint access with Borrower Lo the books,
papers and accounts of Borrower; and (b) if Borrower shall for any reason fail to surrender ot deliver the Property
or any part thereof after such demand by Lender, Lender may obtain a judgment or decree conferring on Lender
the right to immediate possession or requiring the delivery to Lender of the Property, and Borrower specifically
consents to the entry of such judgment or decree. Upon every such entering upon or laking of possession, Lender
E may hold, store, use, operate, manage and control the Property and conduct the business thereof. Lender shall have
! no liability for any loss, damage, injury, cOsl Or €xpense resulting from any action or omission by it or its
representatives which was taken or omitted in good faith.

»

When the Indebtedness or any part thereof shall become due, whether by acceleration or otherwise, Lender
may, either with or without entry or taking possession as herein provided or otherwise, proceed by suit or suits at
law or in equity or by any other appropriate proceeding or remedy to {a) enforce payment of the Note or the
performance of any term, covenant, condition or agreement of Borrower under any of the Loan Documenits, (b)
foreclose the lien hereof for the Indebtedness or part thereof and sell the Property as an entirety or otherwisc, as
Lender may determnine, and/or (c) pursue any other s ght or remedy available to it under or by the law and decisions
of the State in which the Land is located. The failure to join any tenant or tenants of the Property as parly
defendant or defendants in any foreclosure action or the failure of any such order or judgment to foreclose their
rights shall not be asserted by the Borrower as a defense in any civil action instituted to collect the Indebtedness,
or any part thereof, any statute or rule of law at any time existing to the contrary notwithstanding.

E -]

Upon any foreclosure sale, Lender may bid for and purchase the Property and shall be entitled to apply
all or any part of the Indebtedness as a credit to the purchase price.

| Upon the occurrence of an Event of Default, then, without notice to or the consent of Borrower, Lender
| shall be entitled to exercise all of the rights and remedies contained in this Mortgage or in any other Loan Document
or otherwise available at law or in equity including the right to do any one or more of the following:

(a) To enter upon, take possession of and manage the Property for the purpose of collecting
the Rents;
{b) To require Borrower to hn}d all Rents collected in trust for the benefit of Lender;

(¢} Dispossess by the usual summary proceedings any Tenant defaulting in the payment of
Rent to Borrower,

(d) Lease the Property or any pan thereof;
' | (e) Repair, restore, and improve the Property;

(f) Apply the Rent after payment of Property ¢xpenses as determined by Lender (o
Borrower's indebtedness under the Loan Documents; and

(R) Apply to any court of competent jurisdiction for specific performance of this Mortgage.
an injunction against the violation hereof and/or the appointment of a receiver.

9.
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22. Expenditures and Expenses.

In any civil action 1o foreciose the lien hercof or otherwise enforce Lender’s rights, there shall be allowed
and included as additional Indebtedness in the order or judgment for foreclosure and sale or other order all
expenditures and expenses which may be paid or incurred by or on behalf of Lender including attorneys’ fees, Cosis
and expenses, receiver’s fees, costs and expenses, appraiser’s fees, engineers’ fees, outlays for documentary and
expert evidence, stenographers’ charges, publication costs, and costs {(which may be estimates as to items (o be
expended after entry of said order or judgment) of procuring all such abstracts of title, title searches and
examination, title insurance policies, Torrens’ Certificates and similar data and assurances with respect to the title
as Lender may deem reasonably necessary either to prosecute such civil action or to evidence (o bidders al any sale
which may be had pursuant to such order or judgment the true condition of the title to, or the value of, the Propery
(said expenditures and expenses are hereinafter collectively referred 1o as the "Reimbursable Expenses"). All
Reimbursable Expenses, and such ¢osts, expenses and fees as may be incurred by Lender at any time of Lmes
hereafter in the protection of the Property, in enforcing the Obligations, and/or the maintenance of the iien
established by any of the Loan Documents, including accountants' and attorneys’ fees, costs and expenses in any
advice, litigation, or proceeding affecting the Loan Documents or the Property, whether instituted by Lender,
Borrower or any other party, or in preparation for the commencement or defense of any action or proceeding or
threatened action or proceeding, shall be immediately due and payable to Lender by Borrower, and, 10 the extent
such services relate to the Hazardous Substance Indemnity Agreement of even date herewith from Borrower and
Principals in favor of Lender, by Borrower and Principals, with interest thereon at the Default Rate set forth in the
Note. and shall be secured by the Loan Documents. In addition, Borrower shall be liable for the payment of all
commissions and brokerage fees relating to the Loan,

23. Application of Proceeds of Foreclosure Sale.

»  The proceeds of any foreclosure sale of the Prc‘rpeny*shall be distributed and applied in the order of priority
set forth in the Note with the excess, if any, being applied to any parties entitled thereto as their rights may appear.

24, A t of ver or Mo et i Pnssésinn.

If an Event of Default is continuing or if Lender shall have accelerated the Indebtedness, Lender, upon
application to a court of competent jurisdiction, shall be entitled as a matter of strict right, without notice, and
without regard to the occupancy or value of any security for the Indebtedness or the insolvency of any party bound
for its payment, to the appointment of a receiver or the appointment of Lender to take possession of and to operate
the Property, and to collect and apply the rents, issues, profits and revenues thereof.

25, Forbearance by Lender Not a Waiver.

Any forbearance by Lender in exercising any right or remedy under any of the Loan Documents, or
otherwise afforded by applicable law, shall not be a waiver of or preclude the exercise of any right or remedy.
Lender’s acceptance of payment of any sum secured by any of the Loan Documents after the due date of such
payment shalt not be a waiver of Lender’s right to either require prompt payment when due of all other sums so
secured ot to declare a default for failure to make prompt payment. The procurement of insurance or the payment
of taxes or other liens or charges by Lender shall not be a waiver of Lender’s right to accelerate the maturity of
the Indebtedness, nor shall Lender’s receipt of any awards, proceeds or damages under Paragraph § hereof operate
1o cure or waive Borrower's default in payment or sums secured by any of the Loan Documents. With respect to
all Loan Documents, only waivers made in writing by Lender shall be effective against l.ender.

26, Waiver of Statute of Limitations.

Borrower hereby waives the right to assert any statute of limitations as a bar to the enforcement of the Lien
created by any of the Loan Documents or 10 any action brought to enforce the Note or any other obligation secured
by any of the Loan Documents.

27. Waiver of Homestead and Redemption.

Borrower hereby waives all right of homestead exemption in the Property. Borrower hereby waives all
right of redemption on behalf of Borrower and on behalf of all other persons acquiring any interest or title in the
Property subsequent to the date of this Mortgage, except decree or judgment creditors of Borrower,

28, Jury Trial Walver.

BORROWER AND LENDER BY ITS ACCEPTANCE OF THIS MORTGAGE, HEREBY WAIVE
THEIR RESPECTIVE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON,
OR RELATED TO, THE SUBJECT MATTER OF THE LOAN DOCUMENTS AND THE BUSINESS

- RELATIONSHIP THAT IS BEING ESTABLISHED. THIS WAIVER IS KNOWINGLY, INTENTIONALLY

AND VOLUNTARILY MADE BY BORROWER AND BY LENDER, AND BORROWER ACKNOWLEDGES
THAT NEITHER LENDER NOR ANY PERSON ACTING ON BEHALF OF LENDER HAS MADE ANY
REPRESENTATIONS OF FACT TO INDUCE THIS WAIVER OF TRIAL BY JURY OR HAS TAKEN ANY
ACTIONS WHICH IN ANY WAY MODIFY OR NULLIFY ITS EFFECT. BORROWER AND LENDER
ACKNOWLEDGE THAT THIS WAIVER 1S A MATERIAL INDUCEMENT TO ENTER INTO A BUSINESS
RELATIONSHIP. THAT BORROWER AND LENDER HAVE ALREADY RELIED ON THIS WAIVER IN
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ENTERING INTQ THE LOAN DOCUMENTS AND THAT EACH OF THEM WILL CONTINUE TO RELY
ON THIS WAIVER IN THEIR RELATED FUTURE DEALINGS. BORROWER AND LENDER FURTHER
ACKNOWLEDGE THAT THEY HAVE BEEN REPRESENTED (OR HAVE HAD THE OPPORTUNITY TO
BE REPRESENTED) IN THE SIGNING OF THE LOAN DOCUMENTS AND IN THE MAKING OF THIS
WAIVER BY INDEPENDENT LEGAL COUNSEL.

29, Notice.

Except for any notice required under applicable law to be given in another manner, (a) any notice 1o
Borrower provided for in the Loan Documents shall be given by mailing such notice by Federal Express Of any
other overnight carrier addressed to Borrower at Borrower’s address stated above or at such other address as
Borrower may designate by notice to Lender as provided herein, and (b} any notice to Lender shall be given by
Federal Express or any other overnight carrier to Lender’s address stated above or to such other address as Lender
may designaie by notice to Borrower as provided herein. Any notice provided for in the Loan Documents shall be
deemed to have been given to Borrower or Lender on the first business day following such mailing in the manner
designated herein.

30.

The covenants and agreements contained in the Loan Documents shall bind, and the rights thereunder shall
inure to, the respective successors and assigns of Lender and Borrower, subject to the provisions of Paragraph 15
hereof. All covenants and agreements of Borrower shall be joint and several. In exercising any rights under the
Loan Documents or taking any actions provided for therein, Lender may act through its employees, agents oF
independent contractors as authorized by Lender. The captions and headings of the paragraphs of this Mortgage
are t‘::rr convenience only and are not to be used to intrpret or define the provisions hereof.

31. Governing Law; Severability.

i

This Mortgage shall be governed by the law of the State of Illinois, provided, however, that to the extent
the mandatory provisions of the laws of another jurisdiction relating to (i) the perfection or the effect of perfection
or non-perfection of the security interests in any of the Property, (i) the lien, encumbrance or other interest in the
Property granted or conveyed by this Mortgage, or (iii) the availability of and procedures relating to any remedy
hereunder or related to this Mortgage are required to be governed by such other jurisdiction’s laws, such other laws
shall be deemed to govern and control. If any provision of the Loan Documents conflicts with applicable law, such
conflict shall not affect other provisions of which can be given effect without the conflicting provisions, and 10 this
end the provisions of the Loan Documents are declared to be severable.

3. Release.

Upon payment of all sums secured by this Morigage, Lender shall release this Mortgage. Borrower shall
pay Lender’s reasonable costs incurred in releasing this Mortgage and any financing statements related hereto.

33. Terms.

As used in the Loan Documents, (i) "business day" means a day when banks are not required or authorized
to be closed in Chicago, Illinois; and (i) the words “include” and "including” shall mean "including but not limited
to" unless specifically set forth to the contrary,

4. 1.0ss of Note,

Upon notice from Lender of the loss, theft, or destruction of the Note and upon receipt of indemnity
reasonably satisfactory to Borrower from Lender, or in the case of mutilation of the Note, upon surrender of the
mutilated Note, Borrower shall make and deliver a new note of like tenor in liev of the then to be superseded Note.

35.  Exculpation.

This Mortgage and other Loan Documents and all of Borrower's obligations hereunder and thereunder are
subject to the provisions of Paragraph 10 of the Note entitled Exculpation and which are incorporated here:n by
this reference. |

36. Disclosure of Information.

Lender shall have the right (but shall be under no obligation) to make available to any party for the purpose
of granting participations in or selling, transferring, assigning or conveying all or any part of the Loan (including
any governmental agency or authority and any prospective bidder at any foreclosure sale of the Property) any and

, all information which Lender may have with respect to the Property and Borrower, whether provided by Borrower,
any Principal or any third party or obtained as a result of any environmental assessments. Borrower and each
Principal agree that Lender shall have no liability whatsoever as a resuit of delivering any such information 1o any
third party, and Borrower and each Principal, on behalf of themselves and their successors and assigns, hereby
release and discharge Lender from any and all liability, claims, damages, or causes of action, arising out of,
connected with or incidental to the delivery of any such information to any third pany.

-11-
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37. al n: Securitization.

Lender, at any time and without the consent of Borrower or any Principal, may grant participations in or
sefl. transfer, assign and convey all or any portion of its right, title and interest in and to the Loan, this Mortgage
and the other Loan Documents, any guaranties given in connection with the Loan and any collateral given to secure
the Loan. In addition, at any time and without the consent of Borrower or any Principal, Lender may securilize
the Loan. Borrower covenants to cooperate with Lender’s efforts in the securitization of the Loan; such cooperation
includes Borrower’s obligation to (a) make non-material modifications of the Loan Documents (such modifications
shall not increase the amount of the Indebtedness), (b) provide additional information regarding Borrower's financial
statements, {(c) deliver updated information regarding Borrower and the Property, (d) review Lender’s securitization
offering materials to the extent such materials relate to Borrower, the Property or the Loan, and (e) respond to any
inquiries of Lender or other party relating thereto. Borrower agrees 10 represent and warrant the absence of
misstatements and/or omissions in the information relating to Borrower, the Property and the Loan that is contained
in the offering materials and which has been furnished to or approved by Borrower. Borrower shall not be Hable
for Lender’s post-closing costs incurred pursuant to any securitization of the Loan by Lender.

8. Exhibits ide

The following Exhibits and Riders (which may contain additional representations, warranties, and
covenants) are attached to this Morigage and hereby made a part of this Mortgage: Exhibit A (legal description for
Land) and Exhjbit B (pending and threatened litigation), Rider Number 1 (Alabama Rider ), Rider Number 2
(Reserve/Lockbox Rider), and Schedule 1 (Pier 1 Loans). |

39, Su ution | i.

Under Section 30 of the Pier 1 Lease, the tenant under the Pier 1 Lease may substitute the Property for
other similar property ("Substitute Property"). Pursuant to such substitution, Lender agrees to release the Land
and [Improvements from the lien of this Mortgage and t the Substitute Property as security for the Indebtedness
upon the satisfaction of the following terms and conditions:*

(a) Borrower shall execute Lender the form of mortgage, assignments of leases and rents and
security agreement used herein and provide Lender with a valid, enforceable first priority lien upon the
Substitute Property, and Borrower, and the tenant under the Pier 1 Lease shall execute a Subordination,
Non-Disturbance and Attornment Agreement in the form used herein and other documents deemed
reasonably necessary by Lender with respect to the Substitute Property to enable Lender to be in the same
position with respect to the Substitute Property as Lender was with the Property and the Loan Documents;

{b) Borrower shall provide Lender with a Phase I environmemal report prepared by a
nationally recognized environmental firm reasonably acceptable to institutional lenders that indicate that the
Substitute Property is not in violation of any Environmental Laws and contains no environmental hazards
or liabilities;

{C) Borrower shall provide Lender with a structural and engineering report for the Substilute
Property prepared by a nationally recognized engineering and consulting firm reasonably acceptable to
institutional lenders; if repairs to the Substitute Property in excess of $10,000.00 are recommended by such
engineering report, Borrower or tenant under the Pier 1 Lease shall either fund or bond over such repairs
at the time of substitution to assure the payment and completion of such repairs;

(d) Borrower shall furnish Lender with a FIRREA appraisal of the Substitute Property
prepared by a nationally recognized appraisal service, which is reasonably acceptable to institutional
{enders, and prepared by an MAI/SREA appraiser, which shows a highest and best use of the Substitute
Property 1o be at least the equivalent to the Property, and a loan-to-value based on such FIRREA appraisal

of-atleast-88% NOT MORE Tivh) 0%

{e) Title to the Substitute Property shall be free and clear of all liens and encumbrances
except for (i) the lien for current real estate taxes and assessments not yet due and payable, and (i1}
covenants, conditions and restrictions, rights of way, easements and other matters that are of public record
and/or referred to in the related lender’s title insurance policy, and none of which matters referred to in
clauses (i) and (ii) materially interferes with the security intended to be provided by Lender’s morigage or
the marketability or the use of the Substitute Property or the ability of the Substitute Property to generate
operating income sufficient to service the Indebtedness;

() The Substitute Property nﬁm generate rental income under the Pier 1 Lease equal to or
greater than the Property;

(g) Borrower must own the Substitute Property in fee simple, which shall not be as tenants-in-
common;

(h) Lender must receive {i) reasonable assurances that the securities ("Securities") of the real
estate mortgage investment conduit ("REMIC") that directly or individually holds the Note will not have
a downgrade, withdrawal or qualification of the credit rating then assigned to the Securities by any rating
agencies as a result of the Substitute Property being substituted for the Property and (ii) an opinion of
counsel for Borrower in favor of Lender stating that the acceptance of the Substitute Property by Lender
ili not adversely affect the tax status of the REMIC; and
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(i) Rorrower shall pay to Lender any lease termination fee relating to the Property or the

Substitute Property which may become due and payable pursuant to the Pier 1 Lease or any other leases,
and such termination fee shall be held in an interest bearing escrow account thal may be used for tenant

improvements and/or leasing commissions.

IN WITNESS WHEREOQF, Borrower has executed this Mortgage or has caused the same 10 be executed
by its representatives thereunto duly authorized.

BORROWER.

ACY PIER BIRMINGHAM, LLC, a Nevada hmited
liability company -

LiIO I, LLC, a Nevada
y, its managing member

By:  ACV PIER PO
limited liability

-13-
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STATE OF (oo - )
* ) §S
COUNTY OF S~ Nnowse, )

I Duaed fin ﬁ-#a' , a Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY, that Diuné . e , the Maww- \er of ACV Pier Portfolio I, LLC, a Nevada limited
liability company ("Managing Member") and the managing member of ACV Pier Harrisburg, LLC, a Nevada
limited liability company, who is personally known to me to be the same person whose name is subscribed 1o the
foregoing instrument as such officer in such managing member, appeared before me this day in person and
acknowledged that (he/she) signed and delivered the said instrument as (his/her) own free and voluntary act, as the
frec and voluntary act of managing member, and as the free and voluntary act of said limited liability company, for

the uses and purposes therein set forth.

CGIVEN under my hand and Notarial S¢al this € day of Tt ne , 1998,

D‘—Q

tary Public

My Commission Expires:
Jajag

DANIEL SINGER
- COMM. # 1048916 E
1 Notary Public — Colifomia »
SAN mecqsco COUNTY
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EXHIBIT B

TENED LITIGATION

NDIN

None
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RIDER NUMBER 2
(Reserve/Lockbox Rider)

This Rider Number 2 is attached to and made a part of that cerjain Mortga Assignment of Rents and
Security Agreement and Fixture Filing ("Mortgage™) dated as of the ﬁ day of ~Juuan - , 1998, from
ACV Pier Birmingham, LLC, a Nevada limited liability company ("Borrower”) to Heller Financial, Inc., a
corporation organized and existing under the laws of Delaware {Heller Financial, Inc., and its successors and assigns
are hereinafter referred to as "Lender"}. To the extent of any conflict between the terms and provisions of this
Rider Number 2 and the terms and provisions of the Mortgage, the terms and provisions of this Rider Number 2

shall povern and control the rights and obligations of the parties.

L. All terms used and not otherwise defined in this Rider Number 2 shall have the meaning ascribed
1o such terms as set forth in the Mortgage. | '

2. Paragraph 2 of the Mortgage is hereby deleted in its entirety and replaced with the following:

2. Taxes and Other Obligations.

Borrower represents, warrants and covenants that the tenant under the Pier I Lease is obligated to pay (and
Borrower hereby agrees to pay if and to the extent such tenant fails to pay), when due, and before any
interest. collection fees or penalties shall accrue, all faxes, assesSMEINs, fines, impositions and other
charges and obligations, including charges and obligations for any present or future repairs of
improvements made on the Property, or for any other goods or services or utilities furnished to the
Property, which may become a lien on or charge against the Property prior to this Mortgage, subject,
however, to Borrower’s or such tenant’s right to contest such hen or charge upon the posting of security
reasonably satisfactory to Lender so long as such contest stays the enforcement or collection of such lien
or charge. Should such tenant and Borrower fail to make such payments, Lender may, at its option and
at the expense of Borrower, pay the amounts due' for the account of Borrower. Upon the request of
Lender, Borrower shall immediately furnish to Lender all notices of amounts due and receipts evidencing
payment. Borrower shall promptly notify Lender of any lien on all or any part of the Property and shall

promptly discharge any unpermitted lien or encumbrance,

3 Paragraph 3 of the Mortgage is hereby deleted in its entirety and replaced with the following:

3, Reserves for Taxes/Replacement Reserve.

(a) To the extent the tenant under the Pier | Lease fails to timely pay all taxes, assessments and
other similar charges levied against the Property one time when due at Lender's request Borrower shall
pay to Lender, at the time of and in addition 1o the monthly installments of principal and/or interest due
under the Note, a sum equal 10 1/12 of the amount estimated by Lender to be sufficient to enable Lender
to pay at least 30 days before they become due and payable, all taxes, assessments and other similar
charges levied against the Property. So long as no Event of Default exists hereunder, Lender shall apply
the sums to pay such tax items. These sums may be commingled with the general funds of Lender, and
no interest shall be payable thereon nor shall these sums be deemed to be held in trust for the benefit of
Borrower. To the extent the tenant under the Pier | Lease fails to timely pay all taxes, assessments and
other similar charges tevied against the Property, and if such amount on deposit with Lender is insufficient
10 fully pay such tax items, Borrower shail, within 10 days following notice at any time from Lender.
depaosit such additional sum as may be required for the full payment of such tax items. Upon the Maturity
Date, the moneys then remaining on deposit with Lender or its agent shall, at Lender’s option, be applied
against the Indebtedness. The obligation of Borrower to pay such tax items is not affected or modified by

the provisions of this subparagraph 3(a). K2 oo

(b) At the time of and in addition to the mnmhllyﬁnstallmcnts of principal and/or interest due
under the Note, Borrower shall pay to Lender 08 per month {"Replacement Reserve’). The
Replacement Reserve shall bear interest for the benefit of Borrower. The funds contained in the
Replacement Reserve shall be utilized by Borrower solely for capital improvements approved in advance
by Lender. Lender shall reimburse Borrower from the Replacement Reserve for the actual cost of such
approved capital improvements upon Borrower’s providing Lender with paid receipts, lien waivers and
other documentation deemed necessary by Lender with minimum draws of $10,000. Borrower hereby
grants Lender a security interest in the Replacement Reserve and shall execute any other documents and
lake any other actions necessary 10 provide Lender with a perfected security interest in the Replacement
Reserve. To the extent the tenant under the Pier 1 Lease maintains a senior unsecured credit rating by
Moody's and Standard and Poers of B+/B1 or better, the provisions of this subparagraph 3(b} are hereby

waived.

4. The following is hereby added as a new Paragraph 40 of the Mortgage after the end of Paragraph
19 and immediately before the paragraph beginning "IN WITNESS WHEREOF...":

40. Lockbox Accounts.

Borrower and Lender shall establish lockbox and depository accounts ("Lockbox Accounts”) with
such banks as are acceptable to Lender. The Lockbox Accounts shatl be under the sole dominion and
contro! of Lender. Borrower agrees that all payments received by Lender, whether by check, cash, wire
transfer or any other method made 10 such Lockbox Accounts or otherwise received by Lender will be the
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RIDER NUMBER 1
(ALABAMA RIDER)

This Rider Number 1 is attached to and made a part of that certain Mortgage, Assignment of Rents and
Security Agreement and Fixture Filing ("Mortgage™) dated as of the ﬂ_"'i day of JunNC.” , 1998, from
ACYV Pler Birmingham, LLC, a Nevada limited liability company ("Borrower™), to Heller Financial, Inc., a
corporation organized and existing under the laws of Delaware (Heller Financial, Inc. and its successors and assigns
are referred to as "Lender™). To the extent of any conflict between the terms and provisions of this Rider Number
| and the terms and provisions of the Mortgage, the terms and provisions of this Rider Number | shall govern and

control the rights and obligations of the parties.

1. All terms used and not otherwise defined in this Rider Number | shall have the meaning ascribed
to such terms as set forth in the Morigage. - '

2. The second full paragraph on page 2 of the Mortgage. following the habendum clause, is deleted.

3. The following is hereby added as a new paragraph of the Morigage afier the end of the second
full paragraph of Paragraph 21 of the Mortgage and before the third full paragraph of Paragraph 21 of the

Mortgage:

lLender may sell the Property at public ouicry, in front of the Court House door of the
county wherein the Property is located, to the highest bidder for cash, either in person or by
auctioneer, after first giving notice of the time, place and terms of such sale by publication once
a week for three successive weeks in some newspaper published in said county, and, upon the
payment of the purchase money, the Lender or any person conducting said sale for Lender, is
authorized and empowered to execute to the purchaser at said sale'a deed to the Property &0
purchased in the name and on behalf of Berrowpr, and the certificate of the holder of the
mortgage indebiedness appointing said auctioneer 1o make such sale, shall be prima facie evidence
of his authority in the premises. Lender may bid at said sale and purchase the Property, or any
part hereof, if the highest bidder. At the sale. the ‘Property may be offered for sale and sold as
a whole or in parts and sold in any manner Lender may elect.

Given under my hand and seal of office this ¢ ___ day of Jine C195%F

Notary Public

INOTARIAL SEAL]
My commission expires:

1 'ﬁ-ﬁ

LM

T 1':1,4; .
r:;- Notary Pubiic — Callfornia
Aad/ SAN FRANCISCO COUNTY

- My Comm, Expires JAN 2, 1909




—_—— e e ———— - -

sole and exclusive property of Lender for application to the Indebtedness. Borrower shall require (and
provide evidence of the same to Lender) the tenant under the Pier 1 Lease 1o make all payments due under
the Pier 1 Lease from such tenant to Borrower to be made to the Lockbox Account. Notwithstanding any
of the other terms or conditions set forth in the Loan Documents which is or may appear to be to the
contrary, Borrower shall be relieved of its obligations to make payments of the Indebtedness under the
Loan Documents 1o the extent and only to the extent sufficient funds are deposited (and not forced to be
repaid or directed to another party), in the Lockbox Accounts, which funds Lender agrees to apply to the
indebtedness then due. If the amounts received by Lender in the Lockbox accounts as a result of deposits
therein on a monthly basis exceed the amount of the Indebtedness then due, Lender shall remit such excess
amount 10 of at the direction of Borrower by wire transfer on or prior to the fifth (5th) business day
following the Lender’s receipt thereof, Any monies, checks, notes, drafts or any other payments relating
to or proceeds of amounts due from the tenant under the Credit Lease which come into the possession or
under the control of Borrower or Borrower’s agents or employees, shall be received by Borrowgr or
Borrower's agents or employees, as applicable, acting as trustee for Lender and such monies, checks,
notes, drafts or any other payments shall be the sole and exclusive property of Lender. Any such monies,
checks, notes, drafts or any other payments so received by Borrower or Borrower’s agenis or employees
shatl, immediately upon receipt thereof, be remitted in kind, to the Lockbox Accounts. Borrower hercby
constitutes and appoints Lender and all persons designated by Lender for that purpose as Borrower's true
and lawful attorney-in-fact, with power 1o endorse Borrower’s name to any of the payments or proceeds
deposited in the Lockbox Accounts or which otherwise come into Lender's possession or under Lender’s
control. Both the appointment of Lender as Borrower's attorney-in-fact and Lender's rights and powers
are coupled with an interest and are irrevocable until the Indebtedness is paid in full and all Obligations
are satisfied.
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98-234

98-254

08-256

08-260

08-262

98-266

98-274

98-276

08-268

98-276

Pier | TOWET

ACY Pier Cary, LLC

Loan Amount

$1,227,106

ACV Pier Fayetteville, LLC  $1,155,665

ACY Pier Kennewick, LLC  $1,176,677

ACY Pier Sunser Valley,
LLC

$1,176,677

ACV Pier High Point, LLC  $1,134,652

ACYV Pier Corpus Christi,
LLC

ACY Pier Franklin, LLC

$1485,081

i

$1,311,154

ACYV Pier Little Rock, LLC  $949,746

ACY Pier West Melbourne, 1,176,677

LLC

ACV Pier Birmingham, LLC  $1,252,320

DOCUMENT #=20468010.01; AUTHOR=PESTAVER
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Pier 1 Property

Store #65
1819 Walnut Street
Cary, North Carolina 27511

Store #197
575 Cross Creek Mall
Fayetteville, North Carolina 28303

Store #2173
1232 North Columbia Center Boulevard
Kennewick, Washington 99338

Store ¥566
4965 West Highway 290
Austin, Texas 78735

Store #572
1070 Mall Loop Drive
High Point, North Carolina 27262

Store #730
5317 South Padre

Island Drive
Corpus Christi, Texas 78411

Store #108
1761 Galleria Blvd.
Franklin, Tennessee 37064

Store #414
724 South Bowmea Road
Little Rock, Arkansas 72211

Store #726
2045 West New Haven Avenue
West Melbourmne, Florida 32904

Store 571
105 [nverness Comers
Birmingham, Alabama 35242
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EXHIBIT "A"

LEGAL DESCRIPTION

STATE OF ALABAMA
SHELBY COUNTY

Lot D~1. according to the survey of Pier 1 Imports Survey, as recorded In
Map "Book 21, Page i3, In the Office of the Judge of Probate of Sheiby

County, Alabanma.

Together with the Perpetual and non-exclusive easement for access on and

over the site development; use of parking facilities and through all
common areas and private use areas, for purposes of ingress and egress

to the adjacent shopping center appurtenant to said Lot D-1 in
Instrusent ¢1996-14793. Also together with that non-exelusive easement

for access 3s set farth in Instrunen; ii%?6-14794.

Inst & 1998-2131i8

.

| g9a—-2419ie-
10: 48 AM CERTIFIED

gog WCD  1934.60

ge/i2/1

1998-21918

inst #



