AFFIDAVIT

STATE OF ALABAMA
SHELBY COUNTY
., Before me, the undersigned authority, a Notary Public in and for said County, in

said State, personally appeared Todd L. McDonald, who, after being by me first duly sworn to
speak the truth, deposes and says as follows:

My name is Todd L. McDonald. 1 reside at 2561 Tahiti Terrace, Alabaster,
Alabama 35007. I am one and the same person as Todd L. McDonald who is one of the contract
parties to that certain agreement for the construction and sale of real property attached hereto as
Exhibit "A" and made part and parcel hereof as fully as if set out herein. Said contract involved
the contract to purchase by me and my wife, Vickie C. McDonald, of Lot 20, Wynlake
Subdivision, Map Book 19, Page 156, Probate Records of Shelby County, Alabama. At the time
we signed this contract shown on Exhibit "A", we made a down payment to the seller, Wayne
Davis Construction Co., in the amount of $2,000. The seller was unable to construct the house
for the agreed maximum cost and purchase price of $150,000 and the transaction was not
consummated. The earnest money of $2,000 has not yet been returned to us by Wayne Davis or
~ Wayne Davis Construction Co. although representations have been made that it would paid at the
time of another sale. My wife and I.are due the refund of $2,000 on said property and claim the
same pursuant to the terms of the attached contract.
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: | Todd L. McDonald, Affiant

Sworn to and subscribed to before
me on this /3% day of February, 1997.

otary Public
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EXHIBIT “A”

AGREEMENT FOR THE CONSTRUCTION
AND SALE OF REAL PROFPERTY
Conventionsal Form

TheBwa'deﬁmtoptmhmﬁomﬂdeermdﬁnSeﬂuhasagmedtomﬂtoﬂw

Bever the following descibed resl property (the "Property”) siwased in the county of
MM&MMW@MMHM

NDW,’THEREEGRE,mmnﬁdmtbnofﬂlcfommmw
mntainedher&nandéuachedhwn,ﬁwpmvﬁomofﬂmwwmmmm
gmdmm@bmﬁdummmmmmmdmmmmmm
Buya‘andttESeﬂm'doherebyagrmasﬁullows:

1. Purchase and Sale. TheBuyerluebyagtmmmnclmﬁomﬁwSaﬂﬁ'mﬂ
the Seller hereby agrees to sell to the Buyer the Property.

2. Purchase Price The purchase price to be paid by the Buyer 10 the Seller for
the conveyance of the Property, as-iu‘pmvedwiﬁthe]}wtﬂ'mgdnﬂbethomaf
oo bt Do fidresd. Lpom. byt Dolars (the “Purchase Pricc”) and shall be

payeble as follows: ot o NV epaod 3 ]@1006‘
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the risk.

5)Wefehthishuusepmﬂdbeblﬁhfnrﬂmtpﬁccandwmunsuwwhythemﬁmateskeptconﬁng
in so high. We felt it was probably Wayne’s overhead and construction methods that were
cansing the price increages. Since Wayneo couldn’t build the house within the budget, we decided
tomnuur}osscs,knowingwewculdbsethe$500.00itcosttopreparethephns,a.ndseckthc
retuen of our earnest money as described in paragraph 15. The Reattor did not bring us the
release papers until October 31, 1996 (after several weeks of asking for them) which we signed
immediately.

6) Siuce then, 1 have spoken to Janice Ray’s broker several times, Pat Kimbrough (987-3500).
She told me that Waymandmwerearguingwerthelatbecause, as a condition of discounting
the lot to Wayne, Al had first rights to re-purchase the lot. There was apparcatly a disputo over
how much the lot was worth, In the end, Wayne was given the latitude to sell the lot for

- whatever he could get rather that the 520,500 he bought it for from AL

T) I have spoken to Wayne recently. He told me that he had bought the lot early on and it has
been accumulating interest ever since. Bymeﬁmeweaskedfornurmneﬂmmyback,the ‘
accumulated interest was $1600, which Wayne was not willing to pay. So he is holding cur

eamastmonayunﬁlhasaﬂsthalntmdbuﬂdsmdseﬂsahouse* He told me that he will give us

* our earnest money back in two phases; when he sells the lot and when he sells the house. We

think it unfair for him to force us fo assume his risk, We think it upfair for him to repay us in two
installments where we paid in one.

S}Wedidn’tteﬂhimwhmtnmythelet&ither(bdbmtheumalplanswmﬁiﬁshed). From our
reading of the contract, if the selter was not able to perform (i.e. bring the house in for $150,000),
thenaureamestmaneyshouldbemﬁmdedaﬁuatendaymﬁcetohimthathewasindeﬁult.
We sent him a certified letter to that effect on Dec. 12, 1996 (enclosed). 1believe we have
followed the procedures outlined in the contract in the event a defanlt occurs. His refiisal to
return our earnest money is unacoeptable and we have considersd filing a small claim for the initial
sum plus the interest we have lost.

9) Another, perhaps more scﬁousissuemnswiththﬁmmuhwﬁchmHishndﬁngpomﬁal
purchaser’s earnest money. IwastoldhytthRHRcalmrﬂmmemmwﬂdbeputinan
escrow account. Jt didn’t ocmrtomeunﬁllaterthatifthtwasthnmse,thechedtshouldhwe
beenmadeoutwJRHaudnotWayneDaﬁsCmﬁmasshedim:tedmctm. In fact, the
contract for the house whith we are now building specifically places the earmest money in eSCIOW.

~ Many have told me that Wayne Davis has spent our money on something else.
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. Earnest Money, payable upon the execution |
of this Agreement, in the amount of SM,

Additional Earnest Money payable on
or before ' .
o, in the amount of 2 _

Additional Earnest Money payable on
- orbefore s
in the amouit of

The balance of the Purchase Price, in spendable
ﬁmds,paydllcupomlwmnveyamofﬂw .
Proparty in the amount of

Total Purchase Price s .

Aﬂpaymemsafﬁamﬂthdmeyshaﬂbepﬁdmﬂns&amﬂmbespanbyﬂn as Seller
Jdeems appropuiate, mlmmﬁded.othmﬁsa‘mtﬁswnegl_

I‘.__,—l—u--“'.
_.‘___.-—-__..-l-—lﬂ-—'-“

' the Loan. The Buyer shal
) mmdafﬂwstatusaftheBuyerseﬂ’ortstumlfetheapprovglof _
ﬁiﬁfmcheﬁdmasmybemmed' bytheSeIImmchxﬁng_ awnumommmmwﬁwoflnal\me
to confirm the final Loan approval. TheScuﬂ'shaﬂha\etl'en_glutoddayﬂneom'nma;o::m
mnﬁ:ucﬁenofmeDwﬂﬁng.ifappﬁmbh,mddayﬂwmmplm?fﬂi?mmmmo Dweling,
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Selier: As of the execution of this Agreement, the Dwelling has been
mmmmmmmmmmmmmmu

- completad,aﬂ:jecttomepmxpamy_irmecﬁmtobemndcbyﬂw

meﬂﬂmScﬂammmmeIMmem

Buyer: ﬂmﬂmupamymspecnmAng,bQﬂIofwhchmamdwd

X hereto and both of which are described in greater detall elscwhere m
— - this Agreement.

.Sdla-: | The construction of the Dwelling has been commenced and, as of the

date of this Agreement, is only partially complete. The Buyer has
mmt;emﬁmnf:mnmmmmmmmm

|

» - . m‘ -
completed upon the issuance of a whﬁcateofompmbyﬂnappﬁmbbgomn _ building
hgcﬁﬁnd@wmfﬂlﬂchmchadePMmﬂwmm.@theHMﬁm&
Mifmmchdepamitmc:dm,thm“ponﬂmmmﬁﬂedamumbyﬂn&ﬂaﬂmﬁw
construction of the Dwelling is substantially complete.

Specifications umumntothepmcedhgpamgmphﬂwSeﬂﬁshanbeundamobﬁgaﬁonmmkeaﬂy
cl;npfcgcs, additl‘:ons or alterations to the Plans and Spedﬁcaﬁ?m. The Seller may elect to make
changm,addiﬁﬂmmaheraﬁonsmthemmSpeciﬁcatimupontharequestofﬁwBuym
however, the Seller shall not be obligated to do so. hMmMﬂwS&aWﬁmMagu
upon changes, additions or altcrations to the Plans and Specifications, then such agreement shall




become effective only upon the execution by both the Seller and the Buyer of a written change ordex,
inafurmwhidlisaccapmbletntheSdlcrandwhichmslbnhﬂwwwbemadcmdﬁw
additional cunsidaaﬁanwbepaidbyﬁwBuya'wﬂdelﬂhmmecﬁmmammmlnymm
bytheBuycrtﬂtMSeﬂerﬂchhportionofsaid itional consideration as shall be required by the

Price. Tthdlﬂshdlmtbcobﬁgatedtowwtaanyamhchmgaaddﬁommdmﬁomtodn
PlansandS;mdﬁcaﬁonsandmaymndiﬁmmysmhagrwmwmd:masﬂcwum
1 sale discretion of the Scller, detorming, including, bt not limited to, the approval of such changes by
the Buyer's lender and the local building inspection officials, if any. In the event that the Seller agrees

'tﬂmchchmgmandhasnﬁtmeivedaﬂoftheadditionalmmmbepaidhmmwﬁon

therewith, then the balance of said consideration shall be paid at the dosing of the sale of the Property.

A ——

., 199 & (the “Closing Date") except that the Seller shall have a reasonable tune
thawﬂuwiﬂﬁnwﬁchmpqm&dcwmﬁﬂcddmmmmwmﬂmﬂwmmm
mhemmﬂ&ﬂhyﬁeSaﬂameﬁdﬁinnﬂtﬁmuth:SthdmwbemMy
nacessaly(a)asﬁtermﬂtofmydday'mtheappmwlofﬂn&wu‘slmn,a(b)wmw
construction of the Dwelling, ifappﬁmble,as&temﬂtd'anyddawhﬂmpmmofmmmﬁon

' 5 7. The Closing. Thedos;ng(the“doﬁng')mﬂmonorbﬁoteﬂm' [
of i

Closing Date shall be that date which has been established in a written notice from the Selles to the
Buyer provided that such date is no more than ten (10) days after the date of such notice. At the
Closing, the Seller shall convey title to the Property to the Buyer by statutory warranty deed subject to
current ad valorem taxes, easements, restrictions, rights-of-way, covenants, reservations and other
matters of record; all mmmvﬂﬁchwmddbemrealedbyanamwarhspmionofthe
Property; applicable subdivision, zoning and other applicable governmental regulations and restrictions;
and less and except any mineral, mining or other subsurface rights previously conveyed or otherwise
not owned by the Seller. Possession of the Property shall be delivered to the Buyer upon the Closing,
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ﬂmdoﬁngshﬂlbehddatmchﬁhwofdayandatwanHﬂuﬂbemnﬂyagrmﬂupm
betweentheSella‘andtheBuyﬂ:piuﬁded.ifthcparﬁﬁcamMﬁnnthodosngshallbehddﬂ
mmht'nnﬁofdayasshallbeestablisliedbytheSellerateitha'theoﬁmofﬂ\eSdlﬂ'utﬁm‘oﬁceofﬂm
Seller's attomey. Buyﬂ'shaﬂpaytoﬂlchler,uﬂteGoﬁn&ﬂwPummmPhEmy
addﬁﬂnﬂcmdaaﬁencwhguﬁtﬂmpeﬂmdmgﬁhmmwsmmﬂﬂowm

8. Title Insurance. AmmmMﬁxﬁteiHJcﬁan?wn?t‘sﬁﬂem
mﬁwinnhemhuuntﬂfﬂw?urm}?ﬁm albjﬁcttoaﬂofthcnmﬂmﬁfoﬂhmﬂ:ﬂsw“{ﬂ\
respect tﬂﬂmmmofmlemﬂgmwymmmwmmmmumwmﬂy
:cluded in such commitments, shail be furnished by the Seller at the Closaing.

10.  Tume Is Of The Essence. TIMEISOFTI-IEESSENCEwTﬂimt_Mhe
ﬂbﬁgaﬁmofﬁﬁmmdmﬂhmmofﬂwmwandmthehchmmmme
time required pursuant to this Agreement.

i. m_mﬂa@mm The listng agency

1 AT B ' gepresents the  Sefler. seling ~ agercy,
"ﬁ,,;Mﬂﬁm _.J;" ,repmuﬂmm.mﬂm set forth m

-?y OIYIPTI. 'Th;eB - mﬂﬁthchsﬁ}gagmmmmmwﬂl?m,
whdherﬁduciarynroﬂmmisc,and&meaﬁrmsﬂatﬂnBuyﬁ}msmt:fdi.edup?nwdm
agency OF ay representation by it ar its agents, servants, or employess in entering into this Agreement,

mﬂﬁcSﬁﬁ@aﬂmmmmormwmmmmmerOerwm

; Price, payable as follows:

Insulation. :Living area ceilings will
thickness of ¢~ {2 inches,wiﬁdlihicknm,mrdhgtoiumﬁ.wiﬂmukmﬂ:-VMOf
an. uﬁngmmaiormwiﬂbemmmmmﬁtypemmﬁonmamof
Al inches, which thickness, according to the manufacturer, will result n an l.l-\'fak.\e of _{L 'I'l{e

il
M

L AR RN o P LRI LT SRR, L. o n ] ] .
L ﬂ_:.u;.i"r'#"'\'-"-{\-'uh.- :.'.I'l-.-'..- MR R B o | + ﬁmrf_k._h'.'.'i-'.'l-. L S R T T Wt ater e o o ek ame e =P DLW R e ate el e T Sl et rmeer 1 el

§
:
3
B
]
B
=
%
3
x
-
5
%
%
2
g




.. ] ‘ ?
WHEN TO THE BUYER: b/ i DNisdl WMM-

13.  Arbitration. The Seller and the Buyer acknowledge that this Agreement
neoessmﬂymwesimmmgmnmbyﬁmeafmemmialsmﬂmmmwmthﬂn
Dwellingandeachoftheundersi@edhaebyagmtﬂa:biuatcanyandaﬂmpnmaﬁshgundaﬂﬂs
Agreemammd:obebnundbymedecisionofﬂwarbitratnrwlﬂdlsfmllbemndtmﬂdpurwanttothe
Construction Industry Rules of the American Arbitration Association.

<3
w,

14. Notices. Any nofices to be given pursuant to the provisions of this Agreeraent

.shallbeinwﬁtingands?mllbedwmdrec&vedbyﬂwpmtytowhomsivmwhmdepositedhﬂn

United States Mail. by certified mail, with postage pre-paid, and addressed as follows:

1 .
~ WHEN TO THE SELLER: Al
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Theadm'mgfaparwmybechaﬁgedbywﬁﬂmmﬁcemthﬂothﬂmhﬂwmdm
above. '

15. Default. Shouldtlﬁsmmaimmtbemndudedbmseofthemmdﬂ
default of the Seﬂahﬂwpahrmmufmc_ouigaﬁmofﬁmmwmﬂiswm
should said defanlt notberamdi&dwithintm(w)dayaaﬁﬁwﬁmmﬁwﬁnmﬂwBuyertnﬁm
Seller setting forth the derails of the default and demanding that the defaukt be remedied (or within such
reasonable period ofﬁmaasmaybenacmrytomwdyﬂwdefmﬁt'mﬂmwﬂtthattm(m)daysb
not a sufficient time, pmﬁdadthattheSeﬂerisdiligmﬂyms(ﬁngﬂmmmdyofmymchdefwlt).ﬂm
mwmmwomammwwmswummmmmmm
inﬂlePlammuiSpedﬂcaﬁnnsm‘wkhmspwttoaHOWUmdmﬂberﬁuﬂedtoﬂ:eBuycr,
vﬁﬁmmwmmmawmnﬂﬁsAMdmﬂbedemndthedmﬁbmhﬂdehwﬂa

damages, whereupon this Agreement chall be deemed terminated and both the Seller and the Buyer
shall be relieved of any further obligations hereunder; or (b) the Seller shall have the right to retain all
sums paid to the Seller, as aforesaid, by the Buyer, which sums shall be apphed toward the actual
damages of the Seller, and the Seller shall be entitied to recover from the Buyer the balance of any
damages incurred by the Seller; or (c) the Seller shall have the right to retain &ll sums paid to the Seller,

i,
ar
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»s aforesaid, by the Buyer, and the Seller shall have the right to pursue, in addition to the retainage of
said sums, equitable relief against the Buyer, including the remedy of specific performance; or (d) the
Seller shall have the right to pursue any one or more of the foregoing or any other remedies available to
the Seller under applicable law.

16.  General Provisions
2+  Should any provision of this Agreement be deemed uncnforccable by a
court of competent jurisdiction, that determination will not affect the enforceability of the remaming

b. This*AgrememskmﬂbebimﬁngupontheS&«andﬂwBuya,md
their respective heirs, SUCCESSOMS, eXecutors or admirustrators.

- C. ThisAgmmmtshaﬂbegﬂ\femedbyandmmwdhmmuxwﬁh
the laws of the State of Alabama. -

d. The titles or headings to the paragraphs included herein are for
mmerﬁencennlymddlﬂﬂnmﬂddm,reducqlhﬁtormodﬁiinmymﬂwmm

€. Theﬁseufﬂnegmdershallindldeaﬂoﬂm'gmden,theusauf
singula.rshallindudetl'leplural,andtheuseofthepluralstmﬂhdudeﬂms'nwlar.allaswbc
appropriate to the context in which they are used,

f 'ITrerig!usafmeBuyerhWEnymtbemigmdbyﬂmBuyu
without the written consent of the Seller, which consent may be withheld in the discretion of the Seller.

17.  Limited Warranty/Preoccupancy Inspection The Buyer and the Seller agree to
ﬂmmmm&mdﬂmﬁnﬁiedWmAgmmdﬂmum“Gmm
a part of this Agreement. ThetamsandpmﬁsionsofﬂwlimitadWMWemhavebem
Myn&goﬁﬂedbetwmthaBuyermdtheSeﬂﬂ'asaMOfthemgnﬁaﬁonofthemmﬂ
provisions of this Agreement. The Limited Warranty Agreement has been fully executed, as of the date
efﬂaisAgremumt,andﬂmthsandproﬁm'onsﬂmmfmmﬁtegmlpmofthemwpmvﬁnm
of this Agreement. TthuyarandtMSd}crmecmeﬂnLimﬁedmeAMmd
1o deliver duplicate originals of same at the Closing. The Buyer and the Seller agree to be fully bound
by the terms and provisions of the Limited Warranty Agreement and agree that the Limited Warranty
Agrwnentshaﬂsmvivaﬂwﬁosingandﬂnmnmmeofﬁﬂemﬂwmwy. Pursuant to the
LhnﬁedWmtyAgmmgmemedﬂwSeﬂastmﬂnmkcammcy'hmpwﬁonof&e
Dw&hgaﬂﬂmpﬁc&c?m%hﬂﬁmwmﬁﬁchhmwasmmw
the Limited Warranty Agreement.

18, WAIVER OF WARRANIIES_AND CLAIMS. THE BUYER AGREES
THAT THE LIMITED WARRANTY AGREEMENT IS GIVEN IN LIEU OF ANY AND ALL
OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING, BUT NOT LIMITED TO,

ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR




The Buyer acknowledges that the Buycr has read,
understood and accepted the foregong.

&

i
-

agrecmen
mmtbeahaeichmged,modﬁedmaddedm,whauﬂﬁmmmmﬂbymm
and the Seller. No representation, inducement, understandmg, or anything of any nature whatsocver
made_ stated or represemnted by the Seller or on the Seller’s behaif, either orally or in writing, (cxcept as
specifically set forth in this Agreement or in the Limited Warranty Agreement) has induced the Buyer
to enter nto this Agreement of shall be enforceable in any manner against the Sellex.
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WITNESS: | THE SELLER:
By:
Its: .
~ éd-%’ (.
_Qfl}\i/l}v %,M\&D\\/ ’ BUYER .
: | -
o e L e
_QL&!AJ'__EEE&:I&'———— BUYER
Form aumber _ . The HBAA and i3 local chapters do not assume any
liability for damages arising from the use of this form and glvem_: opinion that any of I:hetnfm
and conditions in this instrument should be accepted by the partics in a particular transaction,

Terms and conditions should bé nepotiated between the parties based upon the respective

interests, objectives and bargaining positions of all mterested parﬁu. Seek specific legal advice
from your lawyer. Copyright 1994 by thc Home Builders Association of Alabama.
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