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MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT 4
AND FIXTURE FILING 0
apd
between
| "
‘ MARRIOTT RESIDENCE INN II LIMITED PARTNERSHIP ("Mortgagor") ®
<
el
- and -
NOMURA ASSET CAPITAL CORPORATION ("Mortgagee")

)
Dated: As of Marc¢ _2_—, 1996
in the amount of

$140,000,000

Relating to Premises located in
County of Shelby, State of Alabama

e e e — o~ ____ =

This instrumeﬁt was prepared by
and after recording return to:

Stephen R. Senie, Esq.
ROSENMAN & COLIN LLP
5§75 Madison Avenue
New York, New York 10022
Attention: Mr. Gordon Nicol

This mortgage is filed as and shall constitute a fixture filing

in accordance with the provisions of Section 7-9-402(6) of the
o Code of Alabama.
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MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING

MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AG AND FIXTURE
FILING (this "Mortgage"), dated as of March E 1996 between
MARRIOTT RESIDENCE INN II LIMITED PARTNERSHIP, a Delaware limited
partnership, having its principal office at 10400 Fernwood Road,
Bethesda, Maryland 20817 ("Mortgagor") and NOMURA ASSET CAPITAL
CORPORATION, a Delaware corporation, having its principal office at
Two World Financial Center, Building B, 21st Floor, New York, New

York 10281-1198 {("Mortgagee").

e ek G pe— o— LS A Ay e——— EE——

WHEREAS :

A, Mortgagor is the owner of fee simple title to that
certain parcel of real property (the "Land") located in the State
of Alabama (the "State'"), as more particularly described in Exhibit

A annexed hereto, together with the buildings and other
improvements located thereon comprising a hotel and hotel
operations (the buildings and other improvements now or hereafter
located on such parcel of Land being hereinafter referred to as the
"Improvements"; the Land, together with such Improvements, being

hereinafter collectively referred to as the "Premiges");

B. Mortgagee is the holder, by assignment, of a note (the
"First Note") dated December 28, 1988 from Mortgagor to The Sanwa
Bank Limited {("Sanwa") in the original principal amount of

$141,500,000;

C. The unpaid principal balance of the First Note 1is
$137,088,835.98; -

D. Pursuant to that certain Loan Agreement (the "Loan
Agreement"), dated as of the date hereof between Mortgagor and

Mortgagee, Mortgagee is making a loan (the "Loan") in the original
principal amount of $140,000,000.00;

E. The Loan is evidenced in part by the First Note. To
further evidence the Loan, Mortgagor is issuing its Secured
Promissory Note (the "Second Note") in the original principal
amount of $2,911,164.02. Simultaneously herewith Mortgagor 1is
issuing its Consolidated Secured Promissory Note (the "Note") which
consolidates, supersedes, and replaces (but does not cancel the
indebtedness of) the First Note and Second Note, and amends and
restates the terms and conditions of the First Note and the Second

~ Note in their entirety;

F. The Note is secured by, inter alia, this Mortgage and
certain other mortgages, deeds of trust and securlty deeds
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(collectively, the "Other Mortgages") on other real property owned
by Mortgagor, which Other Mortgages are more particularly described
in Exhibit B annexed hereto; and

G. To induce Mortgagee to make the Loan and to secure
payment of the Note, together with interest thereon, Mortgagor has

agreed to the execution and delivery of this Mortgage.

GRANTING CLAUSES

NOW, THEREFORE, in consideration of the mutual premises herein
contained and other good and valuable consideration, the receipt
and legal sufficiency whereof are hereby acknowledged, and as an
inducement to Mortgagee to enter into the Loan, and to secure the
payment of an indebtedness in the principal sum of One Hundred
Forty Million Dollars ($140,000,000), or so much thereof as may
have been advanced to Mortgagor together with all interest thereon,
additional amounts payable under the "Transaction Documents" (such
term being used herein as, and defined as, such term is defined in
the Loan Agreement), and the premiums, if any, payable thereunder
("Yield Maintenance Premium") and all other sums which may or shall
become due hereunder or under the Note or any of the other
documents evidencing, securing or executed in connection with the
Loan, including, without limitation, the Loan Agreement, the Other
Mortgages and that certain Assignment of Leases, Rents and Profits
of even date herewith given by Mortgagor to Mortgagee with respect
to the Premises (as such assignment may be amended from time to
time, the "Assignment") and similar Assignments of Leases, Rents
and Profits given in connection with the Other Mortgages, and
including the costs and expenses of enforcing any provision of the
Note, this Mortgage or any of the other Transaction Documents (all
such sumg. being hereinafter collectively referred to as the
nDebt"), and in order to charge with such performance and with such
payments the Premises and other property hereinafter described and
the rents, revenues, issues, income and profits thereof, Mortgagor
has created a security interest in and DOES HEREBY WARRANT, PLEDGE,
TRANSFER, SET OVER, ASSIGN, GIVE, GRANT, BARGAIN, SELL, CONVEY,
CONFIRM AND MORTGAGE TO MORTGAGEE, ITS SUCCESSORS AND ASSIGNS, all
right, title and interest of Mortgagor now owned, or hereafter
acquired, in and to the Premises,

TOGETHER WITH all right, title and interest of Mortgagor, 1if
any, now owned, or hereafter acquired, in and to the following
property, rights and interests (the Premises, together with such
property, rights and interests, being hereinafter collectively
referred to as the "Mortgaged Property"): -

(a) all easements, rights-of-way, strips and gores of
land, streets, ways, alleys, passages, sewer rights, waters,
water courses, water rights and powers, and all estates,
rights, title, interests, privileges, liberties, tenements,
hereditaments, and appurtenances of any nature whatsoever, in
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any way belonging, relating or pertaining to the Premises
(including, without limitation, gas, ©il and mineral rights,
air rights, development rights and any other rights, however
denominated, to construct floor area on the Land), and all
right, title and interest of Mortgagor in, including any right
to use and occupy, any land adjacent to the Land, and any land
lying in the bed of any street, rocad or avenue, Open Or
proposed, in front of or adjoining the Land, and any and all
sidewalks, drives, curbs, passageways, streets, Spaces and
alleys adjacent to or used in connection with the Premises;

(b) all machinery, apparatus, equipment, fittings,
fixtures and other property of every Kkind and nature
whatsoever owned by Mortgagor, or in which Mortgagor has or
shall have an interest (to the extent same can be mortgaged or
an interest therein can be granted if not owned by Mortgagor),
now or hereafter located upon the Premises or any portion
thereof, or appurtenances thereto, and used in connection with
the present or future operation and occupancy of the Premises
or any portion thereof, and all building equipment, materials
and supplies of any nature whatsoever owned by Mortgagor, OIr
in which Mortgagor -has or shall have an interest (to the
extent same can be mortgaged or an interest therein can be
granted if not owned by Mortgagor), now or hereafter located
in or upon the Premises or any portion thereof, and any
building equipment, materials and supplies obtained for use 1n
connection with the Premisgs or any portion thereof, and all
additions, replacements, modifications and alterations of any
of the foregoing, including, but without limiting the
generality of the foregoing, all heating, lighting,
incinerating, waste removal and power equipment, engines,
pipes, tanks, motors, conduits, switchboards, radio,
television, security and alarm systems, plumbing, lifting,
cleaning, fire prevention, fire extinguishing, refrigerating,
ventilating, and communications apparatus, air cooling and air
conditioning apparatus, escalators, elevators, ducts and
compressors (collectively, the "Equipment"), which Equipment
shall be deemed to be part and parcel of the real estate and
appropriated t® the use of the real estate and, whether or not
affixed or annexed to the Premises, shall for the purpose of
this Mortgage be deemed conclusively to be real estate and

mortgaged hereby;

(c) 'all other furniture, furnishings, decorations,
fixtures and equipment owned by Mortgagor and now or hereafter
installed in, affixed to, placed upon or used in connection
with the Premises or the business conducted by Mortgagor
thereon, including, without limitation, communication systems,
computer systems, hardware and software, furniture, carpeting,
art work, lighting fixtures, millwork, draperies, kitchen,
restaurant, bar and lounge equipment, laundry equipment, cash
registers, safes, safety deposit boxes, office furniture,
athletic and pool equipment, gift shop equipment, employees’

LO00BOLE8.02 3




lockers, coat racks, linens, blankets, pillows and uniforms
(to the extent each of the foregoing shall exist), all present
and future "accounts", "equipment", "inventory" and "general
intangibles" (as such terms are defined in the Uniform
Commercial Code as enacted and in effect in the State (the
ncode") relating to the hotel and hotel operations at the
Premises, excluding, however, (xx) all property subject to
written leases between the owner/installer of such equipment,
as lessor, and Mortgagor, as lessee, as permitted pursuant tO
the provisions of the Loan Agreement, and (yy) to the extent
not assignable or mortgageable under State or local law,
alcoholic beverages and licenses to serve alcoholic beverages
at the Premises (collectively, the °© ersonal Property");

(d) all awards or payments, and any interest paid or
payable with respect thereto, which may be made with respect
to all or any portion of the Premises, whether from the
exercise of right of condemnation, eminent domain or similar
proceedings (including any transfer made in lieu of the
exercise of said right), or from any taking for public use, or
for any other injury to or decrease in the value of all or any
portion of the Premises (including, without limitation, any
awards resulting from a change of grade of streets and awards
for severance damages), all of the foregoing to be held,
applied and paid in accordance with the provisions of this

Mortgage (collectively, the "Condemnation Proceeds");

(e) all proceeds of, and any unearned premiums oOn, the
Policies (as hereinafter defined) and any other insurance
policies covering all or any portion of the Premises, the
Equipment, the Personal Property and/or the Rents (as
hereinafter defined), including, without limitation, the right
to receive and apply the proceeds of any insurance, judgments,
or settlements made in lieu thereof, for damage to all or any
portion of the Premises, the Equipment and/or the Personal
i Property, and any interest actually paid with respect thereto,
i 211 of - the foregoing to be held, applied and paid 1in
accordance with the provisions of this Mortgage (collectively,

the "Insurance' Proceeds") ;

i (f) all ©refunds or rebates of Impositions (as
hereinafter defined), and interest paid or payable with
respect thereto (collectively, the "Refunds");

. (g) all leases and other agreements, if any, affecting
the use or occupancy of all or any portion of the Premises now
in effect or hereafter entered into (including, without
1 1imitation, subleases, licenses, concessions, tenancies and
other occupancy agreements covering or encumbering all or any
portion of the Premises), together with any guarantees,
supplements, amendments, modifications, extensions and
renewals of the same, and all additional remainders,
reversions, and other rights and estates appurtenant thereto

|
!
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(collectively, the "Leases") and absolutely and presently all
rents, revenues which Mortgagor generates from the collection
of room rates in the course of its hotel operations,
additional rents, percentage rents, revenues, issues, profits,
cash collateral, royalties, income, bonuses, rights and
benefits due and other benefits now or in the future payable
under the Leases, and all security deposits, advance rentals
and payments of similar nature (subject to the rights of
lessees or depositors thereof) held by Mortgagor in connection
with the Leases, if any, and all proceeds from any and all

. concessions and license agreements (including, without
limitation, receivables, revenues, rentals and receipts from
guest rooms, meeting rooms, other public facilities, food and
beverage facilities, vending machines, telephone systems,
guest laundry and other items of revenue, receipts, or income
dentified in the Uniform Systems of Accounts for Hotels, 8th
Revised Edition, International Association of Hospitality
Accountants and Hotel Association of New York) and all other
fees, charges, accounts, payments, income, issues, proceeds,
product, offspring, profits and benefits as defined under
Section 552 (b) of the Federal Bankruptcy Code, as amended, of
any nature arising “from the possession, use, occupancy oOr
enjoyment of the Mortgaged Property, (collectively, the
"Rents"), together with the right, but not the obligation,
following an Event of Default (as hereinafter defined) by
Mortgagor under this Mortgage or any of the other Transaction
Documents, to exercise options, to give consents and to
collect, receive and receipt for the Rents and apply the Rents
to the payment of the Debt and to demand, sue for and recover
the Rents when due and payable;

(h) all contract rights relating to the Mortgaged
Property, including, without limitation, and to the extent
permitted by applicable law, all permits, licenses,
certificates, consents, approvals, authorizations and other
; documents obtained or to be obtained 1n connection with the
demolition, construction, use, operation or maintenance of the

BNl e e mm— . s

| Premises or any portion thereof (collectively, exrmitg"), all
reciprocal edsement, restrictive covenants and similar
agreements (collectively, "REAS"), all appurtenances and

utility rights pertaining to the Premises or any portion
thereof, all zoning, land use, air rights and development
agreements, all operating contracts, management agreements,
service contracts, supply and maintenance contracts, equipment
leases, warranties, guaranties and all other agreements
affecting the Premises or any part thereof or used 1in
connection with the management or operation thereof (to the
1 extent assignable pursuant to the provisions of the applicable
instrument or agreement creating or conferring such rights or
benefits or pursuant to applicable law)} together with all of
the rights, reversions or equities now oOr hereafter
appurtenant thereto (such Permits, REAs and  other

o e Frdaling b I A ekl
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appurtenances, rights, contracts and agreements collectively,
the "Agreements") ;

(i) all of the right, title and interest of Mortgagor in
and to any other property, whether real or perscnal, tangible
or intangible, owned or held in connection with the Premises
or the business conducted by Mortgagor thereon, including,
without limitation, appraisals, architectural and engineering
plans, specifications and studies, soil, environmental and
other reports relating to the Premises, license and contract
rights, accounts receivable, warranties, guaranties,
catalogues, tenant lists (but excluding proprietary guest list
information), advertising materials relating to the Premises

or the business conducted by Mortgagor thereon, telephone

exchange numbers as identified in such materials, trade names,

trademarks and logos relating to the Premises or the business

conducted by Mortgagor thereon (subject to the rights of
franchisors or licensors) and goodwill relating to the
Premises or the business conducted by Mortgagor thereon;

() all rights of Mortgagor in and to the Management
Agreement (as defined in the Loan Agreement) applicable to the
premises and any other similar agreement or license Or similar
agreement affecting the management or operation of any part of
the Premises, (subject in each case to the provisions thereotf
and any limitations set forth therein);

(k) all rights of Mortgagor in any owner'’s or member’s
association or similar group having responsibility for
managing or operating any part of the Premises;

(1) all claims against any person or entity with respect
to any damage to or loss of the Mortgaged Property, including,
without limitation, damage arising from any defect 1in or with
respect to the design or construction of the Improvements oOr
the Equipment and any damage resulting therefrom and all the
right to appear in and defend any action or proceeding brought
with respect to the Mortgaged Property and to commence any
action or prodeeding to protect the interest of Mortgagee in

the Mortgaged Property;

(m) all deposits or other security or advance payments,
including rental payments made by or on behalf of Mortgagor to
others, with respect to utility services, cleaning,
maintenance, repair and similar services, refuse removal and
sewer service, parking and similar services and rights, and
rental of Equipment relating to or otherwise used in the
operation of the Mortgaged Property;

(n) all options in connection with the purchase, lease,
encumbrance or other disposition of the Mortgaged Property oOr
any interest therein; and
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(0) any and all other, further or additional rights,
title, estates and interests which Mortgagor may now Own OL
hereafter acquire, in and to the Premises and/or the Mortgaged
Property, and all renewals, substitutions and replacements of
and all additions and appurtenances to the Premises and/or the
Mortgaged Property constructed, assembled or placed by
Mortgagor on the Premises, and all conversions of the security
constituted thereby which, immediately upon such acquisition,
construction, assembling, placement or conversion, as the case
may be, and in each such case without any further mortgage,
conveyance, assignment or other act by Mortgagor, shall become
subject to the lien of this Mortgage as fully and completely,
and with the same effect, as though now owned by Mortgagor,
‘Mortgagor expressly agreeing that 1f Mortgagor shall at any
time acquire any other right, title, estate Or interest i1n and
+o the Premises and/or the Mortgaged Property, the lien of
this Mortgage shall automatically attach to and encumber such
other right, title, estate or interest as a lien thereon.

AND, as additional security, Mortgagor hereby grants to
Mortgagee a security interest in {(a) the Equipment, (b) the
personal Property, (c) the Condemnation Proceeds, {(d) the Insurance
Proceeds, (e} the Refunds, (f) the Leases, (g) the Rents, (h) the
Agreements, (i) to the extent mortgages may lawfully grant the
same, all other components of the Mortgaged Property, described 1n
clauses (a) through (o) immediately preceding, and (§) all proceeds
of the foregoing (collectively,, the nSecurity Interest Property"),
and this Mortgage shall be effective as a security agreement
pursuant to the Code.

HABENDUM

TO HAVE AND TO HOLD the Mortgaged Property, the rights and
privileges hereby conveyed or assigned, or intended so to be, unto
Mortgagee, 1its successors and assigns forever, subject however LO
rhe terms and conditions herein; together with the possession and
right of possession thereof, for the uses and purposes herein set

torth. v

PROVIDED ALWAYS, and these presents are upon the express
condition, that if Mcrtgagor shall well and truly pay to Mortgagee
the Debt at the time and in the manner provided in the Note, this
Mortgage and the other Transaction Documents, and shall well and
truly abide by and comply with each and every covenant and
condition set forth herein, in the Note and in the other
Transaction Documents, then these presents and the estate hereby
granted shall cease, determine and be void.

PROVIDED FURTHER, that provided no Event of Default has
occurred and is continuing, if Mortgagor shall exercise its rights
pursuant to and in accordance with the Loan Agreement, Mortgagor
chall be entitled to obtain the release by Mortgagee of this

7
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Mortgage and the Mortgaged Property and, upon the giving of such
release, this Mortgage and these presents and the estate hereby
granted shall cease, determine and be void.

This Mortgage is one of a number of mortgages and deeds of
trust (all of which mortgages and deeds of trust, including this
Mortgage, are referred to in Exhibit B) given pursuant to the Loan
Agreement. Each and every term and provision of all of the

Transaction Documents, including the rights, remedies, obligations,

' covenants, conditions, agreements, indemnities, representations and

warranties of all parties thereto are hereby incorporated by
reference herein as though set forth in full and shall be
considered a part of this Mortgage. Terms used in this Mortgage
which are not defined herein or which are not defined by reference
to the Loan Agreement shall have the meanings assigned to them in
the IL.ocan Agreement.

REPRESENTATIONS, WARRANTIES, COVENANTS,
AGREEMENTS AND CONDITIONS

THISB MORTGAGE FURTHER WITNESSBETH the following
representations, warranties, covenants, agreements and conditions:

l. payment of Debt.

(a) Mortgagor shall punctually pay the Debt at the times
and in the manner provided for its payment in the Note. The
maturity date of the Note (the "Maturity Date") is the earliest to
occur of:

(i) April 11, 2022; and

(ii) such date to which the maturity of the Debt may
be accelerated upon an Event of Default or as otherwise
provided in any Transaction Document.

(b) All payments of principal and interest accrued
thereon shall be made without demand therefor, or presentation or
surrender of the Note, to the extent permitted by applicable law.

2. warranty of Title.

(a) Mortgagor specially warrants that it has and owns
the Mortgaged Property free and clear of all liens, claims,
charges, restrictions, encumbrances, security interests and other
matters, subject only to (i) the lien of this Mortgage and of the
other Transaction Documents, (ii) the matters set forth as
exceptions to the policy of title insurance (the "Title
Policy")relating to the Mortgaged Property issued by Commonwealth
tand Title Insurance Company in connection with the Loan, (ili)
easements and other rights in the Mortgaged Property granted by
Mortgagor in the ordinary course of business which will not,

10080158.02 8




individually or in the aggregate, materially and adversely affect
(xx) the Premises, {(yy) Mortgagor’s hotel operations thereon, oOr
(zz) the value or validity of Mortgagee’s lien on and security
interest in the Mortgaged Property, (iv) any financings permitted
pursuant to Paragraph 3 of this Mortgage, and (v) such other
matters as to which the Mortgagee shall have consented to 1in
writing (collectively, the "Permitted Exceptiong"). All items set
forth hereunder as Permitted Exceptions are subject to the
additional representations and warranties set forth in Paragraph
" 4(e) hereof. Mortgagor represents and warrants that no interest in
all or any part of the development rights appurtenant to the
Premises have been granted, transferred or assigned by Mortgagor.

_ (b) Mortgagor, at its sole cost and expense, covenants
and agrees to defend its title to the Mortgaged Property and the
priority of this Mortgage against all claims and demands of parties
claiming or to claim by, through or under Mortgagor, subject to the
permitted Exceptions, and will maintain and preserve such priority
as long as the Loan Agreement remains in effect or the Debt (or any
portion thereof) remalns outstanding.

3. Further Mortgages and Liens.

(a) This Mortgage is and will be maintained by Mortgagoxr
as a valid and enforceable mortgage lien on and security interest
in the Mortgaged Property subject only to the Permitted Exceptions.
; Except for Permitted Subordinate Mortgages (as hereinafter
| defined), Mortgagor shall not, directly oOX indirectly, create oOr
| suffer, or permit to be created or suffered, against the Mortgaged
: Property or any part thereof, including, without limitation, the
; | rents or the Leases, and Mortgagor will promptly digscharge or bond
| over, any mortgage, lien (including the liens of mechanics and
:3 materialmen), pledge, conditional sale or other title retention i
agreement, easement or other covenant, attachment, security
interest, encumbrance or charge which may affect the Mortgaged
Property Or any part thereof oOr interest therein, except (i) the
Permitted Exceptions, (ii) Permitted Subordinate Mortgages and
(iii) matters being contested in good faith and by appropriate
% proceedings in the manner permitted by Paragraph 16 of this
Mortgage. If any mortgage, other lien or encumbrance not permitted
hereunder is filed, Mortgagor will cause the same to be discharged
within thirty (30) days after recordation thereof and will exhibit
to Mortgagee, upon request, evidence of discharge or other
disposition satisfactory to Mortgagee.

T I PR o P T R L

(b) Notwithstanding anything to the contrary contained

in Paragraph 3{a), but subject to the requirements set forth in
Paragraph 3(c) _and 3(d), Mortgagor may grant one or more mortgages

or deeds of trust, each subordinate to the lien hereof (each such
- mortgage or deed of trust being referred to individually as a

npermitted Subordinate Mortgage" and collectively as the "Permitted
Subordinate Mortgages") .
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(¢) With respect to each Permitted Subordinate Mortgage
other than an FF&E Financing (as hereinafter defined) in addition
to the requirements set forth in Paragraph 3(d), the following
shall apply:

(i) no Permitted Subordinate Mortgage shall Dbe
permitted to be granted prior to the date which is two (2)
yvears from the date hereof;

(ii) each Permitted Subordinate Mortgage shall at
all times be held by a savings bank, savings and loan
association, commercial bank or trust company, insurance
company, investment banking institution or a union, federal,
state, municipal or secular employee’s welfare, benefit,
pension or retirement fund;

(iii) the Debt Service Coverage Ratio (as defined 1in
the Loan Agreement) requirement set forth in the Loan

Agreement with respect to malntenance of a Debt Service
Coverage Ratio of at least 2.0:1 shall be satisfied; and

(iv) the Rating Agencies (as defined in the Loan
Agreement) shall confirm that the existence of such Permitted
Subordinate Mortgage and the debt secured thereby will not
result in a withdrawal, qualification or downgrade of any then
existing ratings given by any such Rating Agencies with
respect to the Securities (as defined in the Loan Agreement),
if applicable.

i (d) The granting of any Permitted Subordinate Mortgage
i shall be subject to the following additional requirements:

| (i) Mortgagor shall not then be in default of its
obligations under this Mortgage, the Note, or any of the
Transaction Documents beyond any applicable cure period;

= gl Bl 'l J Mkl . . IS L =T T m L=

(ii) Mortgagor shall give Mortgagee written notice
(the "Permi d S rdinate Mox Notice") of Mortgagor'’s
intention to emter into a Permitted Subordinate Mortgage not
less than thirty (30) days prior to the placement thereof,
such notice to be accompanied by a copy of the proposed
Permitted Subordinate Mortgage or term sheet setting forth the
rerms thereof, and shall promptly thereafter deliver to
Mortgagee copies of the proposed Permitted Subordinate
Mortgage, when available (if not theretofore delivered), and
modifications of the proposed Permitted Subordinate Mortgage

and of gaid term sheet;

Al ]

(iii) each Permitted Subordinate Mortgage shall be
expressly subject and subordinate in lien to this Mortgage and
all of the other Transaction Documents, and any agreement Inow
or hereafter given as additional security for the Note or this
Mortgage, and to all of the terms, covenants and conditions of

]
[
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this Mortgage and the other Transactlon Documents and said
agreements and all extensions, renewals, modifications,
supplements, consolidations, spreaders oOr replacements thereotf
(each, a "Renewal") and any other action permitted or contem-
plated by this Mortgage or any other Transaction Document
(including, without limitation, increases in the amount ©of the
Loan for accrued and unpaid interest, additional interest,
prepayment premiums or charges, Yield Maintenance Premiums, 1if
any, and other fees, and other charges and increases in the
amount of the Loan resulting from protective advances made by
Mortgagee pursuant to the Transaction Documents, including,
without limitation, advances made for taxes, insurance
premiums, and maintenance of the Premises which are secured by

this Mortgage or any other Transacticn Document;

(iv) each Permitted Subordinate Mortgage shall pro-

vide that the holder thereof shall furnish the holder of this

Mortgage with a copy of any notice of default or legal process
sent to Mortgagor, simultaneously with the transmittal thereof

to Mortgagor;

(v) each-Permitted Subordinate Mortgage, and any
other document evidencing or securing the debt which such
Permitted Subordinate Mortgage secures, shall provide that it
is expressly subject and subordinate to any and all advances
of the Loan, in whatever amounts and whenever made, with
interest thereon, and tq any expenses, charges and fees
incurred, including any and all such advances, interest,

- expenses, charges and fees which may increase the indebtedness

secured by this Mortgage and any other mortgages given in
connection with the Loan above the original principal amount

thereof;

(vi) each Permitted Subordinate Mortgage shall pro-
vide that (A) if any action or proceeding is brought for the
foreclosure thereof, the rents from the Mortgaged Property
shall be collected only by a receiver appointed by a court or
referee after notice of the application for the appointment of
such receiver "shall have been given to the then holder of this
Mortgage, (B) all monies collected by such receiver shall be
applied first to the payment of all sums then due which are
secured by this Mortgage, and the balance, if any, may then be
applied to the payment of any sums then due which are secured
by said Permitted Subordinate Mortgage and (C) if, during the
pendency of any such foreclosure action or proceedings, an
action or proceeding shall be brought by the then holder or
holders of this Mortgage, for the foreclosure of this Mortgage
and an application is made by the then holder or holders of
this Mortgage for an extension of such receivership for the
renefit of the then holder or holders of this Mortgage, all
such rents held by such receiver, as of the date of such
application, shall be applied by the receiver solely for the
henefit of the then holder or holders of this Mortgage

11
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(including, without limitation, the ocutstanding principal bal-
ance of the Loan, or any portion thereof, if payment of the
same is accelerated, and any late charges, or other charges
and fees that may be payable, from time to time, in connection
with the Loan or any portion thereof) before the holder of
such Permitted Subordinate Mortgage shall be entitled to any
portion thereof;

(vii) each Permitted Subordinate Mortgage shall pro-
vide that if any action or proceeding shall be brought to
foreclose said Permitted Subordinate Mortgage, no tenant of
any portion of the Mortgaged Property will be named as a party
defendant in any such foreclosure action or proceeding, nor
will any other action be taken with respect to any tenant of
any portion of the Mortgaged Property the effect of which
would be to terminate any lease without the written consent or
the then holder or holders of this Mortgage;

(viii) no holder of a Permitted Subordinate Mortgage
shall acquire by subrogation, contract or otherwise, any lien
ypon any other estate, right or interest in the Mortgaged
Property, including,  but not limited to, any which may arise
with respect to real estate taxes, assessments or other
governmental charges which are or may be prior in right to
this Mortgage or any other Transaction Document, O any
Renewal of this Mortgage or any other Transaction Document,
unless within sixty (60) dgys following written notice of such
intention from the mortgagee thereunder, or its SuCCEeSSOrs OI
agsigns, the then holder of this Mortgage shall fail or refuse
to purchase or acquire, by subrogation or otherwise, such
i - prior lien, estate, right or interest, oOT shall fail, within
such period, to commence and thereafter proceed diligently to
purchase or acquire the same;

(ix) each Permitted Subordinate Mortgage shall
provide that the mortgagee thereunder, its successors Or
assigns; or any other legal holder thereof, shall agree tO
assign and release unto the legal holder of this Mortgage (A)
all of its right, title, interest or claim, if any, in and to
Insurance Proceeds for application upon the indebtedness
secured by, or other disposition thereof in accordance with
the provisions of, this Mortgage, and (B) all of its raight,
+ritle and interest, and interest of claim, if any, 1in and to
311 Condemnation Proceeds for application upon the
indebtedness secured by, or other disposition thereof 1in
accordance with the provisions of, this Mortgage;
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(x) each Permitted Subordinate Mortgage shall
provide that so long as this Mortgage and any other mortgages
given in connection with the Loan shall remain upon the
Mortgaged Property or any part thereof, the mortgagee
thereunder, its successors or assigns or any other legal
holder thereof, shall execute, acknowledge and deliver, upon
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demand, at any time or times, any and all further

subordinationg or other instruments, in recordable form,

| reasonably sufficient for that purpose, or that Mortgagor or

| Mortgagee, its successors or assigns or other legal holder of

this Mortgage, may hereafter reasonably require for carrying
out the true purpose and intent of the foregoing covenant;

| (xi} each Permitted Subordinate Mortgage (and any
g underlying note or obligation) shall be nonrecourse;

| | (xii) a default under any Permitted Subordinate
? Mortgage shall constitute a default under this Mortgage; a
| default under any Permitted Subordinate Mortgage not cured
: within the applicable cure period, if any, shall constitute an
; Event of Default under this Mortgage; provided, that Mortgagee
: "~ .ghall not accelerate the Debt evidenced by this Mortgage or
f | commence to foreclose the lien of this Mortgage unless and
until the holder of the Permitted Subordinate Mortgage then in
default accelerates the debt secured thereby or commences to
foreclose the 1lien secured by its Permitted Subordinate

Mortgage;

(xiii) 1if a Permitted Subordinate Mortgage 1s not
executed and delivered within sixty (60) days after delivery
to Mortgagee of the Permitted Subordinate Mortgage Notice then
no such Permitted Subordinate Mortgage may be placed against
the Mortgaged Property or gny portion thereof unless Mortgagor
again complies with all of the provisions of this Paragraph 3;

LI, T O g TR R YT -l TR L B R R L R R R L Ll -

(xiv) a true copy of each Permitted Subordinate
Mortgage shall be furnished to Mortgagee promptly after the
execution and delivery thereof;

(xv) Mortgagor shall pay to Mortgagee Mortgagee’s
reasonable attorneys’ fees and other reasonable out-of-pocket
costs incurred in connection with review and approval of the

documentation; and

(xvi)* In no event shall any Permitted Subordinate
Mortgage provide for the accrual of all or any portion of the
interest payable thereunder (other than normal accruals, not
to exceed ninety (90) days in any event), and in no event
shall any Permitted Subordinate Mortgage provide for debt
service which is dependent upon the amount of cash flow or
other proceeds generated from the Premises.

Yt A e T M T e e o BT ey . e AT L e et T L O T T et it it T e b D Rl e i

(e} Mortgagor may enter into 1 or more purchase wmoney
financings, not secured by a lien on real property, 1n connection
with the purchase of furniture, fixtures and/or equipment for the
Premises (each, "an FF&E Financing"); provided that each FF&E
Financing secures a principal balance not in excess of $1,000,000
(whether individually or when aggregated with all other FF&E
Financings existing at the time of such aggregation). The FF&E

10080158.02 ' 13

e, el ST T AT~ T gl e e U A T T . AR T T T T oET T e T R A I Tt e e o T T



Financing or Financings granted from time to time by Mortgagor, 1f
any, need not comply with the provisions of sub-clauses (i), (ii)}),
(11i) or (iv) of Paragraph 3(c) or the provisions of Paragraph 3 (d)
other than clause (i) of such Paragraph 3(d).

4, Representations and Warrapnties. To induce Mortgagee to
‘accept the Note and this Mortgage, and to make the Loan evidenced

by the Note and secured by this Mortgage, Mortgagor represents and
warrants to Mortgagee that:

(a) The covenants of Mortgagor in this Mortgage and in
the other Transaction Documents have been observed and
performed in all material respects to the extent applicable on
and as of the date hereof. The representations and warranties
of Mortgagor in,K this Mortgage and in the other Transaction
Documents are true and correct in all material respects on and
as of the date hereof. All such covenants, representations
and warranties are hereby incorporated by reference.

? | (b) The granting of this Mortgage, the consummation oOf
| the transactions herein contemplated and the execution and
delivery of, and the performance and observance of Mortgagor'’s
§ obligations under, this Mortgage, the other Transaction
| | Documents and other instruments herein mentioned to which
Mortgagor is a party and which have been executed and
delivered in connection with the transactions contemplated in
the Transaction Documents .have been duly authorized by all
necessary action on the part of Mortgagor and its general
partner and, to the Best Knowledge (as such term is defined in
Paragraph 46(a) hereof) of Mortgagor, no other consent,
license, permit, approval or authorization of, exemption by,
notice or report to, or registration, filing or declaration
with, . any Governmental Authority (as hereinafter defined)
(collectively, "Approvals") 1is required which has not been
obtained by Mortgagor in connection with the execution,
delivery or performance by Mortgagor of this Mortgage, the
other Transaction Documents and other instruments herein
mentioned to which Mortgagor is a party. For the purposes
hereof, "Goverhimental Authority" shall mean any court, agency,
authority, board (including, without limitation, environmental
protection, planning and zoning boards), bureau, commission,
department, office or instrumentality of any nature whatsoever
of any governmental or quasi-governmental unit of the United
States or the State or the county or city where the Premises
are located or any political subdivision of any of the
foregoing, whether now or hereafter in existence, Or any
officer or official thereof, having jurisdiction over
Mortgagor or the Mortgaged Property oOr any portion thereof.

B . R
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(c) This Mortgage and each of the other Transaction
Documents has been duly authorized, executed and delivered on
behalf of Mortgagor by its general partner, and this Mortgage
constitutes, and each of the other Transaction Documents and
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other instruments mentioned herein to which Mortgagor 1s a
party constitute, a legal, valid and binding obligation of
Mortgagor, enforceable against Mortgagor in accordance with
its terms, except as enforceability may be limited Dby
applicable bankruptcy, insolvency, moratorium, reorganization
or other similar laws affecting the enforcement of creditors’
rights generally or by principles of equity or public policy
(whether asserted in equity or in proceedings at law).

(d) This Mortgage constitutes a valid mortgage lien on,
and, to the extent permitted by applicable law, security
interest in, the Mortgaged Property, subject to no liens,
charges or encumbrances other than the Permitted Exceptions.
There are no defenses, counterclaims or offsets to Mortgagor’s
obligation to pay the Debt pursuant to this Mortgage, the Note
or any of the other Transaction Documents. To the Best
knowledge of Mortgagor, there are no defenses, counterclaims
or offsets to any of Mortgagor’s other obligations pursuant to
this Mortgage, the Note or any of the other Transaction

! Documents.

(e) The Permitted Exceptions do not and will not
materially and adversely interfere with (i) the ability of
Mortgagor to pay in full the Debt 1in the manner required by
the Note or (ii) the use of the Mortgaged Property for the use
currently being made thereof, the operation of the Mortgaged
Property as currently being operated for hotel purposes or the
value of the Mortgaged Property.
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(f) Except as set forth on the "Disclosure Report” (as
defined in the Loan Agreement) applicable to the Mortgaged
Property, and approved by Mortgagee in writing, there are 10
Leases affecting the Mortgaged Property. To the extent that
rhe Disclosure Report lists any leases affecting the Mortgaged
Property, to the Best Knowledge of Mortgagor, (i) no tenant
under any of the Leases is entitled to any rent concession,
(ii) Mortgagor has not accepted any prepayment Of any rent,
additional rent or other sums due under any of the Leases,
except a payment of rent or additional rent one (1) month in
advance or a prepayment in the nature of security for the
performance of obligations of the tenant under any of the
lLeases and (iii) no tenant has any defense, set-off or
counterclaim against Mortgagor or to the payment of any rent,
additional rent or other sums payable pursuant to its Lease Or
to the performance of any obligations oOf the tenant
rhereunder. No tenant under any of the Leases has any right
or option relating to the sale or other disposition of any of

the Mortgaged Property.

(q) The copies of the Leases, 1f any, previously
delivered by Mortgagor to Mortgagee are true, correct and
complete copies of those documents, and contain the entire
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agreement between the parties thereto with respect to the
subject matter thereof.

" (h) Except as set forth in the Disclosure Report
applicable to the Mortgaged Property, Mortgagor has obtained
(1) where required by applicable law, a valid, permanent
Certificate of Occupancy for the Improvements which permits
rhe uses to which the Premises are put and the uses permitted
under any applicable Lease, and 1in such instances where
relevant, such Certificate of Occupancy is in full force and
effect, and (ii) all Permits of all Governmental Authorities
required with respect to the use, operation, ownership and
maintenance of the Mortgaged Property, and all of the same are
in full force and effect and the Improvements comply in all

material respects therewith.

(i) Mortgagor has all easements, appurtenances Or other
rights and interests, including those for use, maintenance,
and access (by pedestrians, automobiles and trucks) necessary
or appropriate for the full and proper operation, repair,
maintenance, occupancy and use of every portion of the
Mortgaged Property as a first-class, limited service, extended
stay hotel and in compliance with the Loan Agreement. To the
Best Knowledge of Mortgagor, all utility services necessary
for the operation and occupancy of the Mortgaged Property for
such purposes are available at the Mortgaged Property and will
continue to be operational. and adequate.

=Lty e L LI N BN TR WL Y e e — =

() Mortgagor’s possession of the Premises has been
peaceable and undisturbed and Mortgagor’s title thereto has
never been disputed or gquestioned and, except for the
Permitted Exceptions, Mortgagor does not Kknow of any facts by
reason of which any adverse claim to any part of the Mortgaged
Property or to any undivided interest therein might be made.

(k) Except as disclosed on the Title Policy or set forth
on the Disclosure Report applicable to the Mortgaged Property
and approved in writing by Mortgagee, no condemnation or
eminent domairf proceedings or other exercise of the right of
eminent domain or conveyance in lieu of condemnation
(hereinafter collectively called "Condemnation Proceedings")
have been commenced and remain ongoing with respect to the
Mortgaged Property or any portion thereof and, to the Best
Knowledge of Mortgagor, 1o Condemnation Proceedings are
pending, nor has Mortgagor received written notice of any
rhreatened Condemnation Proceedings.

(1) All Equipment, Personal Property and all other
fixtures and articles of personalty attached to the Premises,
or usable in connection with the operation and maintenance
thereof, have been fully paid for other than purchase money
financings in a de minimis amount not exceeding $50,000.00 1in
the aggregate with respect to all such financings pertaining
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2 material fact necessary to make the statements contained
herein or therein not materially misleading.

5. Covenants of Mortgagor as to Performance and Other
Matters.

- | (a) Mortgagor shall duly perform and observe all of the
agreements, covenants, conditions and cbligations imposed by the
provisions of this Mortgage, the MNote, the other Transaction
Documents or imposed upon or agssumed by Mortgagor by virtue of the
provisions of the Permitted Exceptions or any deed, conveyance,
agreement, statute or ordinance pursuant to which Mortgagor or any
predecessor in title of the Mortgaged Property acquired the
Mortgaged Property or any right or privileges appurtenant thereto
or for the benefit thereof.

(b) Mortgagor shall, so long as Mortgagor is the owner
of the Mortgaged Property, do all things necessary to preserve and
keep in full force and effect the existence, rights and privileges
of Mortgagor under the laws of the state of its formation and the
State in which the Premises are located.

(¢) Mortgagor shall not, without the prior written
consent of Mortgagee which consent shall not be unreasonably
withheld, conditioned or delayed, institute, join in, execute Or
consent to any change in any covenant, condition, restriction,

casement, declaration, zoning ordinance, or other public or private

restriction limiting, defining or  otherwise controlling
construction on or use(s) of all or any part of the Mortgaged
Property.

- (d) Except as expressly permitted in the Loan Agreement |
or any other Transaction Document, Mortgagor shall not, without the ‘
prior written consent of Mortgagee which consent shall not be
unreasonably withheld, conditioned or delayed, enter into, amend Or
modify any agreements relating to the management of the Mortgaged
Property or the operation of the hotel or hotel operations thereon.

(e} Exc#&pt as expressly permitted in the Loan Agreement,
Mortgagor shall mnot, without the prior written consent of
Mortgagee, enter into, amend or modify any agreements relating to
the Mortgaged Property or the operation of the hotel or hotel
operations thereon with any npffiliate" (as defined 1in the Loan
Agreement) of Mortgagee except on Lerms that are no less favorable
to Mortgagor than would be contained in similar arrangements on
arms-length terms with independent third parties consistent with
any provisions of the Loan Agreement. All such agreements shall be
fully and expressly subject and subordinate in all respects to the
Debt, this Mortgage, and the Transaction Documents and to any and
2ll extensions, renewals, additions, wmodifications, increases,
consolidations, spreaders, amendments, replacements, restatements
and substitutions hereof and thereof.

;
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to the Premises or the Other Mortgages, which are security for
the Loan, and are the property of Mortgagor and are not
subject to any conditional bills of sale, chattel mortgages or
any other title retention agreement of a similar nature or to
any other liens or encumbrances other than those created by
rhe Transaction Documents or otherwise specifically permitted

hereunder, except for:

(i) such matters as are set forth on the Disclosure
Report applicable to the Premises and approved in writing
by Mortgagee which shall include existing purchase money
equipment arrangements;

(ii) such matters which, pursuant to the Loan
Agreement, or as defined in this Paragraph 4(l1) as de
minimis and not required to be disclosed;

(iii) Equipment or Personal Property subject to
written leases between the owner/installer of such
Equipment and/or Personal Property, as lessor, and
Mortgagor, as lessee, to the extent permitted in the Loan

Agreement; and -

(iv) Equipment or Personal Property, if any, that is
owned by tenants or guests at the Premises.

(m) Mortgagor is nQt a "national" of a "designated
foreign country" (Or a person defined as a "designated foreign
country") as such quoted terms are defined in the Foreign or
Cuban Assets Control Requlations of the United States Treasury
Department, 31 CFR, Subtitle B, Chapter V, as amended, or any
requlation or ruling issued thereunder.

(n) Mortgagor, pursuant to the Title Policy, oOr an
i rrevocable commitment therefor, effective as of the date of
the closing of the Loan has caused to be issued to Mortgagee
an ALTA Mortgagee’s title insurance policy insuring a valid
first lien on the Premises, subject only to the Permitted
Exceptions whitch Mortgagee’s title ilnsurance policy is in full
force and effect and is freely assignable toO and will inure to
the benefit of any trustee or servicer selected by Mortgagee
in connection with a Securitization (as defined in the Loan

Agreement) .
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| (o) To the Best Knowliedge of Mortgagor, no
representation or information contained herein or in any other
Transaction Document, nor any written statement or other
instrument furnished, or to be furnished, to Mortgagee OI any
other person entitled thereto under the terms of the
Transaction Documents by Mortgagor or its general partner
raken as a whole contains, or will contain, any untrue
statement of a material fact, or omits, or will omit, to state
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(f) Mortgagor shall obtain all Approvals required 1in
connection with the execution, delivery or performance by Mortgagor
of this Mortgage, the other Transaction Documents and other
instruments herein mentioned to which Mortgagor is a party.

(g) Mortgagor shall cause all Permits and Certificates
of Occupancy required with respect to the use, operation, ownership
and maintenance of the Mortgaged Property to remain in full force
and effect at all times during the term hereof, and Mortgagor shall
not permit or suffer to exist a violation of any such Permit oOr
Certificate of Occupancy, or enter into any Lease which causes or

permits the violation thereof.

6. Due on Sale or Encumbrance.

(a) Mortgagor acknowledges that the continuous
ownership, operation and management of the Mortgaged Property by
Mortgagor (directly, or through the Manager) is of a material
nature to this transaction and the making of the Loan evidenced
and secured by this Mortgage and the other Transaction Documents.
Mortgagor hereby covenants and agrees that Mortgagor shall not,
without the written consent of Mortgagee, directly or indirectly
(1) dissolve, or terminate or amend the terms of its existence 1in
any respect that is not expressly permitted by the Transaction
Documents, or (ii) except as otherwise provided in the Loan
Agreement, permit any interest in the Mortgaged Property to be
sold, conveyed, assigned, morfgaged, encumbered (except by the
Permitted Exceptions), hypothecated or otherwise transferred,
alienated or disposed of, including, without limitation, any lease
of the Premises as a whole or substantially as a whole.

- (b} If Mortgagee shall not consent in writing to a sale,
conveyance, assignment, mortgaging, encumbering or other transfer,

alienation or disposition prohibited by subparagraph 6. {(a) hereof,
and Mortgagor nevertheless proceeds with such sale, conveyance,

assignment, mortgaging, encumbering or other transfer, alienation
or disposition, then Mortgagee may, at its option, and without
l1imiting any other right or remedy available to Mortgagee hereunder
(but subject to Mertgagor’s right pursuant to and in accordance
with the Loan Agreement to obtain the releage by Mortgagee of the
Mortgaged Property), at law or in equity, in Mortgagee’s sole and
absolute discretion and without regard to the adequacy o©of 1its
security, declare the Note, in whole or in part, immediately due

and payable.

(c) The giving of written consent by Mortgagee to the
transfer, alienation or disposition of all or any part of the
Mortgaged Property or any interest rtherein in any one Or more
instances shall not limit or be deemed a waiver of the requirement
for such consent in any other or subsequent instances. Except as
otherwise hereinafter expressly provided to the contrary, if any
mortgage, encumbrance or other lien shall be placed on the
Mortgaged Property or any portion therecf (other than this
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Mortgage) without the prior written consent of Mortgagee, such
prohibited lien shall be deemed to be null and void ab initio.

7. Hazardous Substances.

{(a) As used herein:

(i) "Environment"” shall wmean soil, surface waters,
ground waters, land, stream, sediments, surface or subsurface
strata and ambient air.

(ii) T"Environmental Laws" shall mean all Federal,
state and 1local environmental, health or safety laws,
regqulations, ordinances, orders, actions, policies and rules
of common law (whether now existing or hereafter enacted or
promulgated), of all Governmental Authorities and all
applicable judicial and administrative and requlatory decrees,
judgments and orders, including common law rulings and
determinations, relating to injury to, or the protection of,
human health or the Environment, including, without
limitation, all requirements pertaining to reporting,
licensing, permitting, investigation, remediation and removal
of emissions, discharges, releases or threatened releases of
Hazardous Substances, into the Environment, or relating to the

; manufacture, processing, distribution, use, treatment,
storage, disposal, transport or handling of Hazardous
T Substances. . |

(1ii) VYEnvironmental Report" shall mean the
Environmental Reports (as defined in the Loan Agreement)
applicable to the Premises or any update thereof or supplement
thereto.

(iv) "Hazardous Substances" shall mean any chemical,
material, gas, vapor, energy, radiation or substance (A) the

presence ©of which requires or may hereafter requilire

notification, jnvestigation or remediation under any
applicable Environmental Law, (B) which is or becomes defined
a2 a "hazardofhs waste", "hazardous material®" or "hazardous

substance" or "controlled industrial waste" oOr "pollutant" oI
"contaminant" under any present or future Environmental Laws,
(¢) which is toxic, explosive, corrosive, flammable,
infectious, radiocactive, carcinogenic, mutagenic or otherwilse
hazardous and is or becomes regulated by any Governmental
Authority, (D) the presence of which on the Mortgaged Property
poses a hazard to the Mortgaged Property or to the health or
safety of persons or property on or about the Mortgaged
N | property, (E) without limitation, which contains gasoline,
diesel fuel or other petroleum hydrocarbons oOr volatile
organic compounds, (F) without limitation, which ccontains PCBs
or asbestos or urea formaldehyde foam insulation, or (G)
without 1limitation, which contains or emits radioactive
particles, waves or material, including radon gas in amounts
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the presence of which poses or threatens to pose a hazard to
the Mortgaged Property or to the health or safety of persons
or property on or about the Mortgaged Property.

(b) Mortgagor hereby represents and warrants as of the
date hereof as follows:

(i) Except as set forth in the applicable
Environmental Report:

(A) neither Mortgagor nor, to the Best
Knowledge of Mortgagor, any prior owner, occupant or user
of the Mortgaged Property nor any other person (each, a
"Prior User") has engaged in or permitted any operations
or activities upon, or any use or occupancy of the
Mortgaged Property, or any portion thereof, for the
purpose of or in any way involving the handling,

manufacture, treatment, storage, use, generation,
release, discharge, refining, dumping or disposal of any
Hazardous Substances (whether legal or illegal,

accidental or intentional) on, under, in or about the
Mortgaged Property, except to the extent commonly used in
the day-to-day operation of the Mortgaged Property and in
such case substantially 1in compliance with all
Environmental Laws; |

(B) neither Mortgagor nor, to the Best
Knowledge of Mortgagor, any Prior User, has transported
any Hazardous Substances to, from or across the Mortgaged
Property, except substantially in compliance with all
Environmental Laws;

(C) to the Best Knowledge of Mortgagor, no
Hazardous Substances have migrated from other properties
upon, about or beneath the Mortgaged Property; and

{(D) to the Best Knowledge of Mortgagor, there
are no Hazardous Substances presently deposited, stored,
or otherwise included in or located on, under, 1in or
about the Mortgaged Property, except Hazardous Substances
stored and used in amounts reasonably related to the
normal operation of the Mortgaged Property for hotel
operations and in such case substantially in compliance
with all Environmental Laws.

(ii) Except as set forth in the applicable
Environmental Report, the Mortgaged Property and the use,
maintenance and operation of the Mortgaged Property, and all
activities and conduct of Dbusiness related thereto,
substantially comply, and to the Best Knowledge of Mortgagor,
have at all relevant times substantially complied, with all
Environmental Laws, and no activity on or condition of the
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Mortgaged Property has been alleged in writing to Mortgagor to
be a material nuigsance with respect to any third party.

(iii) Mortgagor has obtained any or all permits,
licenses and authorizations necessary to Mortgagor’s operation
of the Mortgaged Property under applicable Environmental Laws,
including laws relating to emissions, discharges, releases Or
threatened releases of Hazardous Substances 1nto the
Environment or otherwise relating to the manufacture,
processing, distribution, use, treatment, storage, disposal,
transport or handling of Hazardous Substances. To the Best
Knowledge of Mortgagor, Mortgagor and the Mortgaged Property
are substantially in compliance with all terms and conditions
of any required permits, licenses and authorizations.

(iv) Except as set forth in the applicable
Environmental Report, neither Mortgagor nor, to the Best
Knowledge of Mortgagor, any Prior User, has received notice or
other communication from a Governmental Authority having
jurisdiction over the Mortgagor, the Mortgaged Property or any
such Prior User concerning any alleged violation of or
liability under any -Environmental Laws with respect to the
Mortgaged Property. Additionally, Mortgagor has not received
notice or other communication from a Governmental Authority
concerning any alleged material violation or material
liability under any Environmental Laws by Mortgagor, or
relating to the Mortgaged Property, or with respect to real
property adjacent to the Mortgaged Property, it Dbeing
understood that the term "adjacent" shall refer to real
property within the relevant radius for the violation of
applicable Environmental Laws set forth in the applicable
Environmental Report. Except as set forth in the applicable
Environmental Report, there exists no writ, injunction,
decree, order or judgment ocutstanding, nor any lawsuit, claim,
proceeding, citation, directive, summons or investigation,
pending or, to the Best Knowledge of Mortgagor, threatened,
relating to the ownership, use, maintenance or operation of
the Mortgaged Property by any person or entity, or related to
any alleged vidlation of Environmental Laws, or any suspected
presence of Hazardous Substances thereon.

(v) Except to the extent set forth 1in the
applicable Environmental Report, Mortgagor has not placed, nor
to Mortgagor’s Best Knowledge has there been constructed,
placed, deposited, stored, disposed of or located on the
Mortgaged Property any PCB nor transformer, capacitor,
ballast, or other equipment which contains dielectric fluid
containing PCBs in concentrations that exceed federal
standards, nor any asbestos or asbestos-containing materials
nor any insulating material containing urea formaldehyde or
any radon gas in amounts the presence of which poses or
threatens to pose a hazard to the Mortgaged Property or to the
health or safety of persons or property on or about the

1G0B0158.02 22




Mortgaged Property. To the Best Knowledge of Mortgagor,
except to the extent set forth in the Environmental Report or
as may have been removed in accordance with Environmental
Laws, no underground improvements, including, but not limited
to, treatment or storage tanks, or water, gas or oll wells,
are located on the Mortgaged Property.

(c) Mortgagor hereby covenants and agrees that Mortgagor

shall not, unless Mortgagee shall otherwise consent in writing:

(i) Cause or, to the best of Mortgagor’s ability to
prevent such activity, permit or suffer any Hazardous
Substance to be brought upon, treated, kept, stored, disposed
of, discharged, released, produced, manufactured, generated,
refined or used upon, about or beneath the Mortgaged Property

or any portion thereof by Mortgagor, its agents, employees,

contractors, invitees, tenants, or any other person, except Lo
the extent commonly used in the ordinary operation of the
Mortgaged Property or in any such contractor’s ordinary course
of trade, and in each case in compliance with applicable
Environmental Laws. The foregoing shall not apply to any
Hazardous Substances that may have migrated or leached onto
the Mortgaged Property from any other property.

(ii) Cause, permit or suffer the existence or the
commission by Mortgagor, its agents, employees, or contractors
of a violation of any Epvironmental Laws upon, about or
beneath the Mortgaged Property or any portion thereof and
Mortgagor shall use commercially reasonable efforts to prevent
any such violation of any Environmental Laws by any invitees
or any other person on the Mortgaged Property. Any removal or
encapsulation of or other remedial action taken by or on
behalf of Mortgagor in connection with any Hazardous Substance
located on the Mortgaged Property (including, without
limitation, subsequent disposal thereof) shall be performed in
accordance with all applicable Environmental Laws and other
L.egal Requirements (as defined in Paragraph 15 hereof) .

(iii) * Subject to the provisions of Paragraph 16
hereof relating to permitted contests, create, or to the best
of Mortgagor’s ability to prevent such encumbrances, suffer to
exist with respect to the Mortgaged Property, or permit any ot
its agents to create or suffer to exist, any lien, security
interest or other charge or encumbrance of any kind,
including, without limitation, any lien imposed pursuant toO
section 107 (1) of the Superfund Amendments and Reauthorizatilon
Act of 1986 (42 U.S.C. Section 9607(1)) or any similar state
statute. |

(d} Mortgagor hereby covenants and agrees that Mortgagor

‘will at all times comply with the following requirements:
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(i) Mortgagor shall, at its scle cost and expense,
but without waiver or limitation of any rights or remedies
Mortgagor may have against anyone other than Mortgagee,
promptly take all actions required of Mortgagor or any
Affiliate of Mortgagor by any Governmental Authority which
arise from the presence upon, about or beneath the Mortgaged
Property of a Hazardous Substance or a violation of
Environmental Laws. Such action shall include, but not be
limited to, the investigation of the environmental condition
of the Mortgaged Property, the preparation of any feasibility
studies, reports or remedial plans, and the performance of any
clean-up, remediation, containment, operation, maintenance,
monitoring or restoration work, whether on or off the
Mortgaged Property, to the extent required by applicable
Environmental Laws. Mortgagor shall take all actions
necessary to restore the Mortgaged Property to a condition
that complies with any standard of remediation required under
applicable Environmental Law. Mortgagor shall proceed
continuously and diligently with all such required
investigatory and remedial actions, provided that in all cases
such actions shall be in accordance with all applicable
Environmental Laws. -Any such actions shall be performed in a
good, safe and workmanlike manner and shall, to the extent
practicable, minimize any impact on the business conducted at
the Mortgaged Property. Mortgagor shall pay all costs 1n
connection with such investigatory and remedial activities,
including, but not limited, to, all power and utility costs,
and any and all taxes or fees that may be applicable to such
activities. Mortgagor shall promptly provide to Mortgagee
copies of testing results and reports that are generated in
connection with the above activities. If regquired by
applicable Environmental Law, promptly upon completion of such
investigation and remediation, Mortgagor shall permanently
seal or cap all monitoring wells and test holes in compliance
with applicable Legal Requirements and industry standards,
remove all associated equipment, and restore the applicable
Property, which shall include, without limitation, the repair
of any surface damage, including paving, caused by such
investigation or remediation. Nothing in this subsection
shall preclude the performance of any action required by any
Governmental Authority, as described above, by anyone other
than Mortgagor or Mortgagee. In such event, Mortgagor shall
take all appropriate measures to ensure that such action 1s
performed in accordance with all applicable Environmental
Laws, and is consistent with the terms of this Mortgage.

(ii) If Mortgagor shall become aware of or receive
actual notice concerning any actual, alleged or suspected
violation of or liability under any Environmental Laws, oOr a
substantial risk that any such Environmental Law will be
violated with respect to the Premises, or that any
representation of Mortgagor contained herein relating to
Hazardous Substance is not or is no longer accurate in any
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material respect, including but not limited to actual notice
or other written communication concerning any actual or
threatened investigation, inquiry, lawsuit, claim, citation,
directive, summons, proceeding, complaint, notice, order, writ
or injunction, relating to same, and including without
limitation any notice or other communication by Mortgagor,
then Mortgagor shall deliver to Mortgagee, (x) within ten (10)
days after receipt of such notice, a written description of
said wviolation, 1liability, investigation or actual or
threatened event or condition, together with copies of any
documents evidencing same and (y) within thirty (30) days
after receipt of such notice, a written description of the
corrective action, if any, proposed by Mortgagor in response
thereto. Receipt of such notices by Mortgagee shall not be
deemed to create any obligation on the part of Mortgagee to
defend or otherwise respond to any such notification.

(iii) Mortgagee shall have the right (but not the
obligation) to enter upon the Mortgaged Property, from time to
time at reasonable times and upon reascnable notice, and in
its sole and absolute discretion, to conduct inspections of
the Mortgaged Property and the activities conducted thereon to
determine compliance with all Environmental Laws, the presence
of Hazardous Substances and the existence of any potential
damages as a result of the condition of the Mortgaged
Property. In furtherance thereof, Mortgagor hereby grants to
Mortgagee, and its agents, employees, and qualified
consultants and contractors, the right to enter upon the
Mortgaged Property and to perform such tests on the Mortgaged
Property as are reasonably necessary to make such
determination. Mortgagee shall conduct such inspections and
tests at reasonable times, shall use its best efforts to
minimize interference with the operation of the Mortgaged :
Property and agrees to restore the condition of the Mortgaged
Property to substantially the same condition as existed
immediately before such tests were performed, and Mortgagee
shall not be liable for any interference caused thereby unless
due to the gross negligence or willful misconduct or omission
of Mortgagee. "

8. Insurance. At Mortgagor’s expense, Mortgagor shall
maintain continuously during the term of this Mortgage policles of
insurance (collectively, the "Policies") in form and in amounts and
issued by companies, associations or organizations satisfactory to
Mortgagee, and meeting the requirements set forth in Schedule X.

9. Payvment of Imposgitions and Utility Charges.

(a) Subject to the provisions of Paragraph 16 hereof,
Mortgagor shall pay, before any interest or penalty for non-payment
attaches thereto, all taxes, assessments, water rates, sewer rents,
vault charges, permit fees, user fees and other governmental
charges, and other charges of any kind or nature whatsoever,

10080158.02 25

D e s == e _ e = - 1 e —— fp—— e tn AT = = =



' RPN CHAETOL
'

general or special, ordinary or extraordinary, now or hereafter
levied, assessed or imposed upon or which constitute a lien upon or
against the Mortgaged Property or any portion thereof, or upon the
Rents derived from the Mortgaged Property or arising in respect of
the occupancy, use or possession thereof (collectively, the
"Tmpositions"). If Mortgagor shall fail to pay any Impositions
before any interest or penalty for non-payment attaches thereto,
Mortgagee shall have the right, but shall not be obligated, to pay
such Impositions upon not less than five (5) Business Days’ prior
written notice to Mortgagor (subject to the provisions of the next
succeeding sentence), and Mortgagor shall repay to Mortgagee,
within ten (10) days after written demand, any amount so paid by
Mortgagee, with interest thereon (xx) at the regular Base Rate
provided for in the Note from the date of Mortgagee’s payment up Lo
the date of demand for repayment by Mortgagee, and (yy) at the
Default Rate from and including the date of such demand by
Mortgagee to the date of repayment, and such amount, together with
such interest, shall constitute a portion of the Debt secured by
the lien of this Mortgage. If an Escrow Fund (as defined in
Paragraph 10) is in effect with respect to the Loan, Mortgagee
shall not be required to give Mortgagor prior written notice of
payments from such Egcrow-Fund with respect to Impositions and the
provisions of Paragraph 10 of this Mortgage and any Collateral
-~ Account Agreement or similar agreement with respect to such Escrow
Funds shall apply. In the case of any assessment payable 1in
installments, each installment thereof shall be paid prior to or on
the date on which such installment becomes due and payable without
imposition of any fine, penalty, interest or cost. Mortgagor shall
not be entitled to any credit on the Note, or any other sums which
may become payable under the terms thereof or hereof, or otherwise,
by reason of the payment of the Impositions.

(b} Mortgagor shall promptly deliver to Mortgagee, upon
request, receipted bills, canceled checks or other evidence
reasonably satisfactory to Mortgagee evidencing the payment of the
Impositions. The certificate, advice or bill of the appropriate
official designated by law to make or issue the same or to receive
payment of such Imposition shall be prima facie evidence that such
Imposition is due arfld unpaid at the time of the making or issuance
of such certificate, advice or bill. If Mortgagor shall fail to
provide Mortgagee with such evidence evidencing the payment Of
Impositions within thirty (30) days after notice, Mortgagor shall
pay Mortgagee, on written demand, all charges, payments, fees,
costs or expenses reasonably incurred by Mortgagee in connection
with obtaining evidence satisfactory to Mortgagee that payment of
all Impositions is current and that there are no Impositions due
and owing or which have become a lien on the Mortgaged Property oI
“any portion thereof or any appurtenances thereto.

(c) Mortgagor shall timely pay all charges for
electricity, power, gas, water and other utilities used in
connection with the Mortgaged Property and, upon the written
request of Mortgagee, Mortgagor shall promptly deliver to Mortgagee
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receipted bills, canceled checks or other evidence reasonably
satisfactory to Mortgagee evidencing the payment of such charges.

10. Escrow Fund.

(a) Mortgagor shall, at the option of Mortgagee to be

exercised by written notice at any time after the occurrence of an

Fvent of Default or otherwise required by the cash management
procedures (the "CMA Procedures") set forth in the Loan Agreement

" or the Exhibits thereto, pay to Mortgagee (or, if applicable, any

servicer named in or named pursuant to the Loan Agreement for the
benefit of Mortgagee) on the date required by the CMA Procedures,
or if at any time such CMA Procedures are not in effect, on the
Debt Service Payment Date (as defined in the Note), one-twelith
(1/12th) of an amount (hereinafter referred to as the "EScrow
Fund")} which is the amount required by the CMA Procedures,
including Paragraph 5.1 thereof, or if such CMA Procedures are not
then in effect, an equal to one-twelfth (1/12th) o©of the amount
which would be sufficient to pay the Impositions and all premiums
on the Policies payable, or estimated by Mortgagee to be payable,
during the ensuing twelve (12} months. Such deposits shall not be,
nor be deemed to be, trust funds and shall be held by Mortgagee in
a segregated sub-account of the Cash Collateral Account (as defined
in the Loan Agreement) (the "Tax and Insurance Account") and
invested in Permitted Investments (as hereinafter defined) (except
as otherwise required by any Legal Requirement) which shall be free
of any liens or claims on the part of creditors of Mortgagor.

(b) Mortgagee will apply monies in the Escrow Fund (and
any earnings inuring thereon) to the payment when due of
Impositions and premiums on the Policies which are required to be
paid by Mortgagor pursuant to the provisions oOf the CMA Procedures,
or if such CMA Procedures are not in effect, this Mortgage. If the
amount of the Escrow Fund shall exceed the amount of the
Impositions and premiums on the Policies payable by Mortgagor
pursuant to the provisions of this Mortgage, Mortgagee shall, in
its sole discretion (i) return any excess to Mortgagor or (1i)
credit such excess against future payments to be made to the Escrow
Fund. In allocati®ig such excess, Mortgagee may deal with the
person shown on the records of Mortgagee to be the owner of the
Mortgaged Property. If the Escrow Fund is not sufficient to pay
the Impositions and premjiums on the Policies as the same become due
and payable, Mortgagor shall pay to Mortgagee an amount which
Mortgagee shall estimate as sufficient to make up the deficiency.

(¢} Until expended or applied as above provided, any
amounts in the Escrow Fund shall constitute additional security for
the Debt. If this Mortgage is sold or assigned, Mortgagee shall
transfer to the assignee the amount then held by Mortgagee under
this Paragraph, and upon such assignment and transfer Mortgagee
shall not have any further obligation to Mortgagor with respect to
such amount. If at any time Mortgagor tenders to Mortgagee full
payment of the entire Debt, including any applicable premium OY
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penalty, and Mortgagee has no further obligation under the Loan
Agreement to make Advances, Mortgagee shall credit to the account
of Mortgagor any balance remaining in the Escrow Fund accumulated
by Mortgagee under this Paragraph, including interest earned
thereon. Upon the occurrence and during the continuation of an
Event of Default, Mortgagee shall be authorized and empowered (but
not required) to apply the balance remaining in the Escrow Fund in
the manner set forth in Paragraph 23 hereof and shall give
Mortgagor prompt notice thereof.

11. Leases and Rents.

(a) Mortgagor hereby grants and assigns to Mortgagee the
right to enter the Mortgaged Property for the purpose of enforcing
itas interest in the Leases, if any, and collecting the Rents, this
Mortgage constituting a present, absolute assignment of the Leases
and Rents. Notwithstanding the foregoing, but subject to the terms
and conditions of this Paragraph, Mortgagee hereby grants toO
Mortgagor a revocable license to operate and manage the Mortgaged
Property and to collect the Rents. Mortgagor shall hold the Rents,
or an amount sufficient to discharge all current sums due on the
Debt, in trust for use in-payment of the Debt. The license herein
granted to Mortgagor to collect the Rents and enforce its interests
in the Leases may be revoked by Mortgagee following an Event of
Default by Mortgagor under this Mortgage or any of the other
Transaction Documents, by giving written notice of such revocation
to Mortgagor. Following such notice, Mortgagee may collect, retain
and apply the Rents toward payment of the Debt in such priority and
proportions as Mortgagee, in its sole discretion, shall deem
proper, or to the operation, maintenance and repair of the
Mortgaged Property. In addition to the rights which Mortgagee may
have herein, Mortgagee, at its option, may require Mortgagor to
pay, monthly in advance, to Mortgagee, Or any receiver appointed to
collect the Rents, the fair and reasonable rental value for the use
and occupation of such part of the Premises as may be 1in the
possession of Mortgagor for its own use (it being understoocd that
for such purpose Mortgagor shall not be deemed to be in possession
of a hotel room unless Mortgagor or its affiliates is using the
same), other than "such portions of the Premises used for the
operation of the Hotel. Upon default in any such payment,
Mortgagor will vacate and surrender possession of such portions of
the Premises to Mortgagee, or to such receiver and, in default
thereof, Mortgagor may be evicted from such portions o©of the
Premises by summary proceedings or otherwise. Nothing contained 1in
this Paragraph shall be construed as imposing on Mortgagee any of
the obligations of the lessor under the Leases. The provisions of
this Paragraph shall be in addition to, and not in lieu of, the
provisions of the Assignment, and, if any conflict or inconsistency
exists between the provisions of this Mortgage and the provisions
of the Assignment with respect to the Leases or Rents, the
provisions of the Assignment shall control, except to the extent
that this Mortgage shall impose greater burdens upon Mortgagor,
shall further restrict rights of Mortgagor or shall give Mortgagee
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greater rights. Mortgagee shall be entitled to all the rights and
benefits of the applicable laws of the State. It shall never be
necessary for Mortgagee to institute legal proceedings of any kind
whatsoever to enforce the provisions of this Paragraph 11(a).

(b) Except as otherwise provided in the Loan Agreement,
Mortgagor shall not, without the prior written consent of
Mortgagee, enter into any Material Lease with respect to the
Premises. For purposes of this Mortgage and all of the Transaction
Documents, the term "Material Lease" shall mean (xx) a 1lease
demising 5% or more of the Floor Area of the Premises regardless oOf
the term of such lease or (yy) a lease demising any room or suilte
in the Premises for a period in excess of 365 calendar days
(including so-called seasonal leases aggregating to a time period
in excess of 365 days whether or not such days run consecutively.)
211 new Leases (including Material Leases) shall be on arms-length
terms and conditions and shall be at annual rents at least
comparable to the market rents then being paid for comparable
premises in the vicinity of the Premises.

(c) Any Lease entered into by Mortgagor from and after
the date hereof and each renewal of an existing Lease (excluding,
however, a renewal pursuant to an option contained in an existing
Lease) shall provide:

| (i) that such Lease is and shall be subject and
subordinate in all respeats to this Mortgage and the lien
created hereby, and to any renewals thereof, including any
increase in the principal amount secured by this Mortgage, and
any increase in the interest rates set forth in the Note and
to each and all of the rights of Mortgagee or any holder
thereof;

(ii) that such provision shall be self-operative;

(iii) that, in confirmation of such subordination,
each tenant under a Lease (each, a "Tenant" and, collectively,
the "Tenants") shall promptly execute and deliver following
Mortgagee’s Written request such commercially reasonable
agreement of subordination that Mortgagee may request; and

(iv) that the Tenant shall execute and deliver

estoppel certificates (each, a "Tenant Estoppel Certificate")
addressed to Mortgagee certifying as to the following

information:

() an identification of the Lease and all
modifications by date, parties, and space;

(B) the commencement date and expiration dates
of the original term and any renewal periods of such

Lease;
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(C) the base rent and additional rent then
payable under such Lease;

| (D) that such Lease 1is in full force and
effect;

(E) that, toc the best knowledge of such
Tenant, Mortgagor is not in default of any of the terms
of such Lease (or, if in default, specifying the
default) ;

(F) that, to the Dbest knowledge of such
Tenant, it has no rights of offset, defenses or
counterclaims under the Lease (or, if it has any,
specifying the sawme); and

(G} the last day to which base rent under the
Lease has been paid.

(d) Mortgagor, promptly after obtaining actual knowledge
thereof, shall notify Mortgagee of the termination of any Material
Lease, the receipt of amy notice of default under any Material
lLease, and of -any notice, action or proceeding regarding any
Material Lease which may, in Mortgagor’s reasonable judgment,
materially and adversely affect the Mortgaged Property.

(e) Mortgagor shall.at all times perform and comply
with, or cause to be performed and complied with in all material
respects, all of the terms, covenants and conditions of the Leases
to be performed or complied with by Mortgagor thereunder.

- (f) Upon written notice, but not more frequently than
annually, Mortgagor shall deliver to Mortgagee, on request, 1f
applicable, a rent roll and schedule of the Leases then in
existence, certified by Mortgagor to be true and complete, together
with a counterpart original or a copy of every Lease and any
amendments with respect to which a counterpart original or copy has
not previously been furnished to Mortgagee, and containing such
other information Yas Mortgagee may reasonably request. In
addition, Mortgagor, upon Mortgagee’s reasonable request, shall use
reasonable efforts to obtain from each tenant at the Premises a
Tenant Estoppel Certificate.

(g) All security or other deposits, if any, of Tenants
held by Mortgagor (collectively, "Security Deposits") shall be
treated as trust funds of Mortgagor and shall be deposited in a
tenant’s security account maintained by Mortgagor at a commercial
bank, savings bank or savings and loan association, identified to
Mortgagee.

(h) The provisions in subparagraphs 11(b), {(c)} and (f)
of this Paragraph shall not apply to any nightly rentals or other

arrangements for occupancy of individual hotel rooms or suites at
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the Premises in the ordinary course of the operation of Mortgagor’s
hotel business, provided that any such nightly rentals or other
arrangements for occupancy are not effected pursuant to Material

Leases.

12. Maintenance of the Mortgaged Property: Changes.

(a) Mortgagor agrees to keep, operate and maintain the
Mortgaged Property as a first-class hotel and in compliance with
the Loan Agreement and the Management Agreement, subject to

Uncontrollable Circumstances (as defined in the Loan Agreement),

Temporary Takings (as defined in Raradraph 14 (d) hereof) temporary
closures for repairs in the ordinary course of Mortgagor’s business

(provided that such temporary closures shall not in any event
sffect the entire hotel or a material part thereof and shall not
last longer than thirty (30) consecutive days) and subject to the
effects of casualty and condemnation provided that Mortgagor 1s
using diligent efforts to mitigate the effects of any such event
and is in compliance with the provisions of Paragraph 13 hereot
with respect to the effects of casualty and Paragraph 14 hereof
with respect to the effects of any Condemnation Proceedings.
Without limitation, Mortgagor agrees:

(i) not to desert or abandon all or any portion of
the Mortgaged Property; |

(ii) to keep, or cause to be kept, the Mortgaged
Property, the sidewalks and the curbs adjoining the Mortgaged
Property in good, safe and insurable condition and as required
by Legal Requirements (whether or not a viclation has been

noted or issued therefor) ;

. (iii) to maintain, or cause to be maintained or
replaced, all Improvements, Equipment and Personal Property 1in
substantially the same or better condition as they exist on

the date hereof;

(iv) not to commit or suffer waste;
W

(v) not to make or permit to be made any structural
or non-structural alterations in or additions to the
Improvements (collectively, "Changes") oOr demolish the
Improvements or any portion thereof, except with the prior
written consent of Mortgagee, which consent shall not be
unreasonably conditioned, withheld or delayed, except (x) as
may otherwise be permitted by the provisions of this Mortgage
(including the provisions of Paragraph 12(b)), or (y) as may
be required by any Governmental Authority, subject to the
provisions of Paragraph 13 hereof;

(vi) except as otherwise provided in Paragraph 13

hereof, to promptly repair, replace, restore Or rebuild, or
cause to be promptly repaired, replaced, restored or rebuilt,
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all Improvements now or hereafter constituting a part of the
Mortgaged Property which may become damaged or destroyed, with
materials and workmanship of as good quality as existed before
such damage or destruction;

(vii) to refrain from impairing or diminishing the
value of the Mortgaged Property or the security value of the
Mortgage; and

(viii) not to remove any of the Equipment or Personal
Property without the prior written consent of Mortgagee,
except for substitution or replacement in the ordinary course
of business of any component of Equipment or Personal Property
with items of equivalent value and utility, provided, however,
that Mortgagor shall not be required to replace any Perscnal
Property or Equipment if the same shall be obsolete or if
Mortgagor shall no longer have any use for any such Equipment
or Personal Property.

Notwithstanding anything to the contrary contained in this
subparagraph 12 (a) , nothing herein shall preclude Mortgagor’s right
to decide, in the exercise of its good business Jjudgment, the
manner, methodology and extent of Mortgagor’s maintenance oOr repair
of the Mortgaged Property, provided that the Mortgaged Property and
Mortgagor shall at all times comply with all Legal Requirements,
and that the Premises continuously {except during periods of
Uncontrollable Circumstances, restoration or repair) operates as a
first-class hotel and at all times in compliance with the Loan

Agreement and the Management Agreement.

(b) Notwithstanding anything to the contrary contained
in Paragraph 12 , the prior consent of Mortgagee shall not Dbe
required with respect to those Changes which are either (1)
approved by Mortgagee pursuant to the Loan Agreement or (ii) which
(xx) are non-structural, (yy) will not adversely affect any
building system and (zz) which in the good faith estimate of
Mortgagor will not, with respect to any single Change oOr related
set of Changes, cost in excess of S$50,000.00.

W

(¢) In giving consent to any Changes or other
demolitions or alterations to the lmprovements, Mortgagee, in the
exercise of its reasonable consent right as set forth in Paragraph
12 (a) shall take into account evidence provided by Mortgagor that
the completion of such Changes, demolition or other alterations
will not adversely affect Mortgagor’s financial condition, the
value of the Mortgaged Property or the Net Operating Income (as
defined in the Loan Agreement) therefrom. If the cost of any

- proposed Changes is in excess of the amount provided in Paragraph

12 (b), Mortgagee, in the exercise of its reasonable consent right,

" may require the Mortgagor to post collateral in the amount of the

estimated cost of any such Change or to take such other steps Lo

ensure completion of the Changes as may be prudent for a mortgage

lender in similar circumstances congidering all of the factors of
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Mortgagor’s operation of the Premises and the continuation of Net
Operating Income therefrom.

(d) All Changes shall be performed lien-free (subject to
the provisions for bonding of liens and contests set forth in
paragraph 16 hereof), in a good and workmanlike manner, and in
compliance with all Legal Requirements. No material part of the
Improvements shall be demolished in connection with any Changes and
the hotel operations at the Premises shall not be suspended as a
consequence thereof. Promptly upon completion of any material
structural Changes, as-built plans and evidence reasonably
satisfactory to Mortgagee of lien-free construction shall be
delivered to Mortgagee.

(e) Mortgagee, and its agents or designated
representatives, shall, upon reasonable prior notice to Mortgagor
and at reasonable times, have the right of entry and free access Lo
the Mortgaged Property to inspect any work authorized by Mortgagee
and the work done, labor performed, materials furnished or Changes
to the Mortgaged Property. Mortgagor shall make the officers and
directors of the general partner of Mortgagor and such regional
supervisors as are primarily charged with responsibility over such
matters available for Mortgagee to discuss Mortgagor’s affairs,
finances and accounts relating to any work done, labor performed,
materials furnished or Changes to the Mortgaged Property and will
cooperate with, and request that its contractors and any
subcontractors cooperate with, Mortgagee or any of its designated
representatives to enable them to perform these functions, at all
reasonable times and as often as Mortgagee may reasonably request.

(f) Mortgagor, in connection with its obligations
hereunder to maintain the Mortgaged Property as a first-class
hotel, represents and warrants to Mortgagee that: the Mortgaged
Property has adequate rights of access to public ways and is served
by adequate water, sewer, sanitary sewer and storm drain
facilities; all public utilities necessary to the continued use and
enjoyment of -the Mortgaged Property as presently used and enjoyed
are located in the public right-of-way abutting the Mortgaged
Property or in eas&ments benefitting the Premises, and all such
utilities are connected so as to serve the Mortgaged Property
without passing over other real property (except as covered by such
easement benefitting the Premises); all roads necessary for the
full utilization of the Mortgaged Property for its current purpose
have been completed and dedicated to public use and accepted by all
Governmental Authorities or are the subject of access easements for
rhe benefit of the Mortgaged Property; except as described in the
Disclosure Report the Mortgaged Property is not located in a flood

. hazard area as defined by the Federal Insurance Administration; and

except as disclosed in the Title Policy with respect to the

Premises, there are no pending or, to the Best Knowledge of

Mortgagor, proposed special or other assessments for public
improvements or otherwise affecting the Mortgaged Property, nor, to
the Best Knowledge of Mortgagor, are there any contemplated
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improvements to the Mortgaged Property that may result in such
special or other assessments.

13. Damage to and Destruction of the Mortgaged Property.

(a) In the event that the Mortgaged Property shall be
damaged . or destroyed, in whole or in part, by fire or other
casualty, whether insured or uninsured, Mortgagor shall give prompt
written notice thereof to Mortgagee, together with Mortgagor’s best
estimate of the cost of restoration (the "Restoration Cost").
Subject to the provisions of this PBaragraph 13, Mortgagor shall
restore the Premises to the standard required by Paragraph
12{a) (vi) of this Mortgage. Mortgagor shall timely file all claims
or proofs of claim so as not to prejudice any claim and, if the
Restoration Cost is equal to or greater than an amount (the
nRestoration Benchmark") equal to the lesser of (xx) $250,000.00
and (yy) 5% of the Release Price attributed to the Premises in the
Loan Agreement, or, irrespective of the Restoration Cost, if an
Event of Default exists as of the date of submission of any claims
or proofs of claim, Mortgagor shall submit all claims or proofs of
claim and other submissions to Mortgagee for the written approval
of Mortgagee prior to any-such filing, which approval shall not be
unreasonably withheld, conditioned or delayed.

(b) Provided that no Event of Default exists at the time
of settlement, Mortgagor shall have the right to settle any
insurance claim with respect to .any casualty where the Restoration
Cost is less than the Restoration Benchmark, but shall give prompt
written notice of any such claim and settlement to Mortgagee. In
such event, Mortgagor shall apply the Insurance Proceeds relating
to such casualty to restoration, replacement, rebuilding or repalir
(hereinafter collectively referred to as "Regtoration") of the
damage to the standard required by Paragraph 12 (a) (vi) hereof.

(c) If the Restoration Cost equals or exceeds the
Restoration Benchmark, and unless Mortgagor has obtained the
release of -this Mortgage as a Casualty Event Release (as
hereinafter defined) in accordance with the Loan Agreement,
Mortgagee shall have® the right to participate in the settlement of
all insurance claims relating to such casualty, and all Insurance
Proceeds relating to such casualty shall be paid directly to
Mortgagee, and, after settlement of the claim(s) and subject toO
Paragraph 13(d) hereof, such Insurance Proceeds shall be deposited
in the Insurance Proceeds Subaccount (as defined in the Loan
Agreement) of the Cash Collateral Account (as defined in the Loan
Agreement) and advanced to Mortgagor from time to time (subject to
the conditions set forth below) in reimbursement for amounts
expended by Mortgagor or as direct payments to contractors in
Restoration of the Mortgaged Property. Upon completion of the
entire Restoration and provided no uncured Event of Default exists
at the time of payment, Mortgagee shall pay the remaining amount of

. the Insurance Proceeds, if any, to Mortgagor; provided, however,

that nothing herein contained shall prevent Mortgagee from applying

10080158.02 34

W e e — . —— i = e B —— ey —— e i orEe R T T oo TR T DT EETTE Y T "



at any time the whole or any part of the Insurance Proceeds to the
curing of any default under any Transaction Document or to the
payment of the Debt in the circumstances set forth in Paragraph
13(d) . Advances of Insurance Proceeds shall be made availlable to
Mortgagor, no less frequently than monthly, in accordance with the
general procedures employed at the time by Mortgagee in connection
 with the disbursement of loan proceeds in general by Mortgagee
(including, without limitation, an endorsement to the title
insurance policy of Mortgagee as to the Premises insuring the
continued firsgt priority lien of this Mortgage against mechanics’
, liens that may arise out of the Restoration and appropriate
certifications from a licensed architect or engineer selected Dby
Mortgagor subject to the reasonable approval of Mortgagee (each, an
tArchitect") that the requested payment is for work completed 1n
accordance with plans and specifications approved by Mortgagee and
that the balance of funds held on deposit after such payment will
be sufficient to pay the cost of completing the Restoration
(provided, however, that if the cost of the Restoration is or 1s
estimated to be less than $100,000.00, Mortgagee will accept a
certificate of the officer of the general partner of Mortgagor
certifying to this effect), and evidence satisfactory to Mortgagee
rhat no liens have been filed for the labor and materials used in
connection therewith and that the reguested payment will be
received in trust, to be applied first to the payment for such
1abor and materials in amounts which are equal to the percentage of
completion attained at the time of such advance, less, in the case
of any Restoration in which the original estimated cost or actual
cost is $100,000.00 or more, all amounts previously advanced and a
noldback of 10% (or such lesser amount as may be customary in the
rrade in such location or as may be required under the applicable
restoration contract, but in no event less than 5% for any contact
where a holdback is required), which remaining amounts will be
advanced upon full completion of the Restoration as due under the
applicable Restoration contract. All Insurance Proceeds and other
sums deposited with Mortgagee pursuant LO this Paragraph, until
- expended or applied as provided in this Paragraph, shall constitute
i additional &gecurity for the Debt and shall be invested in
"permitted Investments" (as defined in the Loan Agreement) with
i income thereon inuting to the benefit of Mortgagor in accordance
with the Loan Agreement.

(d) Notwithstanding the foregoing, if an Event of
Default exists or if, in Mortgagee’s reasonable judgment based on
professional consultation:

(i) the Restoration of the Improvements cannot be
completed (A) so as to constitute an economically wviable

4 | building or (B) at least six (6) months prior to the Maturity
Date; oOr

(ii) the amount of business interruption insurance
is insufficient to cover all fixed and operating expenses of
the Premises, including such portion of debt service on the
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Loan as is reasonably allocable to the Premises, during
Restoration and until the operation of Mortgagor’s business at
the Premises is resumed; Or

(iii) the amount of Insurance Proceeds equals oOr
exceeds the amount of the outstanding principal balance of the

Loan; or

(iv) Restoration of the Mortgaged Property cannot be
completed except at a cost which exceeds the amount of
available Insurance Proceeds and Mortgagor shall not have
deposited with Mortgagee, within ninety (90) days following
Mortgagee’s receipt of such Insurance Proceeds and delivery to
Mortgagor of notice of a deficiency, an amount, in cash or
cash equivalent, egual to the excess of the estimated cost of
restoration as determined by an Architect over the amount of
such Insurance Proceeds;

then Mortgagee shall have the option to apply Insurance Proceeds to
the payment of the Note, interest accerued and unpaid thereon, and
the Yield Maintenance Premium, and other unpaid amounts, if any, of
the Debt, all in such -order as Mortgagee shall designate 1in
sccordance with the Transaction Documents, provided, however, that
any such application shall in no event affect the payments to be
made in respect of the Note.

(e) Mortgagor shall,, promptly after the occurrence cf a
casualty, commence and thereafter with reasonable diligence
prosecute to completion any Restoration of the Mortgaged Property
or part thereof to the standard required by Paragraph 12(a) (vi)
hereof. Any such Restoration shall be undertaken and completed in
sccordance with this Paragraph 13, subject to the final provision
of this Paragraph 13(e). All Restoration shall be in a good and
workmanlike manner with reasonable diligence, and in compliance
with all Legal Requirements. Seasonality or weather permitting, if
Mortgagor fails to commence Restoration within thirty (30) days
following Mortgagee’s receipt of Insurance Proceeds or fails to
prosecute the Restoration to completion, Mortgagee may upon ten
(10) days’ notice "to Mortgagor, but shall not be obligated to,
perform the Restoration, and may use any of the Insurance Proceeds
and Mortgagor’s funds deposited pursuant to Paragraph 13(c) or
13(d) of this Paragraph in payment therefor. Mortgagor shall pay
to Mortgagee, within ten (10) days after written demand, the amount
of any deficiency between funds available for the Restoration and
rhe cost thereof (including funds deposited by Mortgagor pursuant
to Paragraph 13(c) or 13(d) of this Paragraph) together with
interest thereon at the Default Rate from such tenth (10th) day
through and including the date of payment to Mortgagee.

Notwithstanding the foregoing provisions of this Para h 13(e) or
anything else contained in this Paragraph 12, if Mortgagoxr has

obtained the release of the Premises and the lien of this Mortgage
in accordance with the Loan Agreement by payment of the applicable
pelease Price and other amounts due, if any, to obtaln a release
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under the Loan Agreement, and the taking of any other actions
required by the Loan Agreement with respect thereto {(the payment of
such amounts and the taking of such actions being collectively
called a "Casualty Event Release"), then Mortgagor shall not be
required to undertake the Restoration described herein. As set
forth in the Loan Agreement, the payment of amounts with respect to
a Casualty Event Release shall not require the payment of a Yield
Maintenance Premium, and any Insurance Proceeds paid to Mortgagee
shall be credited against payments of the Release Price and any
other amounts due with respect to a Casualty Event Release required
to be paid by the provisions of the Loan Agreement.

(f) It is intended that, anything contained herein to
the contrary notwithstanding, no trust or fiduclary relationship
shall be created by the receipt by Mortgagee of any Insurance
Proceeds, but only a debtor-creditor relationship Dbetween
Mortgagee, on the one hand, and Mortgagor, on the other, and only
to the extent of the Insurance Proceeds.

(g) If any Insurance Proceeds are not paid until after
the extinguishment of the Debt, whether by foreclosure or
otherwise, and Mortgagee -shall not have received the entire amount
of the Debt outstanding at the time of such extinguishment, then
such Insurance Proceeds, to the extent of the amount of the Debt
not so received, shall be paid to Mortgagee and be the property of
Mortgagee; and Mortgagor hereby assigns, transfers and sets over tO
Mortgagee all of Mortgagor’s rjight, title and interest in and to
such proceeds. The balance of such Insurance Proceeds, 1if any,
shall be paid to and be the property of Mortgagor. The provisions
of this Paragraph shall survive the termination of this Mortgage by
foreclosure or otherwise as a consequence of the rights and
remedies of Mortgagee hereunder after an Event of Default.

(h) Subject to the provisions of Parxagraph 13(d} or
13(e), as applicable, nothing herein contained shall be deemed to
excuse Mortgagor from repairing or maintaining the Mortgaged
Property as provided in this Mortgage Or restoring all damage Or
destruction to the Mortgaged Property, regardless of the
sufficiency or atailability of Insurance Proceeds, and the
application or release by Mortgagee of Insurance Proceeds shall not
be deemed, in and of itself, to cure or waive any default or Event
of Default or notice of default. Notwithstanding any casualty,
Mortgagor shall continue to pay the Debt at the time and in the
manner provided for its payment in this Mortgage and the Note and
the Debt shall not be reduced until any Insurance Proceeds shall
have been actually received by Mortgagee and applied to the
discharge of the Debt or payments with respect to a Casualty Event

Release.

(i) Mortgagee, to the extent that Mortgagee has not been
reimbursed therefor by Mortgagor, shall be entitled as a first
priority out of any Insurance Proceeds, toO reimbursement for all
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actual costs, fees, reimbursements and expenses of Mortgagee
incurred in the determination and collection of any such proceeds.

14. C(Condemnation Proceedings.

(a) In the event that the Mortgaged Property, Or any
part thereof, shall be taken pursuant toO Condemnation Proceedings,
Mortgagee shall, as hereinafter set forth, have certain consent
rights with respect to settlement of any such Condemnation

Proceedings, but shall not participate 1n any such Condemnation

_ Proceedings except as expressly provided herein, and any
condemnation Proceedings that may be made or any proceeds thereof

are hereby assigned to Mortgagee and shall be received and
deposited into the Condemmation Proceeds Subaccount (as defined 1in

the Loan Agreement) of the Cash Collateral Account and held and
distributed by Mortgagee in the manner herein set forth. Mortgagor

will give Mortgagee prompt notice of the actual commencement of any
condemnation Proceedings affecting the Mortgaged Property or of any
threatened condemnation of which Mortgagor becomes aware, including
proceedings for severance and change in grade of streets, and will

deliver to Mortgagee copies of any and all papers served 1n
connection with any Condemnation Proceedings. Mortgagee is hereby
authorized to commence, appear in, and prosecute in its own name Ox
Mortgagor’s hame any action Or proceeding relating to any
Condemnation Proceedings, upon not less than ten (10) Business

Days’ prior written notice to Mortgagor, if Mortgagor has not
commenced any such action or prqceeding. Mortgagor may not settle

or compromise any claim 1in connection with any Condemnation
Proceeding, whether involving a Total Taking, Partial Taking or
Temporary Taking, which claim equals oOr exceeds, or, at the outset

of any such Condemnation Proceedings, appears to involve a sum

which is likely to equal or exceed, in Mortgagee’s reasonable

judgment based on professional consultation, the Restoration

: Benchmark, without the prior written comnsent of Mortgagee in each
; instance, which consent shall not be unreasonably withheld,
| conditioned or delayed, and Mortgagee shall have the right to
settle or compromise any claim 1in connection therewith
(irrespective of amount), without the consent of Mortgagor after
the occurrence of all Event of Default. Mortgagor agrees Lo execute
any and all further documents that may be reasonably required in
order to facilitate the collection of any Condemnation Proceeds and
f the making of any such deposit and Mortgagor hereby appoints
: Mortgagee its attorney-in-fact for the limited purpose of executing
any such documents after the occurrence of an Event of Default,

such power being coupled with an interest and irrevocable.

(b) If, at any time during the term of the Loan, there

' occurs a Total Taking (as hereinafter defined), Mortgageé shall
collect any Condemnation Proceeds, and apply the same, after
payment of Mortgagee’s reasonable costs of collection thereof,
including reasonable attorneys’ fees and disbursements, to payment

of the Debt (but no Yield Maintenance Premium shall be due), all in

such order as Mortgagee shall designate, provided, however, that
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any such application shall in no event affect the payments to be
made in respect of the Note. Any portion of any Condemnation
Proceeds remaining after the payment in full of the Debt shall be
released by Mortgagee to Mortgagor. For the purposes of this
Paragraph, a "Total _Taking" shall mean any taking or any
constructive taking of Mortgagor’s title to the Premises 1in

Condemnation Proceedings or by agreement by Mortgagor which shall,

in the reasonable opinion of Mortgagee, render it impracticable to
restore, within six (6) months prior to the Maturity Date, the
portion of the Premises not subject to such taking to a complete
architectural unit of substantially the same economic viability and
for the same purposes and uses as existed immediately prior to the
date of the commencement of the Condemnation Proceedings.

(c) If, at any time during the term of the Loan, there
occurs a taking which is less than a Total Taking (a "Partial
Taking"), then, provided that no Event of Default exists as of the
date of submission of Mortgagor’s claim in the Condemnation
Proceeding with respect to such Partial Taking, Mortgagor shall
have the right to settle any such claim with respect to any Partial

Taking where the Restoration Cost 1s less than the Restoration
Benchmark, but shall give prompt written notice of any such claim
and settlement to Mortgagee. If the Restoration Cost equals or
exceeds, or, at the outset of such Condemnation Proceedlngs,
appears to involve a sum which 1is likely to equal or exceed, 1n
Mortgagee’s reasonable judgment based on professional consultation,
rhe Restoration Benchmark, then, unless Mortgagor has obtained the
releagse of this Mortgage as a Condemnation Event Release (as
hereinafter defined) in accordance with the Loan Agreement,
Mortgagee shall have the right to participate in the settlement of
such claim and all Condemnation Proceeds relating to such Partial
Taking shall be held by Mortgagee and shall be released to pay the
costs of restoration of the Improvements (a "Condemnation
Restoration") subject to and upon satisfaction of the conditions
set forth in Paragraphs 13(c) and 13(d) hereof as if such
Condemnation Proceeds constituted Insurance Proceeds and the
balance, if any, shall be paid to Mortgagor; unless, in Mortgagee’s
reasonable Jjudgment based on professional consultation, the
Condemnation Restorftion cannot be completed in accordance with the
conditions of Paragraphs 13(c) and 13{(d). In the event that there
exists an Event of Default, or (xx) any of such conditions shall
not have been met, or (yy) the Condemnation Restoration cannot be
completed, in Mortgagee’s reasonable judgment based on professional
consultation, prior to a date which is at least six (6) months
prior to the Maturity Date, regardless of compliance with all of
the other conditions of Paragraphs 13(¢) and d), or {(zz) 1f the
Condemnation Proceeds exceed the cost of the Condemnation
Restoration, Mortgagee, at the discretion of Mortgagee, shall apply
rhe Condemnation Proceeds, or balance thereof, to payment of the
Debt, {(but no Yield Maintenance Premium shall be due), all in such
order as Mortgagee shall designate, provided, however, that any
such application shall in no event affect the schedule of payments
to be made in respect of the Note. If there is any balance of any
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Condemnation Proceeds remaining in the hands of Mortgagee after any
payment of the Debt in full, such balance shall be released to
Mortgagor. In the event that the c¢osts of any permitted
Condemnation Restoration, as estimated reasonably by Mortgagee at
any time, shall exceed the net Condemnation Proceeds received by
Mortgagee, Mortgagor shall deposit such deficiency with Mortgagee.

(d) In the event of any taking of all or any portion of
the Mortgaged Property for temporary use Or occupancy ("Temporary
Taking"), any Condemnation Proceeds with respect LO such Temporary
Taking shall be treated as Gross Revenues (as defined in the Loan
Agreement) and shall be distributed and applied in the manner
contemplated in the Loan Agreement (but only to the extent that any
such Condemnation Proceeds have not been used for Condemnation
Restoration) .

(e} Subject to the final provision of this Paragraph
14 {e), nothing contained in this Paragraph shall relieve Mortgagor
of its duty to maintain, repair, replace Or restore the
Improvements or the Equipment or rebuild the Improvements, from
rime to time, following any Condemnation Proceedings with respect
to a Partial Taking or- Temporary Taking and nothing in this
Paragraph shall relieve Mortgagor of its duty to pay the Debt,
which shall be absolute, regardless of any such occurrence with
respect to all or any portion of the Mortgaged Property.
Notwithstanding any taking, whether a Total Taking, a Partial
Taking or a Temporary Taking, Mortgagor shall continue to pay the
Debt at the time and in the manner provided for its payment in this
Mortgage and the Note, and the Debt shall not be reduced until any
award or payment therefor shall have been actually received Dby
Mortgagee and applied to the discharge of the Debt.
Notwithstanding the foregoing provisions of this Para h 14 or
anything else contained in this Paragraph 14, if Mortgagor has
obtained the release of the Premises and the lien of this Mortgage
in accordance with the Loan Agreement by payment of the applicable
Release Price and other amounts, if any, due to obtain a release
under the Loan Agreement, and the taking of any other actions
required by the Loan Agreement with respect thereto (the payment of
such amounts and tHe taking of such actions being, with respect to
any Condemnation Proceeding(s), being collectively called a
nCondemnation Event Release"), then Mortgagor shall not be required
to undertake the Condemnation Restoration described herein. As set
forth in the Loan Agreement, the payment of amounts with respect to
2 Condemnation Event Release shall not require the payment of a
vield Maintenance Premium, and any Condemnation Proceeds paid to
Mortgagee shall be credited against payments of the Release Price
and any other amounts due with respect to a Condemnation Event
Release required to be paid by the provisions of the Loan
Agreement. It is recognized that, with respect to a Partial Taking
or a Total Taking, depending on the amount of the award from the
Governmental Authority available to pay the Release Price and any
other amounts due under the Loan Agreement, that Mortgagor may have
to pay to Mortgagee monies in addition to the total available
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amount of the Condemnation Proceeds to obtailin a Condemnation Event
Release,

() If a claim under any Condemnation Proceedings
arising during the term of this Mortgage is not paid until after
the extinguishment of the Debt, whether by foreclosure or
otherwise, and Mortgagee shall not have received the entire amount
of the Debt outstanding at the time of such extinguishment, then
the Condemnation Proceeds relating to any such Condemnation
Proceedings, to the extent of the amount of the Debt not so
received, shall be paid to Mortgagee and be the property of
Mortgagee; and Mortgagor hereby assigns, transfers and sets over to
Mortgagee all of Mortgagor’s right, title and interest in and to

such Condemnation Proceeds. The balance of such Condemnation
Proceeds, 1f any, shall be paid to and be the property of
Mortgagor. The provisions of this Paragraph shall survive the

termination ©of this Mortgage by foreclosure or otherwise as a
consequence of the rights and remedies of Mortgagee hereunder after
an Event of Default.

(g) All Condemnation Proceeds and other sums deposited
with Mortgagee pursuant-to this Paragraph, until expended or
applied as provided in this Paragraph, shall constitute additional
security for the Debt and shall be invested in Permitted
Investments with 1income thereon inuring to the benefit of
Mortgagor.

15. Compliance With Agreements, Laws, etc¢. Subject to the
provisions of Paragraph 16 hereof relating to permitted contests,

Mortgagor agrees to perform and comply, and instruct the tenants
under any Leases to comply, with all covenants, agreements and
restrictions affecting Mortgagor, the Mortgaged Property or any
portion thereof, the nonperformance o¢f which would materially
impair Mortgagor’s ability to meet its obligations under any of the
Transaction Documents or would impair the substantial realization
by Mortgagee of the benefits and rights conferred hereunder or
under any of the Transaction Documents, and with all Legal
Requirements, whether the same be directed to the erection, repalir,
manner of use or 8tructural alteration of the Improvements or
otherwise and to procure and maintain all licenses or other
authorizations required for the proper uge, maintenance and
operation of the Mortgaged Property. For the purposes hereof,
"Legal Reguirements" shall mean all of the following, whether or
not a note or notice of wviolation has been entered, issued or
received as a consequence of non-compliance therewith:

(a) statutes, laws, rules, rulings, orders, regulations,
ordinances, Jjudgments, decrees and injunctions of any

Governmental Authority (including, without Ilimitation,
Environmental Laws, the Americans with Disabilities Act (P.L.
101-336, 42 U.S.C. § 12,101 et seg.), and fire, health,
handicapped access, sanitation, ecological, historic,

landmark, zoning, wetlands and building laws and codes) in any
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way applicable to Mortgagor or the Mortgaged Property or any
portion thereocf, or to the ownerghip, use, development,
improvement, occupancy, possession, operation or maintenance
of the Improvements;

(b) requirements of the local Board of Fire Underwriters
or similar body acting in and for the locality in which the
Premises are situated;

(c) requirements of each insurance policy covering or
applicable to all or any portion of the Mortgaged Property or
the ownership, use, develcopment, 1improvement, occupancy,
possession, operation or maintenance thereof and all
requirements of the issuer of each such policy;

(d) requirements of each Permit; and

(e) all REAs and all covenants, agreements, regulations,
restrictions and other encumbrances contained 1in any
instrument either of record or known to Mortgagor at any time
affecting the Mortgaged Property or any portion thereof or the

ownership, use, -development, improvement, occupancy,
possession, operation or maintenance thereof, 1in each case
whether now or hereafter enacted or 1in force. Mortgagor

agrees to enforce all material provisions of all REAs 1in
accordance with their terms and to comply with all reasonable
requests from Mortgagee with respect to such enforcement.

16. Contest of Impogitions, Legal Reguirements and Liens.

Notwithstanding anything to the contrary contained 1in this
Mortgage, Mortgagor shall have the right to contest, at its own
expense, by appropriate legal proceedings conducted in good faith
and with .due diligence, the amount or wvalidity (or the
applicability to Mortgagor or the Mortgaged Property or to the Note
or this Mortgage)} of any Impositions or encumbrances referred to
herein {other than this Mortgage and the other Transaction
Documents} or any Legal Requirements, provided that (a) Mortgagor
gives Mortgagee timely notice of its intention to contest the same
and keeps Mortgaged regularly advised as to the status of such
proceedings, (b) the commencement of such proceedings shall suspend
the collection or enforcement of the matter under contest, (c)
there shall be no impairment of the lien of this Mortgage or undue
interference with the normal conduct of business at the Mortgaged
Property, (d) neither the Mortgaged Property, nor any Rents
therefrom, nor any part thereof or interest therein, would be in
any immediate danger of being sold, forfeited, attached, condemned,
vacated or lost, (e) neither Mortgagor nor Mortgagee would be
potentially subject to criminal liability or be in imminent danger
of civil liability for failure to comply therewith pending the
outcome of such proceedings, (f) in the case of an Imposition,
Mortgagor shall have either (i) paid the amount in dispute prior to
instituting such contest, in which event the notice requirement of
clause (a) of this Paragraph shall be satisfied by giving notice
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prior to initiating such c¢ontest rather than prior to making
payment, (ii) set aside on its books such reserves with respect
thereto as may be required by sound accounting principles or, at
Mortgagee’s request, furnished security in an amount equal to 125%
of the disputed amount, in rated securities, cash or bond, to
Mortgagee during the pendency of such proceedings, and (g} 1f such
contest be finally resolved against Mortgagor, Mortgagor shall
promptly pay the amount required to be paid, together with all
interest and penalties accrued thereon, and otherwise comply with
the applicable requirement, which payment may be made f£from the

security furnished to Mortgagee pursuant to clause (1i), and any
excess thereof following payment in full of the applicable
imposition shall be returned to Mortgagor. Mortgagor shall

indemnify and save Mortgagee harmless from and against any
liability, loss, damage, cost or expense of any kind that may be
imposed upon Mortgagee in connection with any such contest and any
determination resulting therefrom. If an Event of Default under
this Mortgage or any other Transaction Document shall occur and be
continuing during any such proceeding, Mortgagor shall pay or cause
to be paid to Mortgagee all refunds resulting from such proceeding
which shall be applied to the payment of the Debt in such order and
priority as Mortgagee shall determine in its sole discretion
consistent with the Transaction Documents. Following the
occurrence of an Event of Default, and on five (5) days’ prior
written notice to Mortgagor (so long as no time period for seeking
reductions passes or lapses in such 5-day period, but otherwise on
such shorter notice as will not.allow any such time period to pass
or lapse), Mortgagor shall be deemed to have appointed Mortgagee as
its attormney-in-fact to seek reductions in the assessed valuation
of the Mortgaged Property for real property tax purposes or for
other purposes and to prosecute any action or proceeding 1in
connection therewith. This power of attorney is a power coupled
with an interest and 1s irrevocable.

17. Cure of Defaults by Mortgagee. If Mortgagor shall:

(a} default in the payment of any Impositions as herein
required (subject to the provisions of Paragraph 16 relating
to permitted dontests);

{(b) fail to keep in any material réspect the
Improvements, Equipment and Personal Property in good repair
and such failure shall not be cured within any applicable

grace period;

(c) fail or refuse to insure the Mortgaged Property as
herein required;

(d) fail to pay and satisfy 1liens or encumbrances
against the Mortgaged Property in accordance with the terms of
this Mortgage (subject to the provisions of Paradgraph 16
relating to permitted contests) ;
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(e} faill to pay any other sum or make any other deposit
elsewhere in this Mortgage required to be pailid or deposited
and such failure shall not be cured within any applicable
grace period; or

(f£) otherwise fail to make any payment or fail in any

material respect to perform any act required to be made or
performed hereunder, and such failure shall not be cured
within any applicable grace period; then Mortgagee, following
not less than five (5) Business Days’ prior written notice to
Mortgagor (or such shorter notice as shall be reasonable under
the circumstances, including no notice in the case of an
emergency in which no notice may feasibly be given) and
without waiving or releasing Mortgagor from any obligation or
default hereunder, may (without having any obligation to 4o

80} :

(i) pay such Impositions or redeem the Mortgaged
Property from any tax sale or forfeiture or purchase any
tax title obtained, or that shall be obtained, thereon
without inquiring into the validity or invalidity of any
such Impositions or tax deed;

(ii) make repairs to the Mortgaged Property;

(iii) procure such insurance and pay such insurance
premium charges, it .being agreed that the power of
attorney granted by Mortgagor to Mortgagee pursuant to
the final clause of this Paragraph 17 shall only apply to
the matters set forth in the immediately proceeding sub-

clauses (i), (ii) and (i11i);

and additionally, in accordance with and consistent with the
provisions of this Paragraph 17 and the contractual agreements
between Mortgagor and Mortgagee set forth in the Transaction
Documents generally, but without the right to utilize the
power of attorney set forth in the final clause of this

Paragraph 17, Mortgagee may:
]

(iv) pay or settle any and all suits or claims for
such liens or satisfy any such encumbrances or any other
claims that may be made against the Mortgaged Property or
any part thereof;

_ (v) pay any other sum or make any other deposit
herein required to be paid or made by Mortgagor; or

(vi) pay any such sum or perform any such act for
the account and at the expense of Mortgagor, and enter
upon the Mortgaged Property upon reasonable notice and at
reasonable times for any such purpose and take all such
action thereon as, in the reasonable opinion of
Mortgagee, may be necessary or appropriate therefor.
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All monies paid for any of the purposes set forth in this Mortgage
and all expenses paid or incurred in connection therewith,
including reasonable attorneys’ fees and disbursements and any
other monies disbursed or advanced by Mortgagee to protect the lien
of this Mortgage, or expended pursuant to any of subclauses (1)
through (vi), shall be due and payable by Mortgagor to Mortgagee
within ten (10) days after written demand therefor and, if not paid
within such ten (10) day period, shall bear interest, from and
including the date of disbursement or advance to and including the
date of repayment by Mortgagor, at the Default Rate, and to the
extent that such amounts and costs paid by Mortgagee shall
constitute payment of (A) Impositions, (B) insurance premiums, (C)
expenses incurred in connection with upholding the lien of this
Mortgage, including, without 1limitation, the expenses of any
litigation to prosecute or defend the rights and liens created by
this Mortgage, or (D) any amounts, costs or charges to which
Mortgagee becomes subrogated, wupon payment, whether under
recognized principles of law or equity or express statutory
authority; then, and in each such event, such amounts, costs and
charges and interest thereon shall be added to the Debt and be
secured by this Mortgage and the Other Mortgages. For the purpose
of carrying out the provisions and exercising the rights, powers
and privileges granted by subclauses (i) or (ii) or (iii) of this
Paragraph, Mortgagor hereby irrevocably constitutes and appoints
Mortgagee, following an Event of Default, its true and lawful
attorney-in-fact to execute, acknowledge and deliver any
instruments and do and perform any acts such as are referred to 1n
this Paragraph, in the name and on behalf of Mortgagor, with full
power of substitution vested in Mortgagee to designate another
entity or entities to exercise any power and perform any function
which Mortgagee could perform pursuant to the foregoing grant.
This power of attorney is a power coupled with an interest and 1is
irrevocable.

18. Indemnity. Subject to the Non-Recourse provisions of the
final sentence of this Paragraph 18, Mortgagor hereby indemnifies
Mortgagee and its directors, officers, agents and employees
(collectively the "Indemnified Parties"), and saves each of them
harmless from and adainst all liabilities (other than tax liability
imposed on Mortgagee for any income earned by reason of the Note or
any other Transaction Document) claims, demands, actions,
proceedings, suits, causes of action, injuries, obligations, loss,
actual damages (including, without limitation, Mortgagee’s costs
and expenses related thereto and any applicable Yield Maintenance
Premium), fines, penalties, judgments, costs, expenses (including,
without limitation, reasonable architects’, engineers’,
accountants’, consultants’ and attorneys’ fees and disbursements)
expenses of bonding liens, and other litigation expenses, incurred
by, imposed upon or asgerted against the Indemnified Parties
(except as a result of the willful, wrongful acts or omissions or
gross negligence of the applicable Indemnified Party) in connection
with or arising out of:
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(a) Mortgagee’s interest in this Mortgage, the
Assignment, the Note, any other Transaction Document, or any
other document or instrument hereafter executed and dellvered
to Mortgagee in connection with the Debt or any restructuring

thereof ;

(b) any acts or omissions of Mortgagee in connection
with the reasonable exercise by Mortgagee of any right, power
or remedy available to Mortgagee under this Mortgage or any
other Transaction Document, including, without limitation, any
action or proceeding to protect the lien of this Mortgage or
to foreclose this Mortgage;

(c} any failure by Mortgagor to comply with any terms,
conditions or other provisions set forth in this Mortgage or
any other Transaction Document;

(d) any use, non-use, possession, occupancy, alteration,
repalr, condltlon.(patent or latent), operation, maintenance,
or management of the Mortgaged Property or any portlon
thereof;

(e) any accident, injury (inc:luding death), or damage to
any person or property occurring in, on or about the Mortgaged
Property oOr any part thereof, whether resulting from any act,
omission or negligence of Mortgagor, its agents, employees,
contractors, lessees, sublessees, licensees, invitees, or
otherwise;

(E}) any mlsrepresentatlan by Mortgagor or its general
partner contained in this Mortgage or in any other Transaction
Document ;

(g) any claim for any premium or other charge or any
brokerage commission or other compensation by any person
acting as such with respect to this Mortgage and claiming
through Mortgagor but not through Mortgagee;

(h) any dapital improvements or other work or thing done
in, on or about the Mortgaged Property or any part thereof
(except any of the foregoing that are directed by Mortgagee) ;

(i) any past, current and/or future offering for sale of
equity interests in Mortgagor, including, without limitation,
liabilities under any applicable securities or blue sky laws;
or

(j) any tax attributable to the ownership, assignment,
execution, delivery, £filing, recording or enforcement of any
of the Transaction Documents. Nothing contained in this
Paragraph 18, however, shall impose upon Mortgagor the cost of
the Securitization which are, pursuant to the Loan Agreement,
to be paid by Mortgagee. All sums payable to any o©f the
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Indemnified Parties under this Paragraph shall be deemed a
part of the Debt, shall be paid by Mortgagor to the applicable
Indemnified Party within ten (10) days after written demand
(unless another period is expressly set forth in this Mortgage
or another Transaction Document) and, if not paid within such
ten (10) day or other specified period, shall accrue interest
at the Default Rate from and including the date of
disbursement or advance by the applicable Indemnified Party to
and including the date of repayment by Mortgagor. Mortgagor’s
obligations under this Paragraph shall, until the expiration
of all applicable statutes and periods of limitation, 1if any,
survive payment in full of the Note and any discharge, release
or satisfaction of this Mortgage, any complete or partial
foreclosure of this Mortgage and/or the delivery of one or
more deeds in lieu of any such foreclosure. Mortgagor’s
obligations under this Paragraph 18 shall be Non-Recourse (as
such term is defined in the Loan Agreement); provided that
nothing contained herein shall be deemed to be in derogation
of any right or remedy of Mortgagee under any Transaction
Document which, by its express terms, is a right or remedy
which is not Non-Recourse as to Mortgagor.

19. Events of Default.

(a) Each of the following events shall constitute an
"Event of Default" hereunder:

(1) an "Event of Default", as such term is defined
in the Loan Agreement;

(ii) failure of Mortgagor to pay on the due date any
payment due under the Note; or

(iii) failure by Mortgagor to perform or observe in
any material respect any other covenant, obligation, condition
or provision hereunder or under any of the Other Mortgages
which failure continues unremedied for a period of thirty (30)
days after written notice thereof to Mortgagor requiring the
same to be remtdied; provided, however, that if such failure
igs susceptible of cure but cannot be cured within such thirty
(30) day period and provided Mortgagor has within such thirty
(30) day period commenced and is diligently prosecuting such
cure, such thirty (30) day period shall be extended to not
later than one hundred eighty {(180) days after the date on
which Mortgagor received such written notice; or

(iv) any event which, pursuant to clause (xii) of
Paragraph 3(d), constitutes an Event of Default with respect
to a Permitted Subordinate Mortgage (provided, however, that
Mortgagee’s remedies shall be in accordance with such clause
(xii)), or any default beyond any applicable grace period
under any lien encumbering any part of the Mortgaged Property,
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whether senior or junior in lien to this Mortgage and whether
now or hereafter held by Mortgagee or any other party.

(b) Upon the occurrence of an Event of Default,
Mortgagee may, at its option, declare the entire unpaid balance of
the Debt to be forthwith due and payable, and thereupon such
balance shall become so due and payable without presentment,
protest or further demand or notice of any kind, all of which are
hereby expressly waived, and Mortgagor will forthwith pay to
Mortgagee the entire Debt, including principal of and interest
accrued on the Note and, to the extent permitted by law, the Yield
Maintenance Premium, and all other premiums and charges, if any,
provided in the Note, this Mortgage and the other Transaction
Documents; provided, however, that if at any time prior to the
Maturity Date the balance of the Debt shall become so due and
payable, and all arrears of interest and other charges of any kind
due as part of the Debt (with interest so far as may be lawful on
any overdue installments of interest at the Default Rate), and all
defaults (other than the payment of principal hereunder which has
been so declared due and payable) shall have been cured or the cure
thereof secured to the sole satisfaction of Mortgagee or other
provision deemed by Mortgagee to be adequate shall be made
therefor, then and in such case Mortgagee, in its sole discretion,
and by written notice delivered to Mortgagor, may waive such Event
of Default and its consequences and rescind or annul such
declaration, but no such waiver shall extend to or affect any
subsequent default, or impair amy right consequent thereon.

(¢} To the extent that a default under this Mortgage,
any of the Other Mortgages or any of the other Transaction
Documents is not cured within the applicable notice and cure
period, if any, specified herein or therein, the same shall not
constitute an Event of Default hereunder or thereunder, as the case
may be, if such default is subsequently cured and such cure 18
accepted in writing by Mortgagee or if such default is subsequently
waived in writing by Mortgagee and any rights or remedies avallable
to Mortgagee hereunder or under any of the other Transaction
Documents on account of any such Event of Default so cured and
accepted or waived "shall thereupon terminate (but such remedies
shall continue to be available in connection with any subsequent or
other Events of Default, whether of like or unlike nature).

20. Default Rate. Upon an Event of Default, Mortgagee shall
be entitled to receive and Mortgagor shall pay interest on the
entire unpaid principal sum (including, without limitation and to
the extent permitted by law, any accrued and unpaid interest
thereon) at the "Default Rate" (as defined in the Note) for the
duration of such default (unless Mortgagee has, at its option,
declared the entire unpaid balance of the Debt to be forthwith due
and payable in which case interest shall continue to be paid at the
Default Rate until the Debt has been paid in full). In no event
shall the Default Rate exceed the maximum rate allowed by law. Any
interest that accrues under any of the Transaction Documents at the
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Default Rate shall be payable whether accruing before or after
entry of any judgment.

21. Remedies. If any one or more of the Events of Default
shall occur, then and in any such event Mortgagee shall have the
right of acceleration and all other remedies provided in this
Mortgage or in the Note or otherwise provided in any Transaction
Document, by law or statute or in equity, all of which rights and
remedies sghall, to the fullest extent permitted by law, be
- cumulative. To the extent the laws of the State limit or deny (1)
the availability of the exercise of any of the remedies set forth
below, including without limitation, the remedies involving a power
of sale on the part of the Mortgagee and terms of this Mortgage, or
(ii) the enforcement of waivers and indemnities made by Mortgagor,
such remediesg, waivers or indemnities shall be exercisable or
enforceable, any provisions in this Mortgage to the contrary
notw1thstand1ng, 1f, and only to the extent, permltted.by the laws
of the State in force at the time of the exercise of such remedies
or the enforcement of such waivers or indemnities without regard to
the enforceability of such remedies, waivers or indemnities at the
time of execution and delivery of this Mortgage. Such rights and
remedies of Mortgagee shall include, without 1limitation, the
following:

(a) Possessgion, Management an me. Mortgagor, upon
written demand of Mortgagee, shall forthwith surrender to
Mortgagee the actual possesgsion of the Mortgaged Property, and
Mortgagee and such officers or agents as it may appoint, (1)
may enter and take possession of the Mortgaged Property
together with the books, papers and accounts of Mortgagor
relating thereto, (ii) may dispossess Mortgagor, its agents
and servants and all other persons therefrom (excluding bona

fide hotel guests), (iii) may hold, operate and manage the
Mortgaged Property and from time to time make all necessary
repairs and such alterations, additions, advances and

improvements as Mortgagee shall deem prudent, (iv) may receive
the Rents thereof and exercise all rights and powers of
Mortgagor with respect to the Mortgaged Property and the
Improvements, f%hether in the name of Mortgagor or otherwise,

including, without 1limitation, the right to make, cancel,

enforce or modify Leases, obtain and evict tenants (in
accordance with applicable law), and demand, sue for, collect
and receive all Rents and may pay therefrom all costs and
expenses of so taking, holding and wmanaging the Mortgaged
Property, including, without limitation, reasonable
compensation to Mortgagee’s agents and attorneys, all prior or
coordinate liens and encumbrances, all Impositions and other
assessments and other charges then due or thereafter accruing,
and all expenses of such repairs, alterations, additions,
improvements and other disbursements reasonably made by
Mortgagee pursuant to the terms hereof, and Mortgagee may
apply the remainder of the monies so received by it to the
payment of the unpaid principal of, and interest on, the Note,
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the Yield Maintenance Premium and other items of the Debt then
due and payable, and (v) may succeed to all the rights of
Mortgagor, including any rights to unearned premiums, in and
to any insurance policies covering all or any portion of the
Premises, the Improvements, the Personal Property and/or the
Equipment, including the right to receive Refunds, Insurance
Proceeds and Condemnation Proceeds which would otherwise be
payable to Mortgagor pursuant to this Mortgage. Mortgagee
shall not be subject to any liability for, or by reason of,
any such entry, taking possession, exclusion, holding,
operation or management, except for willful, wrongful acts or
omissions or gross negligence of Mortgagee or its officers,
directors, agents, contractors or employees;

(b) Partial Foreclosure. Mortgagee, at its option, may
upon five (5) days’ notice or longer notice period as may be

required by statute, foreclose this Mortgage for any portion
of the Debt which is then due and payable; provided, however,
that if a partial foreclosure sale is made, such sale shall be
subject to the continuing lien of the Transaction Documents
for the unmatured part of the Debt; and such sale shall not in
any manner affect the unmatured part of the Debt, but as to
such unmatured part thereof, and the lien thereon, the same
shall remain in full force and effect as though no foreclosure
had occurred. Several foreclosure sales may be made pursuant
to partial foreclosures without exhausting the right of full
or partial foreclosure sa}le for any unmatured part of the
Debt, it being the purpose to provide for a partial
foreclosure sale of the Debt for any matured portion of the
Debt without exhausting the power to foreclose and to sell the
Mortgaged Property pursuant to such partial foreclosure for
any other part of the Debt, whether matured at the time or
subsequently maturing, and without exhausting any right of
acceleration and full foreclosure. Notwithstanding the filing
of any partial foreclosure or entry of a decree of sale
therein, Mortgagee may elect at any time prior to a
foreclosure sale pursuant to such decree to discontinue such
partial foreclosure and to accelerate the Debt by reason of
any uncured ¥vent of Default upon which such partial
foreclosure was predicated or by reason of any other Events of
Default then existing and proceed with full foreclosure
proceedings;

(c) Suits. To the extent permitted by law, Mortgagee,
at its option, may, either with or without first taking
possession, proceed by suit or suits in equity and/or at law,
or by any other appropriate remedy or proceeding, to protect
and enforce Mortgagee’s rights hereunder whether for the
specific performance (to the extent permitted by law) of any
covenant or agreement contained herein or in the Note or for
an injunction against the violation of any of the terms hereotf
or thereof or in aid of the exercise of any right, power or
remedy granted to Mortgagee herein or therein, or to enforce
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the payment of the Note, or to foreclose the lien and security
interest of this Mortgage against the Mortgaged Property or
any part thereof and to have all of the Mortgaged Property or
any part thereof sold in one or more sales (as an entirety or
in parcels) under the judgment or decree of a court of
competent jurisdiction or otherwise. All rights of action
under this Mortgage or in respect of the Note may be enforced
by Mortgagee, without the production of the Note and without
the possession thereof (to the extent Mortgagee or its agent
gives a bopna fide lost note affidavit in compliance with local
law) at any trial or other proceeding relative thereto, to the
extent permitted by law;

(d) Receiver. To the extent permitted by law and
without the necessity to prove the value or occupancy of the
security or the solvency or insoclvency of any person then
legally or equitably liable for payment of the Debt, Mortgagee
shall be entitled as a matter of right, ex parte and without
notice, to the appointment of a receiver to enter upon and
take possession of the Mortgaged Property, perform all acts
necessary or useful for the operation, use and maintenance of
the Mortgaged Property and to collect all Rents thereof and
apply the same and to exercise such other powers as are
permitted by applicable law and the court making such
appointment may direct and Mortgagor hereby consents to the
appointment of such receiver. The expenses, including
receiver’s fees, reasonaple attorneys’ fees, costs and
disbursements and agent’s compensation, incurred pursuant to
the powers herein contained shall be secured by this Mortgage.
The right to enter and take possession of and to manage and
operate the Mortgaged Property, and to collect the Rents,
whether by a receiver or otherwise, shall be cumulative to any
other right or remedy hereunder or afforded by law, and may be
exercised concurrently therewith or independently thereof.
Mortgagee shall be liable to account only for Rents actually
received by Mortgagee, whether received pursuant to this
subparagraph 21(d) or subparagraph 21i(a) . Notwithstanding the
appointment of any receiver or other custodian, Mortgagee
shall be entitled as pledgee to the possession and control of
any cash, deposits, or instruments at the time held by or
payable or deliverable under the terms of this Mortgage to

Mortgagee;
(e) Sale in One Parcel. In the event of a sale, the
Mortgaged Property may be sold in one parcel. Mortgagor

hereby waives its rights, if any, to require that the
Mortgaged Property be sold as separate units, tracts or
estates;

(£) Security Interest. In addition to the rights and
remedies of Mortgagee set forth herein and in the Note and the
other Transaction Documents, and not in lieu thereof,
Mortgagee shall have all of the rights and remedies of a
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holder of a security interest under the Code, or under other
applicable law with respect to the Security Interest Property
and all rights and remedies provided or referred to herein and
therein, shall, to the fullest extent permitted by applicable
law, be cumulative;

| (g) Foreclosure. Mortgagee, at its option, may upon
five (5) days’ notice or such longer notice period as may be
required by statute, institute an action to foreclose this
Mortgage, or take such other action as may be permitted and
available to Mortgagee, at law or 1in equity, for the
enforcement of the Transaction Documents and the realization
on the Mortgaged Property or any other security held by
Mortgagee, and proceed thereon through to final judgment and
execution thereon for the Debt, including, without limitation,
the Yield Maintenance Premium, all accrued and unpaid interest
and all costs of enforcement. In furtherance thereof, to the
extent permitted by applicable law, Mortgagee shall have the
full power and right to sell the Mortgaged Property and all
estate, claim, demand, right, title and interest of Mortgagor
therein and right of redemption thereof pursuant to an assent
to a decree or otherwise, at one or more sales, as an entirety
or in parcels, at such time and place, upon such terms and
after such notice thereof as may be required or permitted by
law or statute or in equity, it being agreed that in the event
of a sale, by foreclosure or otherwise, of less than all of
the Mortgaged Property, .the Transaction Documents shall
continue as a lien on the remaining portion of the Mortgaged
Property. Mortgagor hereby assents to the passage of a decree
for the sale of the Mortgaged Property upon the occurrence of
an Event of Default by any court having jurisdiction; and

(h) Power of Sale. To the extent permitted by
applicable law, Mortgagee may sell, release and convey the
Premises under power of sale at public sale and execute and
deliver to the purchasers at such sale, good and sufficient
deeds of the conveyance, and shall render any surplus funds,
after payment in full of the Debt and the expenses of such
sale, includin® reasonable attorneys’ fees as provided by law,
to Mortgagor. The power of sale granted to Mortgagee pursuant
to this Mortgage shall be exercised as follows: 1f an Event
of Default shall have occurred and be continuing, Mortgagee
may sell the Mortgaged Property to the highest bidder at
public auction in front of the courthouse door in the county
or counties, as may be required, where the property 1is
located, either in person or by auctioneer, after having first
given notice of the time, place and terms of sale, together
with a description of the property to be sold, by publication
once a week for three (3) successive weeks prior to said sale
in some newspaper published in said county or counties, as may
be required, and, upon payment of the purchase money,
Mortgagee or any person conducting the sale for Mortgagee is
authorized to execute to the purchaser at said sale a deed to
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the Mortgaged Property so purchased. Mortgagee may bid at
said sale and purchase the Mortgaged Property, Or any part
thereof, if the highest bidder therefor. At the foreclosure
sale the Mortgaged Property may be offered for sale and sold
as a whole without first offering it in any other manner and
may be offered for sale and sold in any other manner as
Mortgagee may elect. The provisions of Paragraph 25 of this
Mortgage shall apply with respect to Mortgagee’s enforcement
of rights or interests in personal property which constitutes
Mortgaged Property hereunder.

Mortgagee shall be entitled, in its sole discretion, to exercise
all or any of the rights and remedies provided herein or in any of
the other Transaction Documents or which may be given by statute,
at law or in equity, or otherwise in such order and manner as
Mortgagee shall elect, without impairing Mortgagee’s rights under
any of the Transaction Documents and without affecting the
liability of any person, firm, corporation, or other entity for the
sums secured by the Transaction Documents.

22. Authorization to Execute Deeds; Adjournments.

(a) Mortgagor irrevocably appoints Mortgagee as 1ts true
and lawful attorney-in-fact, which appointment is coupled with an
interest, for the purpose, following an Event of Default and the
establishment of the maturity of the Debt {(in accordance with the
provisions of this Mortgage, or by a court of competent
jurisdiction), of effectuating, to the extent permitted Dby
applicable law of the State, any sale, assignment, transfer or
delivery of the Mortgaged Property or any part thereof or any
interest therein for the enforcement ¢f this Mortgage as Mortgagee
may consider reasonably necessary or appropriate, with full power
of substitution.

(b) Mortgagee may adjourn, from time to time, 1in
accordance with applicable law, any sale to be made by it under or
by virtue of this Mortgage by announcement at the time and place
appointed for such sale or for such adjourned sale or sales and,
except as otherwiser provided by any applicable provision of law,
Mortgagee, without further notice or publication, may make such
sale at the time and place to which the same shall be so adjourned.

(c) In the event that Mortgagee has proceeded with the
enforcement of any right under this Mortgage by foreclosure sale or
otherwise and such proceedings shall have been discontinued or
abandoned for any reason or shall have been determined adversely,
then, in every such case, Mortgagor and Mortgagee shall be restored
to their respective former positions and rights hereunder with
respect to the Mortgaged Property, subject to the lien hereof.

23. Proceeds of Foreclosure Sale. In any foreclosure of this
Mortgage there shall be allowed and included in the decree of sale,

to be paid, in the following order, out of the rents, revenues,
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igsuesg, income, products and profits derived from the Mortgaged
Property or the proceeds of such sale:

First: All court costs, allowances authorized orx
permitted by statute or a court, fees and expenses of
receiversg, reasonable attorneys’ fees and disbursements (which
may include reasonable, actual billed costs, if any, of any
attorney in the employ of Mortgagee and fees for services
performed by legal assistants and other non-lawyers),
appraisers’ fees, costs of environmental audits and reports,
expenditures for documentary and expert evidence,
stenographers’ charges, publication costs and costs of
procuring all abstracts of title, title searches and
examinations, title policies and similar data with respect to
title which Mortgagee may reasonably incur any other expenses
of the foreclosure proceeding (all of which may be estimated
as to items to be expended after the entry of the decree),
with interest thereon (to the extent permitted by law), from
the date of any such advance until paid to Mortgagee, computed
at the Default Rate;

Second: All other amounts (including, without
limitation, all Impositions other than taxes subject to which
the Mortgaged Property was sold and all direct and indirect
costs and expenses incurred by or on behalf of Mortgagee 1in
the operation and maintenance of the Mortgaged Property, the
collection of Rents and the enforcement of any of its remedies
under the Transaction Documents or by applicable law) advanced
or paid by Mortgagee pursuant to the Note, this Mortgage or
any other Transaction Document, with interest thereon (to the
extent permitted by law), from the date of any such advance
until paid to Mortgagee, computed at the Default Rate;

Thi;g: Any indebtedness secured by this Mortgage and at
the time due and payable (whether by acceleration or
otherwise), including all principal amounts, the Yield

Maintenance Premium, if any, and interest at the time due and
payable under the Note, and interest (to the extent permitted
by law) at the Default Rate on any overdue principal and (to
the extent permitted by law) any other sum constituting a
portion of the Debt in such order and priority as Mortgagee
shall in its sole discretion determine; and

Fourth: All other amounts required to be paid by
Mortgagor pursuant to any provision of any Transaction
Document.

Any surplus of the proceeds of such sale shall be paid promptly to
the person or entity legally entitled thereto.

24. Purchase of the Mortgaged Property by Mortgagee.
Mortgagee may be a purchaser of the Mortgaged Property or any part

thereof or any interest therein at any sale thereof, whether
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pursuant to foreclosure or power of sale or otherwise, and may
apply the amount of the Debt outstanding and the expenses of the
sale and costg of the action and any other sums which Mortgagee 1s
authorized to charge under this Mortgage or under applicable law
toward the purchase price thereof.

25. Security Agreement; Uniform Commercial Code.

(a) This Mortgage constitutes a security agreement under
the Code and a fixture filing for the purposes of Article 9 of the
Code and a security interest shall be deemed, and hereby is,
granted by Mortgagor to Mortgagee and attach to the Security
Interest Property for the benefit of Mortgagee as additional
security for the Debt. For purposes of the foregoing, the "debtor"”
is Mortgagor, whose address is set forth in the first paragraph of
this Mortgage and the "secured party" is Mortgagee, whose address
is set forth in the first paragraph of this Mortgage.

(b) To the extent permitted by law, Mortgagor hereby
authorizes Mortgagee to file financing and continuation statements
to continue such lien with respect to the Security Interest
Property without the signature of Mortgagor and, upon reasonable
request, Mortgagor shall promptly execute financing and
continuation statements in form satisfactory to Mortgagee to secure
Mortgagee’s interest in the Security Interest Property. Mortgagor
shall further, from time to time, upon the written demand of
Mortgagee, execute, acknowlegige and deliver any financing
statement, renewal, affidavit, certificate, continuation statement
or other document as Mortgagee may reasonably reguest in order to
perfect, preserve, continue, extend or maintain the securlity
interest and priority of this Mortgage or such other security
instrument as a first lien subject to the Permitted Exceptions.
Mortgagor hereby irrevocably appoints Mortgagee as attorney-in-fact
(which appointment shall be deemed to be coupled with an interest)
for the limited purpose of executing and filing such financing and
continuation statements. Mortgagor agrees to pay to Mortgagee, on
written demand, all costs and expenses (including reasonable
attorneys’ fees and disbursements) incurred by Mortgagee in
connection with #®he preparation, execution, acknowledgment,
recording, filing and refiling of any such instrument or document,
including, without limitation, reasonable charges for examining
title which amounts, as well as any other amounts required to be
paid to Mortgagee pursuant to this Paragraph, together with
interest thereon at the Default Rate from the date of any such
expenditure by Mortgagee until repayment, and such sum, together
with such interest, shall constitute a portion of the Debt secured
by the lien of this Mortgage. Neither a regquest of Mortgagee
hereunder nor the failure of Mortgagee to make such a request shall
be construed as a release of any portion of the Mortgaged Property

from the lien of this Mortgage, this covenant and any such security

agreement or other similar security instrument delivered to
Mortgagee being cumulative and additional security for payment of
the Debt.
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(c) Upon the occurrence of any Event of Default,
Mortgagee shall have all of the rights and remedies of a secured
party under the Code with respect to the Security Interest
Property, or other applicable law, and all rights and remedies
provided for herein and in the Note, all of which rights and
remedies are cumulative to those provided elsewhere 1n this
Mortgage or otherwise available to Mortgagee. Upon the occurrence
and continuance of any Event of Default, Mortgagee shall have the
option of proceeding as to both real and personal property 1in
accordance with its rights and remedies in respect of the real
property, in which event the default provisions of the Code shall
not apply. The parties agree that in the event Mortgagee elects to
proceed with respect to the Security Interest Property separately
from the real property, Mortgagor will assemble the Security
Interest Property (other than those items of Equipment which are
affixed to the Improvements and not removable without material
damage to such items or the Improvements) and make the Security
Interest Property available to Mortgagee at a place or places
reasonably convenient to Mortgagee. Any notice of sale,
disposition or other intended action by Mortgagee, sent to
Mortgagor at the address of Mortgagor specified for notices herein
at least fifteen (15) days prior to such action, shall constitute
reasonable notice to Mortgagor and the method of sale or
disposition or other intended action set forth in such notice shall
conclusively be deemed to be commercially reasonable within the
meaning of the Code unless objected to in writing by Mortgagor
within ten (10) days after receipt by Mortgagor of such notice.

(d) All replacements, renewals and additions to the
Equipment and the Personal Property shall become and be immediately
subject to the security interest herein of Mortgagee and be covered
by this Mortgage as part of the Mortgaged Property. Mortgagor
warrants and represents that all Security Interest Property now 1is,
and that all replacements thereof, substitutions therefor and
additions thereto, will be, owned by Mortgagor free and clear of
liens, encumbrances or security interests of others except for the
Permitted Exceptions.

(e) Neither the provisions of this Paragraph nor the
filing of any separate security agreement or financing statement,
with respect to Mortgagee’s security interest in the Security
Interest Property, shall be construed as in any way derogating or
impairing the intention of the parties hereto that the Security
Interest Property shall, at all times and for all purposes and in
all proceedings, both legal and equitable, be regarded as a part of
the Mortgaged Property. A CARBON, PHOTOGRAPHIC OR OTHER
REPRODUCTION OF THIS MORTGAGE OR ANY FINANCING STATEMENT RELATING
- TO THIS MORTGAGE SHALL BE SUFFICIENT AS A FINANCING STATEMENT.

26, Certificate as to No Default, etc.:; Information.

(a) Mortgagor will deliver to Mortgagee, within thirty
(30) days after written request, a written statement duly
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acknowledged by an authorized representative of Mortgagor stating
(i) the outstanding amount of the Debt, (ii) whether to the Best
Knowledge of Mortgagor any offsets or defenses exist against the
Debt, and (iii) whether to the Best Knowledge of Mortgagor, there
exists any default, condition or event which, with the giving of
notice or lapse of time or both, would constitute a default in the
performance or observance of any of the terms of this Mortgage, or
any of the other Transaction Documents, or if any such default
exists, specifying the nature and period of existence thereof and
what action Mortgagor is taking or proposes to take with respect
thereto.

(b) In addition to the information provided for in
paragraph (a) above, (i) Mortgagor will deliver to Mortgagee,
within thirty (30) days after written request, such further
information with respect to the Mortgaged Property as Mortgagee
may, from time to time, reasonably request, (ii) Mortgagor will
direct all Tenants under the Leases, if any, and all lessors under
the Eguipment Leases to deliver to Mortgagee such information
requested by Mortgagee to the extent required to be furnished under
such Lease or Equipment Lease, and (iii) Mortgagor will use 1its
reasonable efforts to cause such Tenants or lessors to deliver to
Mortgagee such information to the extent not so0 required to be
furnished under such Lease or Equipment Lease. Each such request
for additional information of Mortgagor or any such Tenant oOr
lessor may be made by Mortgagee, from time to time, for any
reasonable businegs purpose.

27. Books and Records; Financial Statements. Mortgagee oOr

its designated representatives shall, upon reasonable prior notice
to Mortgagor, have (a) the right of entry and free access to the
Premises (subject to the rights of hotel guests) during business
hours to inspect the Mortgaged Property and (b) the right at
reasonable times and upon not less than five (5) Business Days’
notice, to inspect all books, contracts and records of Mortgagor
relating to the Mortgaged Property. Mortgagor shall make the
of ficers and- directors of the general partner, and its regional
supervisors and retained professionals knowledgeable of such
matters available for Mortgagee or its designated representatives
to discuss Mortgagor’s affairs, finances and accounts relating to
the Mortgaged Property and Mortgagor will cooperate with, and
request that each of the foregoing individuals cooperate with,
Mortgagee and its designated representative to enable them to
perform these functions, at all reasonable times and as often as
Mortgagee may reasonably request.

28. Application of Proceeds. Any sum which by the terms of
this Mortgage is to be applied to the Loan or the Note shall be

applied by Mortgagee in such order and priority as is set forth
herein or in any other Transaction Document.

29, Termg Subiject to Applicable Law; Severability. All
rights, powers and remedies provided herein are intended to be
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limited to the extent necessary so that they will not render this
Mortgage invalid, unenforceable or not entitled to be recorded,
registered or filed under any applicable law. If any term of this
Mortgage shall be held to be invalid, illegal or unenforceable, the
validity, legality and enforceability of the other terms hereorl
shall in no way be affected thereby.

30. Further Acts, etc. Mortgagor shall, at its sole cost and
expense, and without expense to Mortgagee, do, execute, acknowledge
and deliver all and every such further acts, deeds, conveyances,
mortgages, assignments, notices of assignments, transfers, and
assurances as Mortgagee shall, from time to time, reasonably
require for better assuring, conveying, assigning, transferring and
confirming unto Mortgagee the property and rights hereby mortgaged
or intended now or hereafter so to be, or which Mortgagor may be or
may hereafter become bound to convey or assign to Mortgagee, or for
carrying out the intention or facilitating the performance of the
terms of this Mortgage or filing, registering or recording this
Mortgage and, on written demand, will execute and deliver one or

more financing statements to evidence more effectively the lien
hereof upon the Mortgaged Property except that Mortgagor shall have
no obligation to comply with the foregoing if any such action would
increase Mortgagor’s liability hereunder or increase Mortgagee’s
rights hereunder. Mortgagor will reimburse Mortgagee, On written
demand, for any sums (including reasonable attorneys’ fees and
disbursements) reasonably expended by Mortgagee in preparing,
executing, acknowledging, filing, registering and recording such
instruments, certificates and documents.

31. Limitation of Liability of Mortgagee. Neither this
Mortgage nor any action or inaction on the part of Mortgagee shall,

without such party’s written consent, constitute an assumption on
such party’s part of any obligation under any of the Leases Oor any
other agreement affecting the Mortgaged Property, mnor shall
Mortgagee have any obligation to make any payment to be made by
Mortgagor under the Leases or any such other agreement, or UO
present or file any claim, or to take any other action to collect
or enforce the payment of any amounts which have been assigned to
Mortgagee or to which Mortgagee may be entitled hereunder at any
time or times. No action or inaction on the part of Mortgagee
shall adversely affect or limit in any way the rights of Mortgagee
hereunder or under the Leases or the Note or the Assignment.

32. Documentary Stamps. If at any time any Governmental
Authority shall require revenue or other stamps to be affixed to
the Note or this Mortgage, Mortgagor will pay for the same, with
interest and penalties thereon, if any. The provisions of the
final sentence of Paragraph 34 shall apply to any failure of
Mortgagor to make any such payment.

33. Cumulative Remedies of Mortgagee; No Waiver. No legal,
equitable or contractual right, power or remedy of Mortgagee shall
be exclusive of any other, but rather, each right, power or remedy
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shall be separate, cumulative and concurrent and shall be 1in
addition to every right, power or remedy now or hereafter existing
at law or in equity. No delay in the exercise of, or omission to
exercise, any right, power or remedy accruing on any default shall
impair any such right, power or remedy or be construed to be a
waiver of any such default or acquiescence therein, nor shall it

affect any subsequent default of the same or a different nature.

Every such right, power or remedy may be exercised concurrently or
independently, and when and as often as may be deemed expedient, by
Mortgagee. Mortgagee may resort for the payment of the Debt to the
Mortgaged Property and to any other security held by Mortgagee in
such order and manner as Mortgagee, in its sole discretion,
consistent with the Transaction Documents, may elect. Mortgagee
may take action to recover the Debt, or any portion thereof, or to
enforce any covenant hereof without prejudice to the right of
Mortgagee thereafter to foreclose this Mortgage or sell the
Mortgaged Property pursuant to the power of sale, if any, contained
herein. No act of Mortgagee shall be construed as an election to
proceed under any one provision herein to the exclusion of any
other provision.

34. Filing of Mortgage, etc. Mortgagor forthwith upon the
execution and delivery of this Mortgage and thereafter, from time
to time, as reasonably required or requested by Mortgagee, will
cause this Mortgage, the Assignment, and any security instrument or
Transaction Document creating a lien or evidencing the lien hereof
upon the Mortgaged Property .,and each instrument of further
assurance, and each supplement to any of the foregoing and each
modification to any of the foregoing, to be filed, registered or
recorded in such manner and in such places as may be required by
any present or future law in order to publish notice of and fully
to protect the lien hereof upon, and the interests of Mortgagee in
the Mortgaged Property. Mortgagor will pay all filing,
registration or recording fees, and all reasonable expenses
incident to the execution and acknowledgment of this Mortgage, any
mortgage supplemental hereto, any security instrument with respect
to the Mortgaged Property and any instrument of further assurance,
and all Federal, state, county and municipal taxes, duties,
imposts, assessment®s and charges arising out of or in connection
with the execution and delivery of this Mortgage, any mortgage
supplemental hereto, any security instrument with respect to the
Mortgaged Property or any instrument of further assurance. In the
event that Mortgagor shall fail to make any such payment, Mortgagee
shall have the right, but not the obligation, to pay at the
direction of Mortgagee the amount due and shall notify Mortgagor of
such payment and Mortgagor shall reimburse Mortgagee therefor, upon
written demand, with interest thereon at the Default Rate from the
date of demand by Mortgagee to the date of repayment, and such
amount, together with such interest, shall constitute a portion of
the Debt secured by the lien of this Mortgage.

35. Usury Laws. It is the intent of Mortgagor and Mortgagee
to comply at all times with applicable usury laws. If at any time
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such laws would render usurious any amounts called for under the
Note or any of the Transaction Documents, then it is Mortgagor'’s
and Mortgagee’s express intention that such excess amount be
immediately credited on the principal balance of the Note (or, if
the Note has been fully paid, and Mortgagee has no further
obligation under the Loan Agreement to make advances of the Loan,
refunded by Mortgagee to Mortgagor and Mortgagor shall accept such
refund), and the provisions hereof and thereof be immediately
deemed to be reformed to comply with the then applicable laws,
without the necessity of the execution of any further documents,
but so as to permit the recovery of the fullest amount otherwise
called for hereunder and thereunder. Any such crediting or refund
shall not cure or waive any default by Mortgagor under the Note or
under any of the other Transaction Documents. If, at any time
following any such reduction in the interest rate payable by
Mortgagor, there remains unpaid any principal amounts under the
Note and the maximum interest rate permitted by applicable law is
increased or eliminated, then the interest rate payable hereunder
shall be readjusted, to the extent permitted by applicable law, sO
that the total dollar amount of interest payable hereunder shall be
equal to the dollar amount of interest which would have been paid
by Mortgagor without giving effect to the applicable usury laws
theretofore 1in effect. Mortgagor agrees, however, that 1in
determining whether or not any interest payable under the Note or
any of the other Transaction Documents exceeds the highest rate
permitted by law, any non-principal payment (except payments
specifically stated in the Note or in any other Transaction
Document to be '"interest"), including, without limitation,
prepayment fees and late charges, shall be deemed, to the extent
permitted by law, to be an expense, fee or premium rather than
interest.

36. Marshalling. Mortgagor waives and releases any right to
have the Mortgaged Property marshalled.

37. Waiver of Notice. Mortgagor shall not be entitled to any
notices of any nature whatsoever from Mortgagee except with respect
to matters for which this Mortgage, the Loan Agreement or the Note
specifically and exbressly provides for the giving of notices by
Mortgagee to Mortgagor, and Mortgagor hereby expressly waives the
right to receive any notice from Mortgagee with respect to any
matter for which this Mortgage, the Loan Agreement or the Note does
not specifically and expressly provide for the giving of notice by
Mortgagee to Mortgagor.

38. Recovery of Sums Required To Be Paid. Mortgagee shall
have the right from time to time to take action to recover any sum
or sums which constitute a part of the Debt as the same become due,
without regard to whether or not the balance of the Debt shall be
due, and without prejudice to the right of Mortgagee to thereafter
bring an action of foreclosure, or any other action, for a default
or defaults by Mortgagor existing at the time such earlier action
was commenced.
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39. Other Mortgages; Cross Collateralization; Cross Default.

(a) Mortgagor acknowledges that this Mortgage along with
the Other Mortgages secure the Debt. Mortgagor agrees that the
lien of this Mortgage shall be absolute and unconditional and shall
not in any manner be affected or impaired by any acts or omissions
whatsoever of Mortgagee and, without limiting the generality of the
foregoing, the lien hereof shall not be impaired by any acceptance
by Mortgagee of any other security for any of the Debt, or by any
failure, neglect or omission on the part of Mortgagee to realize
upon or protect any of the Debt or any collateral security therefor
including, without limitation, the Other Mortgages. The lien of
this Mortgage shall not in any manner be impaired or affected by
any release {except as to the property released), sale, pledge,
surrender, compromise, settlement, renewal, extension, indulgence,
alteration, changing, modification or disposition of any of the
Debt or of any of the collateral security therefor, including,
without limitation, the Other Mortgages, and Mortgagee may
foreclose, or exercise any other remedy available to Mortgagee
under the Other Mortgages without first exercising or enforcing any
of its remedies under this Mortgage and any exercise of the rights
or remedies of Mortgagee-hereunder shall not in any manner impalr
the Debt or the lien of this Mortgage or the liens of the Other
Mortgages or any of Mortgagee’s rights and remedies thereunder.

(b) Mortgagor specifically consents and agrees that
Mortgagee may exercise its rights and remedies hereunder and under
the Other Mortgages separately or concurrently and 1n any order
that it may deem appropriate and Mortgagor waives any rights of
subrogation. Without limiting the generality of the foregoing,
Mortgagor agrees that if an Event of Default is continuing (1)
Mortgagee shall have the right, to the extent permitted by
applicable law, to pursue all of its r:.ghts and remedies in one
prc:ceedlng, or separately and 1ndependent1y in separate proceedings
from time to time, as Mortgagee, 1in 1its sole and absolute
discretion, shall determine from time to time, (ii) Mortgagee 1is
not requlred to either marshall assets, sell the Mortgaged Property
or properties encumbered by the Other Mortgages in any inverse
order of alienationt or be subject to any "one action" or "election
of remedies" law or rule, (iii) the exercise by Mortgagee of any
remedies against the Mortgaged Property or properties encumbered by
the Other Mortgages will not impede Mortgagee from subsequently or
simultaneously exercising remedies against any other properties
encumbered by the Other Mortgages or this Mortgage, and {(iv) all
liens and other rights, remedies or privileges provided to
Mortgagee shall remain in full force and effect until Mortgagee has
exhausted all of its remedies against the Mortgaged Property and
all of the properties encumbered by the Other Mortgages and this
Mortgage have been foreclosed, sold and/or otherwise realized upon
in satisfaction of the Debt or the Debt has been paid in full.

40. No Oral Change. This Mortgage may only be modified or
amended by an agreement in writing signed by Mortgagor and
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Mortgagee, and may only be released, discharged or satisfied of
record by an instrument in writing signed by Mortgagee.

| 41. Notices. Except as otherwise specified herein, all
notices, requests, demands, consents or other communications to or
upon the respective parties hereto shall be in writing and be

"deemed to have been duly given or made when received, if personally

delivered by messenger or national overnight courier service, or if
sent by registered or certified U.S. mail, postage prepaild, return
receipt requested, if sent by telecopier with electronic
confirmation of receipt (hard copy to be sent by regular mail),
addressed to the party to which such notice, request, demand or
other communication is being given at its address set forth below,
or at such other address as any of the parties hereto may hereafter
notify the others by notice given hereunder:

Mortgagee: Nomura Asset Capital Corporation
Two World Financial Center
Bidg. B, 21st Floor
New York, New York 10281-1198
Att: Daniel S. Abrams, Director
Fax: (212) 667-1022

with a copy to: Rosenman & Colin LLP
575 Madison Avenue
New York, New York 10022
Att: Stephen R. Senie, Esqg.
Fax: (212) 9540-8776

Mortgagor: Marriott Residence Inn II Limited
Partnership
c/o Host Marriott Corporation
10400 Fernwood Road
Bethesda, Maryland 20817
Att: Law Department 923 /Assistant
Counsel, Asset Management
Fax: (301) 380-6332

with a copy to= Marriott Residence Inn II Limited
Partnership
¢/o Host Marriott Corporation
10400 Fernwood Road
Bethesda, Maryland 20817
Att: Lodging Partnerships Department 908
Fax: (301) 380-8260

42. Joint and Several Liability. If Mortgagor consists of

more than one person, the obligations and liability of each such

- person hereunder shall be joint and several.

43. Headings, etc. The headings and captions of the
paragraphs of this Mortgage are for convenience of reference only
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and are not to be construed as defining or limiting, 1n any way,
the scope or intent of the provisions hereof.

44. Successorg and Assgigns. The provisions of this Mortgage
shall be binding upon Mortgagor and Mortgagee, and their respective
successors and assigns, and all persons claiming under or through
Mortgagor or Mortgagee or any such successor or assign, and shall
inure to the benefit of, and be enforceable by, Mortgagee and its
respective successors and assigns.

45. Survival of Agsgignment. Notwithstanding anything to the
contrary contained in this Mortgage, the assignment, pledge and
mortgaging of the Condemnation Proceeds, the Insurance Proceeds and
the Refunds, and the right to apply any of the foregoing 1in
accordance with the terms of this Mortgage, shall survive any
foreclosure of the lien of this Mortgage.

46. Construction; Counterparts.

(a) Unless the context clearly indicates a contrary
intent or unless otherwise specifically provided herein, words used
in this Mortgage shall be used interchangeably in singular or
plural form, the word "Mortgagor" shall mean each Mortgagor and any
subsequent owners of the Mortgaged Property or any part thereof or
interest therein, the word "Mortgagee" shall mean each Mortgagee
and any subsequent holder of the Note, and the word "person" shall
include an individual, corporation, partnership, limited liability
company, limited 1liability partnership, trust, unincorporated
association, government, governmental authority, or other entity.
References to "this Paragraph" shall mean the paragraph commencing
with an Arabic numeral in which the affected phrase or sentence is
contained. The phrase "Best Knowledge of Mortgagor" shall mean
knowledge .after appropriate and proper inquiry obtained by
Mortgagor or any officer or director of Mortgagor or any regional
supervisor of Mortgagor charged with primary responsibllity as to
such matters in connection with operation of the Mortgaged
Property. Whenever the context may require, any pronouns used
herein shall include the corresponding masculine, feminine or
neuter forms, and fhe singular form of nouns and pronouns shall
include the plural and vice versa. The terms "herein", "hereof" or
"hereunder" or similar terms used in this Mortgage refer to this
entire Mortgage and not to the particular provision in which the
term i1s used.

| (b} It 1is acknowledged and agreed that 1in the
preparation of this Mortgage and the other Transaction Documents
indistinguishable contributions were made by representatives of
both Mortgagor and Mortgagee, and that Mortgagor and Mortgagee each
waives any and all rights, either at law or in equity, to have the
provisions of this Mortgage or any part thereof or the provisions
of any other Transaction Document interpreted in favor of one over
the other based on a claim that representatives of one or the other
were the principal draftsmen of any such document.
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(¢) In the event that the provisions of this Mortgage
directly conflict with any provision of the Loan Agreement, the
prov151ons of the Loan Agreement shall govern, except the
provisions of the Mortgage with respect to Mortgagee'’s perfection
of a security interest or lien on the Mortgaged Property, and the
enforcement thereof shall be governed by the terms and provisions
of the Mortgage.

(d}) This Mortgage may be executed in any number of
duplicate originals and each such duplicate original shall be
deemed to constitute but one and the same instrument.

47 . Governing Law. IN ALL RESPECTS, INCLUDING, WITHOUT
LIMITATION, MATTERS OF CONSTRUCTION AND VALIDITY, THIS MORTGAGE AND
THE OBLIGATIONS ARISING HEREUNDER SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE INTERNAL LAWS OF THE GSTATE
APPLICABLE TO CONTRACTS MADE AND PERFORMED IN THE STATE (WITHOUT
REGARD TO PRINCIPLES OF CONFLICTS OF LAWS OR COMITY) AND ANY
APPLICABLE LAWS OF THE UNITED STATES OF AMERICA. NOTWITHSTANDING
THE FOREGOING, THE NOTE AND LOAN AGREEMENT ARE GOVERNED BY THE LAWS
OF THE STATE OF NEW YORK.

48. Expenses of Enforc% . All reasonable costs and
expenses of Mortgagee in the enforcement of any covenant of

Mortgagor or any right or remedy afforded Mortgagee pursuant to
this Mortgage or any other Transaction Document or in connection
with any proceedings, including probate and bankruptcy proceedings,
to which Mortgagee shall be a party, either as plaintiff, claimant
or defendant, by reason of this Mortgage or any indebtedness hereby
secured or in connection with preparations for the commencement of
any suit for the foreclosure hereof after accrual of such right to
foreclose, whether or not actually commenced shall be paid by
Mortgagor within ten (10) days after written demand by Mortgagee,

and, to the extent permitted by law, shall bear interest, at the
Default Rate from ten (10) days after the date of demandquntil the
actual date of repayment by Mortgagor, and shall be deemed a part
of the Debt and secured by this Mortgage and the Other Mortgages.
As used herein, "reasonable costs and expenses" shall include,
without limitation, *actual expenses incurred by Mortgagee, fees and
expenses of Mortgagee’s agents, reasonable attorneys fees and
expenses (which may include reasonable, actual billed costs, if
any, of any attorney in the employ of Mortgagee and fees for
services performed by legal assistants and other non-lawyers),
court costs and filing fees, allowances authorized or permitted by
statute or of a court, fees and expenses of receivers, appraisers
feeg, costs of environmental audits and reports, expenditures for
documentary and expert evidence, stenographers charges, publication
costs and the cost of procuring abstracts of title, title searches
and examinations, title policies and similar data with respect to
‘title which Mortgagee may deem reasonably necessary and all other
expenses of the foreclosure or similar enforcement proceeding, all
of which may be estimated as to items to be expended after the
entry of the decree.
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49, Waiversg; Sale Bar Against Foreclosure.

(a) Mortgagor hereby expressly waives the pleading of
any statute of limitations or other bar to an action based on the
passage of time as a defense to any obligations secured by the
Transaction Documents to the full extent permitted by law.

(b) In any action to foreclose the lien or liens of this
Mortgage, including a partial foreclosure, no defense, counterclaim
or setoff shall be available to Mortgagor other than one which
denies the existence or sufficiency of the facts upon which the
action is grounded or which raises an issue concerning the priority
of liens. If any defense, counterclaim or setoff, other than one
permltted by this Paragraph is timely raised 1n such foreclosure
action, such defense, counterclaim or setoff shall be dismissed;
provided, however, if such defense, counterclaim or setoff is based
on a claim which could be tried in an action for money damages,
such claim may be brought in a separate action which shall not
thereafter be consolidated with such foreclosure action. The
bringing of such separate action for money damages shall not be
deemed to afford any grounds for staying the foreclosure action.

(¢) Mortgagor hereby expressly waives for jitself and all
who may claim through or under it, and to the fullest extent
Mortgagor may do soO under applicable law, any and all rights of
redemption in the event of a foreclosure sale, and the sale of the
Mortgaged Property, or any part thereof, or any interest therein,
whether pursuant to foreclosure or partial foreclosure oOr
otherwise, any such foreclosure or partial foreclosure sale under
this Mortgage shall be a perpetual bar against Mortgagor.

(d) Notwithstanding anything to the contrary contained
in this Mortgage, Mortgagor hereby agrees that, to the extent
permitted by applicable law, Mortgagor shall not at any time:

(i) dinsist upon, plead or in any manner whatever
claim or take any benefit or advantage of any stay, extension
or moratorium law or an exemption from execution or sale of
the Mortgaged Property or any part thereof, wherever enacted,
now or at any time hereafter in force, which may affect the
covenants and terms of performance of this Mortgage or any
other Transaction Document;

(ii) claim, take or insist upon any benefit or
advantage of any law now or hereafter in force providing for
the valuation or appraisal of the Mortgaged Property, or any
part thereof, prior to any sale or sales thereof which may be
made pursuant to any provision hereof or pursuant to the
decree, Jjudgment or order of any court of competent
jurisdiction or upon execution of any judgment recovered for
all or any portion of the Debt; or
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(iii) avail itself of any benefits that might accrue
to it by virtue of any present or future laws excepting the
Mortgaged Property, oOr any proceeds arising from the sale
thereof, from attachment, levy, or sale under execution from
civil process, or extension of time for payment.

50. No Claim of Credit for Impositions. Mortgagor will not
make deduction from or claim credit on the principal or interest
secured by this Mortgage by reason of any governmental taxes,
- assessments or charges. Mortgagor will not claim any deduction
from the taxable value of the Mortgaged Property by reason of this
Mortgage.

51. Sole Discretion of Mortgagee; Reasonableness.

(a) Wherever pursuant to the provisions of this
Mortgage, Mortgagee exercises any right given to it to approve or
disapprove, or any arrangement or term is toc be satisfactory to
Mortgagee, in Mortgagee’s opinion, Jjudgment or discretion, the
- decision of Mortgagee to approve or disapprove or to decide that
arrangements or terms are satisfactory or not satisfactory shall be
in Mortgagee’s sole discretion, as the case may be, and shall be
final and conclusive, except as may be otherwise expressly and
specifically provided herein.

~ (b) In the event the consent or approval of Mortgagee 1s
required to be reasonable under.any provision in this Mortgage or
any other Transaction Document and Mortgagor believes that such
consent or approval was withheld, conditioned or delayed 1in
violation of such standard, then Mortgagor’s sole remedy 1n such
case shall be either (i) to seek the release of the Mortgaged
Property and this Mortgage in accordance with the Loan Agreement,
or (ii) to seek injunctive relief or specific performance, and if
the court determines, without right to further appeal, that such
approval or consent was withheld, conditioned or delayed 1in
violation of the applicable standard, then (A) the consent or
approval shall be deemed granted, (B) Mortgagee shall deliver
prompt written confirmation of such consent or approval, (C) the
granting of such c8nsent or approval shall be the only remedy
available to Mortgagor, (D) neither Mortgagee nor its officers or
agents shall have any liability for having withheld, conditioned or
delayed such consent or approval, and (E) Mortgagor’s obligations
under the Transaction Documents shall not be diminished in any way.

52. Modification by Mortgagee. Mortgagor agrees that,
without affecting the liability of Mortgagor or any other person
(except any person expressly released in writing) liable for
payment of the Debt or for performance of any obligation contained
herein or affecting the lien and security interest of this Mortgage
upon the Mortgaged Property or any part thereof, Mortgagee may, at
any time and from time to time, regardless of consideration,
without notice to or obtaining the consent of any person
(a) release any person liable for payment o©f any indebtedness
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secured hereby or for performance of any obligation, (b) extend the
time or agree to alter the terms of payment of any such
indebtedness, including, without limitation, agreeing with
Mortgagor to modifying the interest rate, the amortization period
or any other provision of the Note, (c¢) modify or walve any
obligation (to the extent same does not 1increase Mortgagor’s
obligations), (d) subordinate, modify or otherwise deal with the
lien and security interest hereof, (e) release the whole or any
part of the Mortgaged Property or any other security, (f) accept
additional security of any kind, (g) consent to the making of any
map or plat of the Mortgaged Property, the creating of any
casements thereon or any covenants restricting use or occupancy
thereof, or (h) exercise, refrain from exercising or walve any
right Mortgagee may have without in any manner impairing or
affecting the Transaction Documents, as so extended, modified and
supplemented, or the lien or priority thereof unless expressly
released or discharged from such obligation by Mortgagee 1in
writing.

53. Assignment; Participations.

(a) Mortgagee - shall have the right, in 1its sole
discretion and at its sole cost and expense, except to the extent
expressly provided to the contrary in the Loan Agreement, at any
time during the term of the Loan to sell, assign, syndlcate,
securitize or otherwise transfer or dispose ef its interest in all
or any portion of the Loan, prev:.ded however, that all of the
provisions hereof shall continue in full force and effect following
any such sale, assignment, syndication, securitization or other

transfer.

(b) Mortgagee may at any time grant to one or more
banks, life insurance companies or other financial institutions
(each a "Participant") participating interests in all or a portion
of Mortgagee’s interest in the Loan, provided that, in the event of
any such grant by Mortgagee of a participating interest to a
Part1cmpant ‘whether or not upon notice to Mortgagor, Mortgagee
shall remain responsible for the performance of its obligations
hereunder, and Mortdagor shall continue to deal solely and directly
with the Mortgagee named herein in connection with Mortgagee’s
rights and obligations under this Mortgage. Mortgagee shall give
Mortgagor written notice of any such grant by Mortgagee of such a
participating interest to a Participant.

54. No Merger. If both the landlord’s and the tenant’s
estates under any Lease shall at any time become vested in one
owner, or if Mortgagor’s estates under this Mortgage shall at any
time become vested in one owner, including, without limitation,
upon the delivery of a deed to Mortgagee in lieu of a foreclosure
sale, or upon a purchase of the Mortgaged Property by Mortgagee 1in
a foreclosure sale, this Mortgage and the lien created hereby shall
not be destroyed or terminated by the application of the doctrine
of merger and in such event Mortgagee shall continue to have and
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enjoy all of the rights and privileges of Mortgagee as to the
separate estates; and, as a consequence thereof, wupon the
foreclosure of the lien created by this Mortgage any Leases Or
subleases then existing and created by Mortgagor shall not be
destroyed or terminated by application of the law of merger or as
a result of such foreclosure unless Mortgagee or any purchaser at
‘any such foreclosure sale shall so elect. No act by or on behalf
of Mortgagee or any such purchaser shall constitute a termination
of any Lease or sublease unless Mortgagee or such purchaser shall
give written notice thereof to the Tenant or sublessee thereunder.

55. Running with the Land. All covenants contained in this
Mortgage shall run with the land of the Mortgaged Property.

56. True Copy. MORTGAGOR ACKNOWLEDGES HAVING RECEIVED A TRUE
COPY OF THIS MORTGAGE WITHOUT CHARGE.

57. Waiver of Jury Trial, MORTGAGOR AND MORTGAGEE EACH
HEREBRY EXPRESSLY WAIVES TRIAL BY JURY IN ANY ACTION OR PROCEEDING
BROUGHT BY EITHER PARTY HERETO AGAINST THE OTHER, OR IN ANY MATTERS
WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS
MORTGAGE, THE NOTE, THE ASSIGNMENT OR ANY OF THE OTEER TRANSACTION
DOCUMENTS TO THE FULL EXTENT PERMITTED BY LAW.

58. After-Acquired Property. If, after the date of this
Mortgage, Mortgagor acquires any property located on and used 1n
connection with the Mortgaged Property and that by the terms of
this Mortgage is required or intended to be encumbered by this
Mortgage, the property shall become subject to the lien and
security interest of this Mortgage immediately upon its acquisition
by Mortgagor and without any further mortgage, conveyance,
assignment or transfer. Nevertheless, upon Mortgagee’s reasonable
request, from time to time, Mortgagor will execute, acknowledge and
deliver any additional instruments and assurances of title and will
do or cause to be done anything further that 1s reasonably
necessary for carrying out the intent of this Mortgage.

59. Non-Recourse. The obligations of Mortgagor hereunder are
"Non-Recoursge" as stch term is defined i1n the Loan Agreement.

(Signature page follows)
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IN WITNESS WHEREOF, Mortgagor has duly executed and sealed
this Mortgage as of the day and year first above written.

MARRIOTT RESIDENCE INN I1I LIMITED
PARTNERSHIP

By: Marriott RIBM Two Corporation, its
sole general partner

Br¥{ce D. Wardinski’
Vice Presgident
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STATE OF NEW YORK )

) g88. :
COUNTY OF NEW YQORK )

I, ELLB)J.QB.ME!JE‘ notary public in and for said County, in said
State, hereby certify that Bruce D. Wardinski, whose name as Vice
President of Marriott RIBM Two Corporation, a Delaware corporation
as the sole general partner of Marriott Residence Inn II Limited
Partnership, a Delaware limited partnership, 1is signed to the
foregoing instrument, and who is known to me, acknowledged before
me on this day, that being informed of the contents of said
instrument, he, as such officer, and with full authority, executed
the same voluntarily for and as the act of said corporation, acting
in its capacity as the sole general partner of said limited
partnership as aforesaid.

Given under my hand this the 53 __day of March, 1996.

20 (Do

Notary Public

My Commission expires:

- 7 (SEAL)

ELLEN WARREN
. Notary Publl of New York

unty

‘JUEHﬂﬂd‘n New uhra1!1gg7

Commission Expires
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EXHIBIT A

LEGAL. DESCRIPTION
All of that certain tract or parcel of land and premises,

situate, lying and being in Shelby County, State of Alabama, more
particularly described as follows:
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Land Title Insurance Company
File No. 95-28042

EXHIBIT A

PARCEL I

Being a part of the Southwest Quarter of the Northeast Quarter of

section 36, Townsnip 18 Soutn, Range 2 West, Sheiby County, Alabama,
and beling more Particularly described as follows:

Commence at the Southeast corner of the Southwest Quarter CC the
Northeast Quarter of Section 36, Townsnip 18 South, Range 2 West,
Shelby County, Alabama and run West along the South line of saicd
Jquarter-quarter section for a distance of 263.21 feet to the Point of
Beginning; thence continue West along the last described course a
distance of 69%6.06 feet; thence 90 degrees 00 minutes right and in a
Northerly direction for a distance of 33.00 feet; thence 4% degrees
00 minutes left and in a Northwesterly direction for 3 distance of
127.00 feet; thence 43 degrees 30 minutes right and in a Northerly
direction for a distance of 75.00 feet to a Point situated on the
Southeasterly right-of-way line of a propoesed road and said Point of
Curve orf a curve to the right said curve to the right having a radius
of 610.14 feet and a central angle of 37 degrees 16 minutes 38
seconds; thence 72 degrees 00 minutes right to the chord of said
curve to the right and run Northeasterly along the Southeasterly
right-of-way line of the proposed road and the arc of said curve to
the right for a distance of 396.96 feet to the end of said curve to
the right and the beginning of a curve to the left, said curve to the
left having a radius of 219.43 feet and a central angle of 25 degrees
30 minutes 50 seconds; thence Northeasterly along the Southeasterly
right-of-way line of proposed road and the arc of said curve tor a
dlstance of 142.24 feet; thence 101 degrees 28 minutes 36 seconds
right from the chord of last stated curve and in a Southerly
dirasction for a distance of 117.17 feet; thence 82 degrees 08 minutes
06 seconds left and in an Easterly direction for distance of 65.46
feet; thence 71 degrees 0S5 minutes 09 seconds left and in a
Northeasterly direction for a distance of 61.78 feet to a Point on
the approximate lakes shore:; thence 99 degrees 36 minutes 57 seconds
right and in a Soutnheasterly direction along the approximate lake
shore for a distance of 57.08 Leet; thence 19 degrees 26 minutes 40
seconds right and in a Southeasterly direction along the approximate
lake shore for a distance of 73.28 Leet; thence O degrees 38 minutes
0 seconds right and 1a a Scutheasterly direction along the
approximate lake shore for a distance of 81.94 feet; thence 25
degrees 42 minutes 0l seconds left and 10 & Southeasterly direction
along the approximate lake shore for a distance of $0.71 feet; thence
<¢ degrees 37 minutes S5S3 seconds right and in a Southeasterly
direction along tne approximate lake shore for a distance of 947,93
Leet; thence 17 degrees 45 minutes °0 seconds right and in a
Southeasterly direction along the approximate lake shore for a
distance of 52.74 feet:; thence 74 degrees 12 minutes 26 seconds right
and i1in a Southwesterly direction for a distance of 83.74 feet to the
Point of Beginning.

continued. ..
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PARCEL II

EXHIBRIT A

LEGAL DESCRIPTION

Also, a slope easement for lagress
described as follows:

£ile No. 95-28042

~ CONTINUED

and egress to the Lakeshore

the Southwess Quarter of the

Northeast Quarter cf Section 36, Township 18 South, Range 2 West,
shelby Counuy, Alabama, and run West

Jquarter~guarter sec

degrees 18 minutes

along the South line of said

tion for a distapce of 263.21 feet; thence 129

¢2 seconds right and in a Northeasterly direction
for a distance of 83.74 feet; thence 74 degrees 12 minutes 26 seconds

Northwesterly direction for a distance of 81.94 feet; thence 0
degrees 38 minutes 40 seconds left and in a Northwesterly direction

for a distance of 73.28 feet:

the slope easement nerein described;

in a Westerly dire

Leet; thence 82 degrees 08 minutes

Northerly direction for a distance of

Leet; thence 107 degrees 34 minutes

douthwesterly direction fo

Beginning.

thence 19 degrees 25 minutes 40 seconds

thence 71 degrees 05 minutes 09
ction for a distance of 65.46
06 seconds right and in a

I &2 distance of 45.00 feet to the Point of

Continued. ..
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| Commor EXHIBIT A (

Land Title I
File No. 95-28042

LEGAL DESCRIPTION - CONTINUED

PARCEL III

Also, a Non-Exclusive Sign Easement, being more particularly
described as follows:

Commence at the Southeast corner Of thne Southwest Quarter of cthe
Nortneast Quarter oL Section 36, Township 18 South, Range 2 West,
‘* Shelby County, Alabama and run West along the South line of said

quarter-quarter section for a distance of 1020.17 feet; thence 62
degrees 50 minutes 45 seéconds left and in a Southwesterly direction

for a distance of 54.50 feet to a polat on the Northeasterly

right-of-way line of U.S. Highway No. 280, said right-of-way line
being in a curve to the right, curving Northerly, said curve to the

right having a radius of 639.58 feet and a central angle of 3

degrees 18 minutes 10 seconds; thence 92 degrees S5 minutes 40
Northwesterly along the Northeasterly right-of-way line of U.S.

distance of 325.08 feet to the point of beginning, said point being
the point of lntersection of the Northeasterly right-of-way line of
U.S. Highway 280 and the northwesterly right-ocf-way line of a

broposed road; thence continue northwesterly along the northeasterly
righit-of-way line of U.S. Highway 280 and the arc of a curve to the

degraes 0% minutes 10 seconds for a distance 0L 15.04 feet; thence 90
degrees 00 minutes right from the tangent of said curve to the right
for a distance of 21.49 feet; thence $5 degrees 17 minutes 24 seconds
right and in a Southeasterly direction for a distance of 16.48 feet
L0 & point on the Ncrthwesterly right-of—way line of a proposed road,
said point being situated on 4 curve to the left, curving Southerly,
Said curve to the left laving a radius of 422.57 feet and a central
angle of 2 degrees 42 minutes 42 seconds; thence run Southwesterly
along the Northwestertiy right-of-way line of the proposed road and
the arc of said curve to the left for a distance of 20.00 feet to the

point of beginning. “Situated ln the Probate Offjice of Shelby County,
Alabama .
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EXHIBIT B

OTHER MORTGAGES

1. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II LIMITED
PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,
AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEOUSLY HEREWITH, IN THE PUBLIC RECORDS OF
SHELBY COUNTY, ALABAMA

Relating to: Birmingham, Alabama

| 2. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II
LIMITED PARTNERSHIP, AS GRANTOR, COMMONWEALTH TITLE INSURANCE
COMPANY OF CALIFORNIA, AS TRUSTEE, AND NOMURA ASSET CAPITAL
CORPORATION, AS BENEFICIARY, DATED AS OF THE DATE HEREOF AND
INTENDED TO BE RECORDED, SIMULTANEQUSLY HEREWITH, IN THE PUBLIC
RECORDS OF LOS ANGELES COUNTY, CALIFORNIA

Relating to: Arcadia, California

3. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN I1
LIMITED PARTNERSHIP, AS GRANTOR, COMMONWEALTH TITLE INSURANCE
COMPANY OF CALIFORNIA, AS TRUSTEE, AND NOMURA ASSET CAPITAL
CORPORATION, AS BENEFICIARY, DATED AS OF THE DATE HERECQF AND
INTENDED TO BE RECORDED, SIMULTANEOUSLY HEREWITH IN THE PUBLIC
RECORDS OF ORANGE COUNTY, CALIFORNIA

Relating to: Irvine, California

4. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN IT
LIMITED PARTNERSHIP, AS GRANTOR, COMMONWEALTH TITLE INSURANCE
COMPANY OF CALIFORNIA, AS TRUSTEE, AND NOMURA ASSET CAPITAL
CORPORATION, AS BENEFICIARY, DATED AS OF THE DATE HEREOF AND
INTENDED TO BE RECORDED, SIMULTANEQUSLY HEREWITH IN THE PUBLIC
RECORDS OF ORANGE COUNTY, CALIFORNIA

Relating to: Placentia, California

5. MORTGAGE AND SECURITY AGREEMENT BETWEEN MARRIOTT
RESIDENCE INN II LIMITED PARTNERSHIP, AS MORTGAGOR, AND THE SANWA
BANK LIMITED, DATED AS OF DECEMBER 28, 1988, AS ASSIGNED, AND
MODIFIED, AS OF THE DATE HEREOF, BY THAT CERTAIN AMENDED AND
RESTATED MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT AND
FIXTURE FILING AND SPREADER BETWEEN MARRIOTT RESIDENCE INN II
LIMITED PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL
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CORPORATION, AS MORTGAGEE AND INTENDED TO BE RECORDED,
SIMULTANEQUSLY HEREWITH IN THE PUBLIC RECORDS OF PALM BEACH
COUNTY, FLORIDA

Relating to: Boca Raton, Florida

6. MORTGAGE AND SECURITY AGREEMENT BETWEEN MARRIOTT
RESIDENCE INN II LIMITED PARTNERSHIP, AS MORTGAGOR, AND THE SANWA
BANK LIMITED, DATED AS OF DECEMBER 28, 1988, AS ASSIGNED, AND
MODIFIED, AS OF THE DATE HEREOF, BY THAT CERTAIN AMENDED AND
RESTATED MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT AND
FIXTURE FILING AND SPREADER BETWEEN MARRIOTT RESIDENCE INN II
LIMITED PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL
CORPORATION, AS MORTGAGEE AND INTENDED TO BE RECORDED,
SIMULTANEOUSLY HEREWITH IN THE PUBLIC RECORDS OF DUVAL, FLORIDA

- Relating to: Jacksonville, Florida

7. MORTGAGE AND SECURITY AGREEMENT BETWEEN MARRIOTT
RESIDENCE INN II LIMITED PARTNERSHIP, AS MORTGAGOR, AND THE SANWA
BANK LIMITED, DATED AS OF DECEMBER 28, 1988, AS ASSIGNED, AND
MODIFIED, AS OF THE DATE HEREOF, BY THAT CERTAIN AMENDED AND
RESTATED MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT AND
FIXTURE FILING AND SPREADER BETWEEN MARRIOTT RESIDENCE INN II
LIMITED PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL
CORPORATICN, AS MORTGAGEE AND INTENDED TO BE RECORDED,
SIMULTANEQUSLY HEREWITH IN THE PUBLIC RECORDS OF ESCAMBIA COUNTY,
FLLORIDA o

Relating to: Pensacola, Florida

8. MORTGAGE AND SECURITY AGREEMENT BETWEEN MARRIOTT
RESIDENCE INN II LIMITED PARTNERSHIP, AS MORTGAGOR, AND THE SANWA
BANK LIMITED, DATED AS OF DECEMBER 28, 1988, AS ASSIGNED, AND
MODIFIED, AS OF THE DATE HEREQF, BY THAT CERTAIN AMENDED AND
RESTATED MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT AND
FIXTURE FILING AND SPREADER BETWEEN MARRIOTT RESIDENCE INN II
LIMITED PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL
CORPORATION, AS MORTGAGEE AND INTENDED TO BE RECORDED,
S TMULTANEOQUSLY HEREWITH IN THE PUBLIC RECORDS OF PINELLAS COUNTY,
FLORIDA

Relating to: St. Petersburg, Florida

9. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II LIMITED
PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,
AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEQUSLY HEREWITH IN THE PUBLIC RECORDS OF LAKE
COUNTY, ILLINOIS

Relating to: Deerfield, Illinois
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10. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II LIMITED
PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,
AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEQOUSLY HEREWITH IN THE PUBLIC RECORDS OF ESSEX
COUNTY, MASSACHUSETTS

Relating to: Danvers, Massachusetts

11. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN Il LIMITED
PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,
AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEOUSLY HEREWITH IN THE PUBLIC RECORDS OF
KALAMAZOO COUNTY, MICHIGAN

" Relating to: Kalamazoo, Michigan

12. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN Il
LIMITED PARTNERSHIP, AS GRANTOR, G. OGLETREE, ESQ., AS TRUSTEE,
AND NOMURA ASSET CAPITAL CORPORATION, AS BENEFICIARY, DATED AS OF
THE DATE HEREQF AND INTENDED TO BE RECORDED, SIMULTANEOUSLY
HEREWITH IN THE PUBLIC RECORDS OF HINDS COUNTY, MISSISSIPPI

Relating to: Jackson, Mississippi

13. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN I1
LIMITED PARTNERSHIP, AS GRANTOR, NEVADA TITLE COMPANY, AS
TRUSTEE, AND NOMURA ASSET CAPITAL CORPORATION, AS BENEFICIARY,
DATED AS OF THE DATE HEREOF AND INTENDED TO BE RECORDED,
SIMULTANEOQUSLY HEREWITH IN THE PUBLIC RECORDS OF CLARK COUNTY,
NEVADA

Relating to: Las Vegas, Nevada

14. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN 1I LIMITED
PARTNERSHIP, AS MCORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,
AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEOUSLY HEREWITH IN THE PUBLIC RECORDS OF SANTA
FE COUNTY, NEW MEXICO

Relating to: Santa Fe, New Mexico

15. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II
LIMITED PARTNERSHIP, AS GRANTOR, L. HUNTER MEECHUM, JR.,ESQ., AS
TRUSTEE, AND NOMURA ASSET CAPITAL CORPORATION, AS BENEFICIARY,
DATED AS OF THE DATE HEREOF AND INTENDED TO BE RECORDED,
SIMULTANEQUSLY HEREWITH IN THE PUBLIC RECORDS OF GUILFORD COUNTY,
NORTH CAROLINA
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Relating to: Greensboro, North Carolina

16. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II
LIMITED PARTNERSHIP, AS GRANTOR, L. HUNTER MEECHUM, JR.,ESQ., AS
TRUSTEE, AND NOMURA ASSET CAPITAL CORPORATIOCN, AS BENEFICIARY,
DATED AS OF THE DATE HEREOF AND INTENDED TO BE RECORDED,
SIMULTANEOUSLY HEREWITH IN THE PUBLIC RECORDS OF MECKLENBURG
COUNTY, NORTH CAROLINA

Relating to: Charlotte, North Carolina

17. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II LIMITED
PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,
AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEOUSLY HEREWITH IN THE PUBLIC RECORDS OF SUMMIT
COUNTY, OHIO

Relating to: Copeley, Ohio

18. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II LIMITED
PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,
AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEOUSLY HEREWITH IN THE PUBLIC RECORDS OF
CHESTER COUNTY, PENNSYLVANIA

Relating to: RBerwyn, Pennsylvania

19. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II LIMITED

'PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,

AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEOUSLY HEREWITH IN THE PUBLIC RECORDS QOF
RICHMOND COUNTY, SOUTH CAROLINA

Relating to: Columbia, South Carolina

20. MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN I1I LIMITED
PARTNERSHIP, AS MORTGAGOR, AND NOMURA ASSET CAPITAL CORPORATION,
AS MORTGAGEE, DATED AS OF THE DATE HEREOF AND INTENDED TO BE
RECORDED, SIMULTANEOQUSLY HEREWITH IN THE PUBLIC RECORDS OF
SPARTANSBURG COUNTY, SOUTH CAROLINA

'Relating to: Spartansburg County, South Caroclina

21. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN IT
LIMITED PARTNERSHIP, AS GRANTOR, JOHN MAXWELL, ESQ., AS TRUSTEE,
AND NOMURA ASSET CAPITAL CORPORATION, AS BENEFICIARY, DATED AS OF
THE DATE HEREOF AND INTENDED TO BE RECORDED, SIMULTANEQUSLY
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HEREWITH IN THE PUBLIC RECORDS OF SHELBY COUNTY, TENNESSEE
Relating to: Memphis, Tennessee

22. DEED OF TRUST, ASSIGNMENT OF LEASES, SECURITY
AGREEMENT AND FIXTURE FILING BETWEEN MARRIOTT RESIDENCE INN II
LIMITED PARTNERSHIP, AS GRANTOR, DAVID PARNELL, AS TRUSTEE, AND
NOMURA ASSET CAPITAL CORPORATION, AS BENEFICIARY, DATED AS OF THE
DATE HEREQF AND INTENDED TO BE RECORDED, SIMULTANEOUSLY HEREWITH
IN THE PUBLIC RECORDS OF LUBBOCK COUNTY, TEXAGS

Relating to: Lubbock, Texas

2021245.01
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SCHEDULE X
INSURANCE

l1.1.1. Risks to Be Insured.

A. Mortgagor/Grantor, at Mortgagor/Grantor’s expense, will
obtain and maintain in full force and effect, or cause to be
obtained and maintained in full force and effect, at all times
until all Debt has been fully paid, with Qualified Insurers (as
that term is defined in Section 1.1.2) or with Qualified Earth-
quake Insurers (as that term is defined in Section 1.1.1(B)), as
applicable, insurance against the following risks:

| (i) Loss and damage by fire and all other casual-
ties on or to the Improvements, the Equipment and the Personal
Property as are included in the form of casualty insurance com-
monly referred to as "extended coverage" (including, without
limitation, windstorm, explosion and such other risks as are
typically insured against by owners of like properties in the
area in which the hotel is located) in no event less than one
hundred percent (100%) of the full replacement cost of the fore-
going (exclusive of excavation and foundations, and without de-
duction for physical depreciation) and in no event less than the
amount required to prevent Mortgagor/Grantor from becoming a co-
insurer within the terms of the applicable policies. Mortgag-
or/Grantor will also carry earthquake insurance covering the
Mortgaged Property, to the extent available at commercially rea-
sonable rates and to the extent such coverage is customarily
obtained for similar properties operated by hotel managers 1in the
vicinity of the Premises in an amount reasonably satisfactory to
Mortgagee/Beneficiary. Certain additional covenants with respect .
to earthquake insurance are set forth in sub-clause (B) of this *

Section 1.1.1.

~ (ii) Comprehensive public liability insurance on
an "occurrence basis" against claims for personal injury, includ-
ing without limitation, bodily injury, death or property damage
occurring on, in or about the Mortgaged Property with a combined
single limit of not less than $1,000,000 with respect to personal
injury or death to one or more persons and with "umbrella®™ lia-
bility coverage of not less than $19,000,000, or such greater
amounts as may from time to time be required by Institutional
lLenders (as defined in Paragraph 3 of the Mortgage) for similar
loans;

(iii) Business interruption insurance for an-
mount not less than one year’s income from the Mortgaged Property

3044999.11
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(on an actual loss sustained" basis) covering the same risks as
are covered by the policies described in Section 1.1.1(1);

| (iv) If the land is located in an area designated
by the U.S. Department of Housing and Urban Development as a
flood hazard area, or in an area designated as "flood prone"
pursuant to the National Flood Insurance Act of 1968 and the
Flood Disaster Protection Act of 1973 (42 U.S.C. §§4001-4128) and
any amendments or supplements thereto or substitutions therefor,
insurance for the peril of flood as is available through the Na-
tional Flood Insurance Program to the extent required by Mortgag-

ee;

(v) Broad form boiler and machinery insurance on
a comprehensive form in an amount adequate to provide protection
against the maximum amount of damage possible to building, im-
provements and contents resulting from explosion or other covered
occurrences relating to boilers, pressure vessels, machinery and
equipment on or about the Premises;

(vi) During the performance of any material con-
struction or renovations on or about the Premises, broad form
Builder’s Risk Insurance on an all-risk, completed value basis;

(vii) Workers’ compensation and employer’s lia-
bility insurance in such forms and in such amounts as may be
required by the laws of the state in which the hotel is located
or a self-insurance program complying with the laws of the State;

(viii) Director’s and officer’s and profession-
al liability insurance ("D&0O") with respect to Mortgagor/Grantor;
and

(ix) Such other insurance as is generally avail-
able on commercially reasonable terms and is generally required
by institutional lenders on loans secured by properties similar
to the Prenises.

B. On or prior to April 15, 1996, Mortgagor/Grantor, at
Mortgagor/Grantor’s expense, will obtain and maintain in full
force and effect, or cause to be obtained and maintained in full
force and effect, at all times until all Debt has been fully
paid, with Qualified Earthquake Insurers (as defined in this sub-
clause B) earthgquake insurance with respect to three (3) Proper-
ties which have been encumbered as security for the Debt known as
Arcadia, California, Irvine, California and Placentia, California
on the terms hereinafter set forth. Such earthquake insurance
shall be part of blanket earthquake insurance policy(ies) 1in an

* agreed coverage limit of not less than $12,500,000.00, which
shall be issued with respect to such three (3) Properties and up
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to eight (8) additional properties operated by affiliate(s) of
the Manager as Courtyard by Marriott hotels, in existing loca-
tions known as Bakersfield, cCalifornia, Cupertino, California,
Foster City, California, Fresno, California, Hacienda Heights,
california, Marin/Larkspur Landing, California, Palm Springs,
california and Torrance, California. Such earthquake insurance
shall contain deductibles of no more than 5% of the replacement
cost of the affected property. Such insurance shall be issued by
"oualified Earthquake Insurers", which, for purposes of this sub-
clause, shall mean (xx) as primary insurer, for not less than
$2,500,000 of such coverage, The Allendale Insurance Company, or
a comparable insurance company, and (yy) as insurers for addi-
tional coverage, for the difference between such amount of prima-
ry coverage and the balance of coverage required to meet the
minimum coverage amounts required by this sub-clause (B), one or
more additional insurers having an Alfred M. Best Company, Inc.
rating of "A-/6" or better or otherwise generally meeting the
characteristics of a Qualified Insurer. Mortgagor/Grantor will
cause such insurance to be available for repair of any insured
property which is damaged by an earthquake or any other covered
casualty under such insurance. If, at any time prior to the time
that all Debt has been fully paid, the full amounts of insurance
described herein are not available for the covered Properties,
Mortgagor/Grantor will cause insurance with respect to such Prop-
erties to be issued promptly and in any event no later than the
beginning of the next insurance period after the event which
causes the original earthquake insurance to no longer be avail-
able to the full amount of such’limits. Mortgagor/Grantor shall
not cause additional properties to be insured under such blanket
coverage or change such coverage in any material respect without
obtaining confirmation in writing from the applicable Rating
Agencies that any such addition of property(ies) or change in
coverage will not result in a downgrade of the securities issued |
in connection with the Loan; or, if Mortgagor/Grantor is not able *
to obtain such confirmation, Mortgagor/Grantor shall either re-
frain from adding additional property(ies) to the coverage or
making such change in the coverage or shall take any other steps,
including obtaining separate earthquake insurance with respect to
the three (3) properties owned by Mortgagor/Grantor, and initial-
ly covered by the blanket policy referred to above, such that a
Rating Agency confirmation can be obtained. ~

1.1.2. Qualified Insurers.

An insurer satisfying the applicable requirements of this
Section 1.1.2 shall be deemed to be a "Qualified Insurance Compa-

nY“ » '
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All primary insurers, other than Qualified Earthquake Insur-
ers, who must be authorized to issue insurance in the states for
which their specific coverage is provided, must be authorized to
issue insurance in the states in which the Premises is located.
The insurance described in clause (i) of Section 1.1.1 and the
insurance coverage described in clause (ii), (iii), (v), (vi),
and (ix) of Section 1.1.1, will be maintained with one or more
primary insurers having a claims-paying ability (published or
unpublished) rated by Standard & Poor’s Ratings Services, a divi-
sion of the McGraw-Hill Companies, of not less than "AA." If
permitted by the laws of the state in which the Hotel 1is located,
the insurance required by clause (vii) of Section 1.1.1 may be
provided by a state approved and regulated employer’s sel f-insur-
ance fund. All primary insurance coverage required by other
clauses of Section 1.1.1 (other than D&0O, flood insurance and
workers’ compensation insurance) shall be provided by one or more
insurers having an Alfred M. Best Company, Inc. rating of "A-/10"
or better. Notwithstanding the foregoing provisions of this
Section 1.1.2, Mortgagee/Beneficiary shall accept insurance cov-
erage from Mortgagor/Grantor’s existing primary insurer, so long
as such existing primary insurer maintains a claims-paying abili-
ty (published or unpublished) rated by Standard & Poors of not
less than "Aq"; provided, that if such existing insurer is ever
downgraded below such claims-paying ability, or if such existing
insurer is ever changed, Mortgagee/Beneficiary shall immediately
require Mortgagor/Grantor to provide all insurance required by
this Schedule (other than D&0, flood insurance and workers com-=
pensation insurance) to be issued by a qualified insurer having a
claims~-paying ability of not less than "AA" (or such other
claims-paying ability as shall be reasonably acceptable to Mort-
gagee and acceptable to the respective Rating Agencies in the
sole discretion of each of such respective Rating Agencies) and
otherwise complying with the provisions of this Section 1.1.2.

1.1.3. Policy Provisions.

All insurance policies required by Section 1.1.1 shall be on
forms and with endorsements reasonably satisfactory to the Mort-
gagee/Beneficiary. &All policies of casualty and other property-
related insurance required by this Schedule shall contain suit-
able loss~payable and standard noncontribution Mortgag-
ee/Beneficiary clauses acceptable to and in favor of the Mortgag-
ee/Beneficiary, its successors and assigns. The Mortgagee/Benef-
iciary in the circumstances described in Section 13, may apply
the same to the repayment of the Debt in accordance with the Note
or other Transaction Documents; in all other cases, proceeds of
such insurance shall be applied to Restoration or as otherwise
contemplated by Section 13.

All policies of insurance maintained by the
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Mortgagor/Grantor pursuant to this Section 1.1.1 shall:

(i) Name the Mortgagee/Beneficiary (and the
Trustees, as applicable) as additional insureds or loss payees,
as applicable, as their respective interests may appear;

o (ii) provide that the Mortgagee/Beneficiary shall
be advised in writing of any casualty insurance claims in an
amount equal to the lesser of (xx) $250,000.00 or (yy) 5% of the
' Release Price attributable to the Premises in the Loan Agreenment,
before payment thereon is made and, except in the case of work-
er’s compensation, D& and public liability insurance, that all
proceeds for losses of less than the lesser of (xx) $250,000.00
and (vy) 5% of the Release Price attributed to the Premises 1in
the Loan Agreement, shall be adjusted by the Mortgagor/Grantor,
in accordance with Section 13 and all proceeds for losses equal
to or exceeding the lesser of (xx) $250,000.00 or (yy) the lesser
of 5% of the Release Price attributable to the Premises in the
Loan Agreenment, shall be paid to the Mortgagee/Beneficiary or the
Mortgagor/Grantor in accordance with Section 13 and adjusted by
the Mortgagor/Grantor with approval of the Mortgagee/Beneficiary,
pursuant to a mortgagee endorsement acceptable to the Mortgag-

ee/Beneficiary:

(iii) provide that the casualty and other proper-
ty-related insurance shall not be impaired or invalidated by
virtue of (A) any act, failure to act, or neglect of Mortgag-
or/Grantor, (B) the occupation Or use of the insured properties
for purposes more hazardous than pernitted by the terms of the
policy, (C) any foreclosure or other proceeding or notice of sale
relating to the insured properties, or any change in the posses-
sion of the insured properties without a change in the identity
of the holder of actual title to the Premises (provided that with
respect to items (C) and any notice requirements of the applica-
ble policies are satisfied):

~ (iv) provide that no material changes or mid-term
cancellation shall be effective until at least thirty (30) days
after receipt of written notice thereof by the Mortgagor/Grantor
and the Mortgagee/Beneficiary (and no termination for non-payment
of premium shall be effective until at least ten (10) days after
receipt of written notice thereof by the Mortgagor/Grantor and
the Mortgagee/Beneficiary), with the Mortgagee/Beneficiary having
the opportunity, but being under no obligation, to pay all moneys
or to do any act necessary to prevent such alteration, cancella-
tion, termination or expiration or to cause such renewal, the
cost thereof together with interest thereon at the Default Rate
provided for in the Loan Agreement, to be added to the Debt of
the Mortgagor/Grantor under the Mortgage Note and to be secured

by the Mortgage:;
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(v) include effective waivers by the insurer of
all claims for insurance premiums against all loss payees and
additional insureds (other than the Mortgagor/Grantor) and, where
applicable, all rights of subrogation against any loss payee,
additional insured or named insured:

(vi) permit the Mortgagee/Beneficiary to pay the

'premiums and continue any insurance upon failure of the Mortgag-

or/Grantor to pay premiums when due, upon the insolvency of the
Mortgagor/Grantor, or through foreclosure or other transfer of
title to the Property (it being understood that the Mortga-
gor/Grantor’s rights to coverage under such policies may not be.
assignable without the consent of the provider); and

(vii) be reasonably satisfactory to the Mortgag-
ee/Beneficiary in all other respects.

The insurance required to be maintained by clauses (i),
(ii), (iii), (iv), (v) and (viii) of Section 1.1l.1 may be provid-
ed by a blanket policy so long as the blanket policy complies
with the terms of this Section 1.1 and the Servicer is provided
with reasonably satisfactory evidence that the policy limits
required hereunder are satisfied by such policy and that (except
in the case of claims relating to earthquake, D&0O, product lia-
bility, completed operations coverage, advertising injury and
personal injury, such as libel or slander, but not bodily injury
to persons) such coverage and limits will be no less than those
which would be provided under separate policies even if there is
a total loss of all properties covered by the blanket policy.

Mortgagor/Grantor shall not take out separate insurance
concurrent in form or contributing in the event of loss with the
insurance required under this Schedule unless: (1) the policies
are submitted to Mortgagee/Beneficiary for approval, which ap-
proval shall not be unreasonably withheld or delayed; (1i1) the
insurers thereunder and the terms thereof are approved by Mort-
gagee/Beneficiary; and (1ii) Mortgagee/Beneficiary is included
therein as an additional named insured or loss payee to the same
extent as provided din this Schedule with respect to insurance
required to be maintained hereunder. Mortgagor/Grantor shall
notify Mortgagee/Beneficiary at least fifteen (15) days before
any such separate insurance is taken out and shall furnish Mort-
gagee/Beneficiary with a certificate or certificates of insurance
executed by the insurer or its authorized agent with respect

thereto.
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1.1.4. Delivery of Insurance Documentation.

Prior to the execution of this Mortgage/Deed of Trust, and
thereafter not less than fifteen (15) days prior to the expira-
tion date of any policy required pursuant to this Section 1.1,
‘the Mortgagor/Grantor will deliver to the Mortgagee/Beneficilary
original certificates of the insurers for all policies of insur-
ance required by this Mortgage/Deed of Trust, which shall bear
notations upon written request evidencing the payment of premiums
then due and payable and the date through which said coverage is
made effective by the evidenced payment. Mortgagor/Grantor
shall, upon request from Mortgagee/Beneficiary and upon reason-
able prior notice to Mortgagor/Grantor, have copies of the poli-
cies required under this Mortgage available for review by repre-
sentatives of Mortgagee/Beneficiary or the Rating Agencies during
regular business hours at Mortgagor/Grantor’s office at 10400
Fernwood Drive, Bethesda, Maryland so long as the insured has
received copies of such policies from the insurers.
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RECORDING TAX ORDER

STATE OF ALABAMA § A proceeding authorized
MONTGOMERY COUNTY § Code of Alabama 13875

BEFORE THE ALABAMA DEPARTMENT OF REVENUE

Comes Petitioner, Nomura Asset Capital Corporation, a Delaware
corporation, and asks the Department of Revenue to fix and
determine the amount of recording tax due, pursuant to §40-22-2(8),

Code of Alabama 1975, upon recordation of the Mortgage, Assignment

of Leases, Security Agreement and Fixture Filing, (the "Mortgage"),
from Marriott Residence Inn II Limited Partnership, to Petitioner.
The Mortgage grants prapéfty located both within and without the
State of Alabama in order to secure indebtedness of Mortgagor to
Petitioner in the aggregate principal amount of $140,000,000.00.

Upon considération of the Petition and evidence offered in
support thereof, the Alabama Department of Revenue finds as
follows:

1. That the maximum indebtedness owed pursuant to the Notes,
and secured by the Mortgage, is $140,000,000.00.

2. That the Retitioner desires to pay recording tax on the
maximum indebtedness, allocable to the secured assets which are
located in the State of Alabama.

3. That the total wvalue of all property covered by the
Mortgage, both within and without the 3State of Alabama, 18
$206,000,000.00.

4. That the total value of all property located within the

State of Alabama, and covered by the Mortgage, ig $9,600,000.00, or
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4.66% of the total wvalue of all property covered by the Mortgage
ahd similar Mortgage instruments both within and without the State
of Alabama.

5. That the amount of indebtedness which_ 1is allocable to
Alabama, upon which recording tax is due, 1s $6,524,300.00.

6. That the amount of recording tax to be paid, at the rate
of $.15 for each $100 of indebtedness, or fraction thereof, which
18 aﬁtributable to the property located within the State of
Alabama, 1s $9,786.45.

7. That the Mortgage shall be recorded in Shelby County.

IT IS ORDERED, THERéFORE, that the Probate Judge 1in Shelby
County shall collect recording tax in the amount of $9,786.45,
together with any applicable recording fees, upon the recording of

the Mortgage.
'J/L/

DONE this 2'5 day of March, 1996.

ALABAMA DEPARTMENT OF REVENUE

A
By:
/' Asém.%iener of Revenue
0774 %/% M

Secretary | Legal Di¥ision

ATTEST:
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