STATE OF ALABAMA
COUNTY OF SHELBY

MORTGAGE

THIS MORTGAGE, made this /5 day of ‘CQ!e- , 1993,

between Bailey and Owens Investments, Inc., an Alabama corporation
(hereinafter called the "Borrower"), Mortgagor, whose address 1is
uaBorzgn Bhewm D, L , Alabama, 35244~ and B. J.
Harris and Denney E. Barrow as Trustees of Harbar Homes
Incorporated Profit Sharing Plan and Trust for the Benefit of B. J.
Harris and Denney E. Barrow (hereinafter called the "Lender"),

Mortgagee, whose address is 5502 Caldwell Mill Road, Birmingham,
Alabama, 35242.

WITNEGSSET H:

WHEREAS, lLender has made a loan to Borrower in the principal
sum of Eighty~Eight Thousand Eight Hundred Sixty-Two and 407100
($88,862.40), evidenced by a certain Promissory Note of even date
herewith, payable to Lender with interest thereon (said Note, as
the same may hereafter be renewed, extended or modified, being
herein called the "Note"), in connection with the purchase of the
Mortgaged Property (as defined below) by the Borrower.

NOW, THEREFORE, the undersigned, in consideration of the
indebtedness above mentioned, and to secure the prompt payment of
same, with the interest thereon, and any extensions or renewals of
same, and further to secure the performance of the covenants,
conditions, and agreements as hereinafter set forth, has bargained
and sold and does hereby grant, bargain, sell, alien, and convey
unto the Lender, its successors and assigns, the followiling
described land, real estate, buildings, improvements, and fixtures
(which together with any additional such property hereafter
acquired by the Borrower and subject to the lien of this mortgage,
or intended to be s0, as the same may be from time to time

constituted is hereinafter sometimes referred to as the "Mortgaged
Property") to-wit:

(a) All the parcel of land particularly described 1in

Exhibit A attached hereto and made a part hereof.

(b) Aall buildings, structures, and improvements of every
nature whatsoever now or hereafter situated on the property
described in Exhibit A, and all fixtures of every nature whatsoever
now or hereafter owned by the Borrower and located in, on, or used
or intended to be used in connection with or with the operation of
said property, buildings, structures, or other improvements,
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including all extensions, additions, improvements, betterments,
renevals and replacements to any of the foregoing.

(c) Proceeds and products of all of the foregoing real
property.

All of the foregoing shall be deemed real property and conveyed by
this mortgage.

TOGETHER with all easements, rights of way, streets, ways,
alleys, passages, sewer rights, waters, water courses, water rights
and powers, and all estates, rights, titles, interests, privileges,
liberties, tenements, hereditaments, and appurtenances whatsoever,
in any way belonging, relating or appertaining to any of the
property hereinabove described, or which hereafter shall in any way
belong, relate or be appurtenant thereto, whether now owned or
hereafter acguired by the Borrower, and the reversion and
reversions, remainder and remainders, rents, issues, and profits
thereof, and all the estate, right, title, interest, property,
possession, c¢laim, and demand whatsoever at law, as well as in
equity, of the Borrower, in and to the same, including but not
limited to:

(a) All rents, profits, issues, and revenues of the
Mortgaged Property from time to time accruing, whether under leases
or tenancies now existing or hereafter created, reserving to
Borrower, however, so long as Borrower is not in default hereunder,

the right to receive and retain the rents, 1issues, and profits
thereof; and

(b) All judgments, awards of damages, and settlements
hereafter made resulting from condemnation proceedings or the
taking of the Mortgaged Property or any part thereof under the
power of eminent domain, or for . any damage (whether caused by such
taking or otherwise) to the Mortgaged Property or any part thereof,
or to any rights appurtenant thereto, including any award for
change of grade or streets. Lender hereby is authorized on behalf
and 1in the name of Borrower to execute and deliver wvalid
acguittances for, and appeal from, any such judgments or awards.
Lender may apply to all such sums or any part thereof so received,
after the payment of all its expenses, including costs and
attorney’s fees, on the indebtedness secured hereby in such manner
as it elects, or at its option, the entire amount or any part
thereof so received may be released.

TO HAVE AND TO HOLD the Mortgaged Property and all parts
thereof unto the Lender, 1its successors and assigns forever,
subject however to the terms and conditions herein.

PROVIDED, HOWEVER, that these presents are upon the condition
that, i1f the Borrower shall pay or cause to be paid to the Lender
the principal and interest and other indebtedness payable 1in
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respect to the Note and this mortgage, at the times and in the
manner stipulated therein and herein, all without any deduction or
credit for taxes or other similar charges paid by the Borrower, and
shall keep, perform, and observe all and singular the covenants and
promises in the Note and in this mortgage expressed to be kept,
performed, and observed by and on the part of the Borrower, all
without fraud or delay, then this mortgage, and all the properties,
interest, and rights hereby granted, bargained, and sold shall
cease, determine, and be void, but shall otherwise remain in full

force and effect.

THE PROCEEDS OF THE NOTE HAVE BEEN APPLIED TO THE PURCHASE
PRICE OF THE MORTGAGED PROPERTY WHICH HAS BEEN CONVEYED TO THE
BORROWER SIMULTANEOUSLY HEREWITH.

AND the Borrower covenants and agrees with the Lender as
follows:

ARTICLE 1

1.01. Performance of Note and Mortgage. The Borrower will
perfornm, observe and comply with all provisions hereof and of the
Note secured hereby and duly and punctually will pay to the Lender
the sum of money expressed in the Note with interest thereon and
all other sums required to be paid by the Borrower pursuant to the
provisions of this mortgage, all without any deductions or credit
for taxes or other similar charges paid by the Borrower.

1.02. Warranty of Title. The Borrower is lawfully seized of
an indefeasible estate in fee simple in the land and real property
hereby mortgaged and has good right, full power and lawful autho-
rity to sell, convey and mortgage the same in the manner and form
aforesaid; that, except as otherwise set forth on Exhibit A hereto,
the same 1s free and clear of all liens, charges, and encumbrances
whatsoever, including, as to the fixtures, conditional sales
contracts, chattel mortgages, security agreements, financing state-
ments, and anything of a similar nature, and that Borrower shall
and will warrant and forever defend the title thereto unto the
Lender, its successors and a551gns, against the lawful claims of
all persons whomsoever.

1.03. Other Taxes, Utilities and Liens.

(a) The Borrower will pay promptly, when and as due, and
will exhibit promptly to the Lender upon Lender’s reasonable
request receipts for the payment of, all taxes, assessments, water
rates, dues, charges, fines and 1impositions of every nature
whatsoever imposed, levied or assessed or to be imposed, levied or
assessed upon or against the Mortgaged Property or any part
thereof, or upon the interest of the Lender in the Mortgaged
Property, this mortgage or the Note, as well as all income taxes,

141200.1 | 3

RIS I SRR,

gy ﬂ* St '“*ﬁ i‘:’i{whf ':f

.1- 'i.cﬁ-‘é"' : o ..ﬂ:’ﬁl.:}r'-a W#ﬁ‘?ﬁ-&ﬁ'

i T Sl e

B — calmgg et e+ = =e - . Bt e eeme e - T T S
1 AR 'S e "*E?’ FEAF i "’T. N e BT T MRFRETERE LT LT T T T e T e TR e T T T
LI - 5 R Jg. fw:f'f 0 .,“ ﬁ 1.,1 i Tal ey ' o .Ej. AL P PERETLI AT L S L F R
T - : b e UL N SR A L
TR i, } 1-' A Ry AR e LT e e e st 1) .
r - 1 - . . T ' IR I L Ny, "M Ty, L




——r—— T |
- T ; g o
. . . - . . W
. e . EET A
TN Hﬁ-\.'_i:-'ll-:f.-.,._-....,w.-_.ig:ﬂqu-ﬁhmmmm'miﬂm‘iﬁn&#’m&+

assessments and other governmental charges lawfully levied and
imposed by the United States of America or any state, county,
municipality, borough or other taxing authority upon the Borrower
or in respect of the Mortgaged Property or any part thereof, or any

charge which, if unpaid, would become a lien or charge upon the
Mortgaged Property.

(b) The Borrower shall pay promptly all charges for
labor and materials and will not suffer any mechanic’s, laborer’s,
statutory, or other lien to be filed against any of the Mortgaged

Property, unless arrangements satisfactory to Lender are made with
respect thereto.

1.04. Insurance. The Borrower will procure for, deliver to,
and maintain for the benefit of, the Lender during the life of this
mortgage, insurance policies, in such amounts as the Lender shall
reasonably require, insuring the Mortgaged Property against losses
typically insured under policies of fire and extended coverage
insurance, and against such other insurable hazards, casualties and
contingencies as the Lender may reasonably require. The form of
such policies and the companies issuing them shall be reasonably
acceptable to the Lender. All policies shall contain a New York
standard, non-contributory mortgagee endorsement making losses
payable jointly to the Lender and to Borrower. At least fifteen
(15) days prior to the expiration date of all such policies,
renewals thereof reasonably satisfactory to the Lender shall be
delivered to the Lender. The Borrower shall deliver to the Lender
receipts evidencing the payment of all such insurance policies and
renewals. In the event of the foreclosure of this mortgage or any
other transfer of title to the Mortgaged Property in extinguishment
of the indebtedness secured hereby, all right, title and interest
of the Borrower in and to all insurance peclicies then in force
shall pass to the purchaser or grantee.

' The Lender is hereby authorized and empowered, at its option,
to adjust or compromise any loss under any insurance policies on
the Mortgaged Property, and to c¢ollect and receive the proceeds
from any such policy or policies. Each insurance company is hereby
authorized and directed to make payment for all such losses, to the
Borrower and Lender jointly. After deducting from said insurance
proceeds any expenses incurred by it in the collection or handling
of said fund, the Lender may apply the net proceeds, at its option,
either toward restoring the improvements, or as a credit on any
portion of the mortgage indebtedness selected by it, whether then
matured or to mature in the future, or at the option of the Lender,
such sums either wholly or in part may be paid over to the Borrower
to be used to repair such buildings or to build new buildings in
its place or for ‘any other purpose or object satisfactory to the
Lender without affecting the lien of the mortgage for the full
amount secured hereby before such payment took place. Lender shall
not be held responsible for any failure to collect any insurance
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proceeds due under the terms of any policy regardless of the cause
of such failure.

1.05. cCondemnation. If all or any material part of the Mort-
gaged Property shall be damaged or taken through condemnation
(which term when used in this mortgage shall include any damage or
taking by any governmental authority, and any transfer by private
sale in lieu thereof), either tenmporarily or permanently, the
entire indebtedness secured hereby shall at the option of the
Lender become immediately due and payable. The Lender shall be
entitled to all compensation, awards, and other payments or relief
therefor and is hereby authorized, at its option, to commence,
appear in and prosecute, in its own or the Borrower’s name, any
action or proceedings relating to any condemnation, and to settle
or compromise any c¢laim in connection therewith. All such
compensation, awards, damages, claims, rights of action and
proceeds and the right thereto are hereby assigned by the Borrower
to the Lender, who, after deducting therefrom all its expenses,
including attorney’s fees, may release any moneys so received by it
without affecting the lien of this mortgage or may apply the sanme
in such manner as the Lender shall determine to the reduction of
the sums secured hereby, whether then matured or to mature 1in the
future, and any balance of such moneys then remaining shall be paid
to the Borrower. The Borrower agrees to execute such further
assignments of any compensations, awards, damages, claims, rights
of action and proceeds as the Lender may require.

1.06. Care of the Property.

(a) The Borrower will preserve and maintain the
Mortgaged Property in good condition and repair, and will not
commit or suffer any waste and will not do or suffer to be done
anything which will increase the risk of fire or other hazard to
the Mortgaged Property or any part thereof.

(b) Except as otherwise provided herein, no buildings,
fixtures or other part of the Mortgaged Property shall be removed,
demolished or substantially altered without the prior written
consent of the Lender. The Borrower may sell or otherwise dispose
of, free from the lien of this mortgage, fixtures or appurtenances,
subject to the lien hereof, which may become worn out, undesirable,
obsolete, disused or unnecessary for use in the operation of the
Mortgaged Property, provided the same are not substantial in dollar
value, upon replacing the same by, or substituting for the same,
other fixtures or appurtenances not necessarily of the same
character, but of at least equal value to the Borrower and costing
not less than the amount realized from the property sold or
otherwise disposed of, which shall forthwith become, without
further action, subject to the lien of this mortgage.
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(c) If the Mortgaged Property or any part thereof 1is
damaged by fire or any other cause, the Borrower will give
immediate written notice of the same to the Lender.

(d) The Lender 1is hereby authorized to enter upon and
inspect the Mortgaged Property at any time during normal business
hours.

(e) The Borrower will comply promptly with all laws,
ordinances, rules and regulations of any governmental authority
affecting the Mortgaged Property or any part thereof, and all laws,
ordinances, rules and regulations relating to zoning, building
codes, set back requirements and environmental matters, and with
all present and future restrictive covenants affecting the
Mortgaged Property.

(f) If all or any part of the Mortgaged Property shall
be damaged by fire or other casualty, the Borrower will restore
promptly the Mortgaged Property to the equivalent of its original
condition, regardless of whether or not there shall be any
insurance proceeds therefor. If a part of the Mortgaged Property
shall be physically damaged through condemnation, the Borrower will
restore promptly, repair or alter the remaining property in a
manner satisfactory to the Lender.

1.07. Leases Affecting Mortgaged Property. The Borrower will
comply with and observe its obligations as landlord under all
leases affecting the Mortgaged Property or any part thereof. If
requested by Lender, Borrower will furnish Lender with executed
copies of all leases now or hereafter created with respect to all
or any part of the Mortgaged Property.

1.08. Appraisals. At the Lender’s request, Borrower will
permit the Lender, or its agents, employees or independent
contractors, to enter upon and appraise the Mortgaged Property at
any time and from time to time, and Borrower will cooperate with
and provide any information requested 1in connection with such
appraisals. |

1.09. ExXpenses. The Borrower will pay or reimburse the
Lender for all reasonable attorney’s fees, costs, and expenses
incurred by the Lender in any proceeding involving the estate of a
decedent or an insolvent, or in any action, proceeding, or dispute
of any kind in which the Lender is made a party, or appears as
party plaintiff or defendant, affecting the Note, this mortgage,
Borrower, or the Mortgaged Property, including but not limited to
the foreclosure of this mortgage, any condemnation action involving
the Mortgaged Property, or any action to protect the security
hereof; and any such amounts pailid by the Lender shall bear interest
at a rate equal to two percent (2%) 1n excess of the interest rate
then borne by the Note, shall be payable upon demand, and shall be
secured by the lien of this mortgage.
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1.10. Performance by Lender of Defaults by Borrower. If the
Borrower shall default in the payment of any tax, lien, assessment,
or charge levied or assessed against the premises; in the payment
of insurance premium; in the procurement of insurance coverage and
the delivery of the insurance policies required hereunder; or in
the performance or observance of any covenant, condition, or term
of this mortgage, then the Lender, at its option, may perform or
observe the same, and all payments made for costs or incurred by
the Lender in connection therewith, shall be secured hereby and
shall be, without demand, immediately repaid by the Borrower to the
Lender with interest thereon at a rate equal to two percent (2%) in
excess of the rate then borne by the Note. The Lender shall be the
sole judge of the legality, validity and priority of any such tax,
lien, assessment, charge, claim and premium; of the necessity for
any such actions and of the amount necessary to be paid in
satisfaction thereof. The Lender is hereby empowered to enter and
to authorize others to enter upon the premises or any part thereof
for the purpose of performing or observing any such defaulted
covenant, condition or term, without thereby becoming liable to the
Borrower or any person in possession holding under the Borrowver.

1.11. Books and Records. The Borrower shall keep and
maintain at all times full, true and accurate books of accounts and
records, adequate to reflect correctly the results of the operation
of the Mortgaged Property. The Borrower will allow the Lender or
its officers and agents to inspect the Borrower’s books and records
relating to the Mortgaged Property and the leases pertaining
thereto at all reasonable times in the Borrower’s offices.

1.12. EBEstoppel Affidavits. In the event the Lender desires
to assign the Note and this mortgage, the Borrower within ten (10)
days after written request from the Lender shall furnish a written
statement, duly acknowledged, setting forth the unpaid principal
of, and interest on, the Note and whether or not any offsets or
defenses exist against such principal and interest. The Lender
shall give the Borrower prior written notice of its intention to
assign the Note and this mortgage.

ARTICLE I1I

2.01. Event of Default. The term Event of Default, wherever
used in the mortgage, shall mean any one or more of the following
events:

, (a) Failure by the Borrower to pay as and when due and
payable under the Note, this mortgage or any other agreement
executed in connection herewith any principal, interest or other
sums due; or |

(b) Failure by the Borrower duly to observe any other
covenant, condition, or agreement of the Note, this mortgage, any
other agreement executed 1in connection herewith, or any other
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document or instrument evidencing, securing or guaranteeing the
indebtedness secured hereby, which failure continues for thirty
(30) days or more after written notice to Borrower in the manner
set forth herein, or the occurrence of an Event of Default under
any such document or instrument; or

(¢) The sale or other transfer of all or any portion of
the Mortgaged Property, or any interest therein without the prior
written consent of the Lender; or

(d) The creation or suffering to exist by the Borrower
of any lien or encumbrance on the Mortgaged Property, other than
the lien of this mortgage, the lien for ad valorem taxes not then
delinquent, and matters set forth on Exhibit A, if any, unless the
written consent of the Lender is first obtained, which consent may
be granted or refused by the Lender in its sole discretion.

Notwithstanding anything herein, any requirement of notice .
specified above shall be deemed deleted if Lender is prevented from
giving notice by bankruptcy or other applicable law, and the cure
period shall be measured from the date of the event or failure
rather than from the date of notice. Nothing herein shall require
notice except where expressly set forth. |

2.02. Acceleration of Maturity. If an Event of Default shall
have occurred, then the entire principal amount of the indebtedness
secured hereby with interest accrued thereon shall, at the option
of the Lender, become due and payable without notice or demand,
time being of the essence; and any omission on the part of the
Lender to exercise such option when entitled to do so shall not be
considered as a waiver of such right.

2.03. Right of Lender to Enter and Take Possession.

(a) If an Event of Default shall have occurred, the
Borrower, upon demand of the Lender, shall forthwith surrender to
the Lender the actual possession, and 1if and to the extent
permitted by law, the Lender may enter and take possession, of all
the Mortgaged Property, and may exclude the Borrower and its agents
and employees wholly therefrom.

(b) Upon every such entering upon or taking of
possession, the Lender may hold, store, use, operate, manage, and
control the Mortgaged Property and conduct the business thereof,
and, from time to time (i) make all necessary and proper
maintenance, repairs, renewals, replacements, additions,
betterments, and improvements thereto and thereon and purchase or
otherwise acquire additional fixtures, personalty, and other
property; (ii) insure or keep the Mortgaged Property insured; (iii)
manage and operate the Mortgaged Property and exercise all the
rights and powers of the Borrower in Borrower’s name or otherwise,
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with respect to the same; (iv) enter into any and all agreements
with respect to the exercise by others of any of the powers herein
granted the Lender, all as the Lender from time to time may
determine to be to its best advantage; and the Lender may collect
and receive all the income, revenues, rents, issues and profits of
the same including those past due as well as those accruing
thereafter, and, after deducting (A) all expenses of taking,
holding, managing, and operating the Mortgaged Property (including
compensation for the services of all persons employed for such
purposes); (B) the cost of all such maintenance, repairs, renewals,
replacements, additions, betterments, improvements, purchases, and
acquisitions; (C) the cost of such insurance; (D) such taxes,
assessments, and other charges prior to the lien of this mortgage
as the Lender may determine to pay; (E) other proper charges upon
the Mortgaged Property or any part thereof; and (F) the reasonable
compensation, expenses, and disbursements of the attorneys and
agents of the Lender; shall apply the remainder of the moneys so
received by the Lender to the payment of accrued interest, and to
the payment of overdue installments of principal, all in such order
and priority as the Lender may deternmine.

(c) Whenever all such Events of Default have been cured
and satisfied, the Lender may, at its option, surrender possession
of the Mortgaged Property to the Borrower, 1its successors oOr
assigns. The same right of taking possession, however, shall exist
if any subsequent Event of Default shall occur and be continuing.

2.04. Receiver.

(a) If an Event of Default shall have occurred, the
Lender, upon application to a court of competent jurisdiction,
shall be entitled, without notice and without regard to the
adequacy of any security for the indebtedness hereby secured or the
solvency of any party bound for its payment, to the appointment of
a receiver to take possession of and to operate the Mortgaged

Property and to collect the rents, profits, 1ssues, and revenues
thereof.

(b) The Borrower will pay to the Lender upon demand all
expenses, including receiver’s fees, attorney’s fees and costs, and

agent’s compensation, incurred pursuant to the provisions contained

in this Section 2.04; and all such expenses shall be secured by
this mortgage.

2.05. Lender’s Power of Enforcement. If an Event of Default
shall have occurred, the Lender may, either with or without entry
or taking possession as hereinabove provided or otherwise, proceed
by suit or suits at law or in equity or any other appropriate
proceeding or remedy (a) to foreclose this mortgage and to sell, as
an entirety or in separate lots or parcels, the Mortgaged Property,
as provided by law, and {(c) to pursue any other remedy available to
it, all as the Lender shall deem most effectual for such purposes.

141200.1 | 9



e ek Ll A A

b O el s, et e w0, e o e M Mt T LA DL L L R T WP

FURE N

;i ﬂuﬁﬂnﬁihﬂ.-'_ln.m-l."—.;w Carcmrr i et ST T e A

The Lender shall take action either by such proceedings or by the
exercise of its powers with respect to entry or taking possession,
as the Lender may determine.

2.06. Power of B8ale. If an Event of Default shall have
occurred, Lender may sell the Mortgaged Property at public outcry
to the highest bidder for cash in front of the Court House door in
the county where said property is located, either in person or by
auctioneer, after having first given notice of the time, place and
terms of sale by publication once a week for three (3) successive
weeks prior to said sale in some newspaper published in said
county, and, upon payment of the purchase money, Lender or any per-
son conducting the sale for Lender is authorized to execute to the
purchaser at said sale a deed to the premises so purchased. Lender
may bid at said sale and purchase said premises, or any part
thereof, if the highest bidder therefor. At the foreclosure sale
the Mortgaged Property maybe offered for sale and sold as a whole
without first offering it in any other manner or may be offered for
sale and sold i1n any other manner Lender may elect.

2.07. Application of Foreclosure Proceeds. The proceeds of
any foreclosure sale pursuant to Section 2.06 shall he applied as
follows:

(a) First, to the expenses of making the sale, including
a reasonable attorney’s fee for such services as may be necessary

in the collection of said indebtedness or the foreclosure of this
mortgage;

(b) Second, to the repayment of any money, with interest
thereon at a rate equal to two percent (2%) in excess of the rate
borne by the Note, which Lender may have paid, or become liable to
pay, or which it may then be necessary to pay for taxes, insurance,

assessments or other charges, liens, or debts as hereinabove
provided;

(c) Third, to the payment and satisfaction of the
indebtedness hereby secured with interest to date of sale; and

(d) Fourth, the balance, if any, shall be paid to the
party or parties appearing of record to be the owner of the
premises at the time of the sale after deducting any expense of
ascertaining who is such owner.

2.08. Lender’s Option on Foreclosure. At the option of the
Lender, this mortgage may be foreclosed as provided by law or in
equlty, in which event a reasonable attorney’s fee shall, among
other costs and expense, be allowed and paid out of the proceeds of
the sale. 1In the event Lender exercises its option to foreclose
the mortgage in equity, Lender may, at its option, foreclose this
mortgage subject to the rights of any tenants of the Mortgaged
Property, and the failure to make any such tenants parties
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defendants to any such foreclosure proceeding and to foreclose its
rights will not be, nor be asserted to be by the Borrower, a
defense to any proceedings instituted by the Lender to collect the
sum secured hereby, or any deficiency remaining unpaid after the
foreclosure sale of the Mortgaged Property.

2.09. Waiver of Exemption. Borrower waives all rights of
exemption pertaining to real or personal property as to any
indebtedness secured by or that may be secured by this mortgage.

2.10. 8uits to Protect the Mortgaged Property. The Lender
shall have power (a) to institute and maintain such suits and
proceedings as it may deem expedient to prevent any impairment of
the Mortgaged Property by any acts which may be unlawful or any
violation of this mortgage, (b) to preserve or protect its interest
in the Mortgaged Property and in the income, revenues, rents, and
profits arising therefrom, and (c) to restrain the enforcement of
or compliance with any legislation or other governmental enactment,
rule, or order that may be unconstitutional or otherwise invalid,
if the enforcement of or compliance with such enactment, rule or
order would impair the security hereunder or be prejudicial to the
interest of the Lender.

2.11. Delay or Omission No Waiver. No delay or omission of
the Lender or of any holder of the Note to exercise any right,
power, or remedy accruing upon any default shall exhaust or impair
any such right, power, or remedy or shall be construed to be a
waiver of any such default, or acquiescence therein; and every
right, power, and remedy given by this mortgage to the Lender may
be exercised from time to time and as often as may be deemed
expedient by the Lender.

2.12. No Waiver of One Default to Affect Another, etc. No
waiver of any default hereunder shall extend to or shall affect any
subsequent or any other then existing default or shall impair any
rights, powers, or remedies consequent thereon.

If the Lender (a) grants forbearance or an extension of time
for the payment of any sums secured hereby; (b) takes other or
additional security for the payment thereof; (c) waives or does not
exercise any right granted herein or in the Note; (d) releases any
part of the Mortgaged Property from the lien of this mortgage or
otherwise changes any of the terms of the Note or this mortgage;
(e) consents to the filing of any map, plat, or replat thereof; (f)
consents to the granting of any easement thereon; or (g) makes or
consents to any agreement subordinating the lien or change hereof,
any such act or omission shall not release, discharge, modify,
change, or affect the original 1liability under the Note, this
mortgage or otherwise of the Borrower or any subsequent purchaser
of the Mortgaged Property or any part thereof, or any maker, co-
signer, endorser, surety, or guarantor; nor shall any such act or
omission preclude the Lender from exercising any right, power, or
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privilege herein granted or intended to be granted in the event of
any other default then made or of any subsequent default, nor,
except as otherwise expressly provided in an instrument or instru-
ments executed by the Lender, shall the lien of this mortgage be
altered thereby. 1In the event of the sale or transfer by operation
of law or otherwise of all or any part of the Mortgaged Property,
the Lender, at its option, without notice to any person or corpora-
tion hereby is authorized and empowered to deal with any such
vendee or transferee with reference to the Mortgaged Property or
the indebtedness secured hereby, or with reference to any Qf the
terms or conditions hereof, as fully and to the same extent as it
might deal with the original parties hereto and without in any way

releasing or discharging any of the liabilities or undertakings
hereunder.

2.13. Discontinuance of Proceedings - Position of Parties,
Restored. In case the Lender shall have proceeded to enforce any
right or remedy under this mortgage by foreclosure, entry, or
otherwise, and such proceedings shall have been discontinued or
abandoned for any reason, or shall have been determined adversely
to the Lender, then and in every such case the Borrower and the
Lender shall be restored to their former positions and rights

hereunder, and all rights, powers, and remedies of the Lender shall
continue as if no such proceeding has been taken.
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I 2.14, Remedies Cumulative. No right, power, or remedy
conferred upon or reserved to the Lender by this mortgage is
intended to be exclusive of any right, power, or remedy, but each
and every such right, power, and remedy shall be cumulative and
concurrent and shall be in addition to any other right, power, and
; remedy given hereunder or now or hereafter existing at law or in
; equity or by statute.

ARTICLE III

- N - .
RS T I LT . N T I

3.01. 8Successors and Assigns Included in Parties. Whenever in
this mortgage one of the parties hereto is named or referred to,
the heirs, administrators, executors, successors, and assigns of
such party shall be included, and all covenants and agreements
contained in this mortgage by or on behalf of the Borrower or by or
on behalf of Lender shall bind and inure to the benefit of its
respective heirs, administrators, executors, successors, and
assigns, whether so expressed or not.

-
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3.02. Headings, etc. The headings of the articles, sections,
paragraphs, and subdivisions of this mortgage are for convenience

of reference only, are not to be considered a part hereof, and
shall not limit or otherwise affect any of the terms hereof.

"'t_ PR, L) i

3.03. 1Invalid Provisions to Affect No Others. 1In case any
ocne or more of the covenants, agreements, terms, or provisions
contained in this mortgage or in the Note shall be invalid,
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illegal, or unenforceable in any respect, the validity of the
remaining covenants, agreements, terms, and provisions contained

herein and in the Note shall in no way be affected, prejudiced, or
disturbed thereby.

3.04. Lien on Personal Property. This mortgage creates a
lien on and grants a security interest in the personal property of
the Borrower described herein and located on the real property
described .on Exhibit A hereto which constitutes part of the
Mortgaged Property, and it shall constitute a security agreement
under the Alabama Uniform Commercial Code or other law applicable
to the creation of liens on personal property. Borrower covenants
and agrees to execute, file, and refile such financing statements,
continuation statements or other documents as Lender shall require
from time to time with respect to such personal property. This
mortgage shall constitute a financing statement under the Alabama
Uniform Commercial Code with Borrower as the "debtor" and Lender as
the "secured party", and their respective addresses are set forth
in the heading to this instrument. If an Event of Default occurs,
the Lender shall have all rights and remedies of a secured party
under the Alabama Uniform Commercial Code.

3.05. Restoration and Repair of Property Damaged or Taken.
Notwithstanding the provisions of Sections 1.05 and 1.06 hereof,
Lender agrees that Lender shall apply the net proceeds of insurance
or condemnation (after payment of costs and expenses pursuant to
Section 1.05 and 1.06) to repair or restoration of the Mortgaged
Property on the following terms and subject to Borrower’s satisfac-
tion of the following conditions:

(1) At the time of such loss or damage and at all times
thereafter while Lender is holding any portion of such
proceeds, there shall exist no uncured event, which, but for
expiration of any applicable grace period, would constitute an
event of default on the part of Borrower under this instrument
or under any other loan document;

(2) The property, buildings, improvements and fixtures
for which a loss or damage has resulted shall be capable of
being restored to its pre-existing condition and utility with
a value equal to or greater than prior to such loss or damage,
shall be capable of being completed prior to the maturity of
Note, and evidence thereof satisfactory to Lender shall have
been provided to Lender;

(3) Within thirty (30) days from the date of such loss
or damage, Borrower shall have given Lender a written notice
electing to have the proceeds applied for such purpose;

(4) Within sixty (60) days following the date of notice
under the preceding paragraph and prior to any proceeds being

141200.1 13
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disbursed to Borrower, Borrower shall have provided to Lender
all of the following:

(1) complete plans and specifications
for restoration of the property, buildings,
improvements and fixtures damaged or taken to
the condition and utility prior to such loss
or damage,

i (ii) if loss or damage is substantial,

? construction contracts for completion of the
repair and restoration work in accordance with
such plans and specifications shall be awarded
to a contractor(s) selected by Borrower and
acceptable to Lender,

(iii) builder’s risk insurance for the
full cost of construction with Lender named
under a standard mortgagee loss-payable
clause, and

(iv) coples of all permits and licenses
necessary to complete the work in accordance
with the plans and specifications;

(5) Lender may, at Borrower’s expense, retain an
independent 1inspecting engineer to review plans and
specifications and completed construction and to certify all
requests for disbursement;

;

3

]

: (6) No portion of such proceeds shall be made available

i by Lender for architectural reviews or for any other purposes

] which are not directly attributable to the cost of

w reconstructing those portions c:f the property for which a loss
:i or damage has occurred;

3

;

(7) Borrower shall commence such work within one hundred
twenty (120) days of such loss or damage and shall diligently
pursue such work to completion;

(8) Each disbursement by Lender of such proceeds and

deposits shall be funded 1n accordance with disbursement
procedures agreed to by Lender;

(9) Borrower shall grant to Lender a first lien and
security interest in all building materials and completed
repair and restoration work and in all fixtures and eguipment
acquired with such proceeds, and Borrower shall execute and
deliver such mortgages, security agreements, financing
statements and other instruments as Lender shall request to
create, evidence, or perfect such lien and security interest;
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(10) In the event and to the extent such proceeds are not
required or used for the repair and restoration of the damaged
property, buildings, improvements or fixtures, or in the event
Borrower fails to timely make such election or having made
-_ such election fail to timely comply with the terms and
- conditions set forth herein, Lender shall be entitled without
= notice to or consent from Borrower to apply such proceeds or
- the balance thereof at Lender’s option either (i) to the full
or partial payment or prepayment of the indebtedness under the
Note (principal, interest, and prepayment premium, if any), or
(11) to the repair and/or restoration of the property,
buildings, improvements or fixtures damaged or taken.

T T T L L

) -

3.06. Environmental Matters. Borrower represents and
warrants to Lender that neither the Mortgaged Property nor Borrower
will hereafter violate any applicable laws, rules or regulations
pertaining to health or the environment, including, without limita-
tion, the Comprehensive Environmental Response, Compensation and
Liabkility Act of 1980, as amended ("CERCLA"), and the Resource
Conservation and Recovery Act of 1976, as amended (“RCRA"),
__ Borrower agrees that it will not in its use of the Mortgaged

ﬁ Property dispose of or release o0il, toxic or hazardous substances
| or solid wastes on the Mortgaged Property (the terms "hazardous
substance"® and "“release" shall have the meanings specified in
CERCLA, and the terms "solid waste" and "disposal," "dispose" or
"disposed" shall have the meanings specified in RCRA, except that
if such acts are amended to broaden the meanings thereof, the
broader meaning shall apply herein).

JURT P N TR T L S E I LY P ST LT NPT
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3.07. Notices. Any and all notices, elections or demands
pernmitted or required to be made under this mortgage, the Note, or
any other agreement executed in connection with or relating to the
Note or this Mortgage, or by applicable law, shall be given and be
deemed effective upon being (a) delivered in person, (b) deposited
with the U.S8. Mail, certified or registered, postage prepaid,
return receipt requested, or (c¢) sent by Federal Express or
overnight U.S. Mail or other national overnight carrier, and
addressed in each such case to the parties at their respective
addresses set forth in the heading of this instrument or such other
single address as either party may designate in a written notice
given as herein provided (except that a change of address notice
shall not be effective until actual receipt).
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IN WITNESS WHEREOF, the Borrower has caused this mortgage to
be executed on the day and year first above written.

BORROWER:

Bailey and Owens Investments, Inc.

By

Its: "dwes.

STATE OF ALABAMA )
)
COUNTY OF )

I, the ungersigned Notary lig/1 d for said County, in
f%gzzzgzﬁg, hereby certify that , Whose name as

of Bailey and Owens Investments, Inc., is signed
to the foregoing instrument, and who is known to me, acknowledged
before me on this day, that being informed of the contents of the
instrument, he, as such officer and with full authority, executed
the same voluntarily for and as the act of said carpcizz%i?.

W under my hand and official seal, this
" , 1993. /Z'Z : y7 o

day of

Al
-
- .
.
. Lo
. - .
. -

=~

| NOTARY P FARY PUBLIC STATE OF ALABAMA AT _!_ggltsﬂ. L
MY COMMISSION EXPIRES: Oct. 7, 1997.
. : . BONDED THRU NOTARY PUBLIC USDERWRESERS,.
My Cjzgzé;;on Expires: o

This Instrument Prepared By: Joseph G. Stewart, Burr & Forman,
3000 SouthTrust Tower, 420 North 20th Street, Birmingham, Alabanma,
35203
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"EXHTBIT A"

Part of the SW 1/4 of the NW 1/4 of Section 15, Township 19 South, Range 2 Westg
Shelby County, Alabama, being more particularly described as follows: ¥
!
Beginning at the most Southerly corner of Lot 1, Central Bank Subdivision, a’$
recorded in the Office of the Judge of Probate, Shelby County, Alabama, in M
Book 17, Page 3, run in a northwesterly direction along the SW line of said L$
l, for a distance of 41.0 feet to an exigting iron pin; thence turn an angle te
the left of 62 degrees 44 minutes 31" and run in a southwesterly direction fog
a distance of 313.01 feet to an existing iron pin; thence turn an angle to the
left of 89 degrees 48/29" and run in a southeasterly direction for a distandh
of 604.63 feet to an existing concrete monument; thence turn an angle to thé
left of 26 degrees 50/37" and run in a southeasterly direction for a distande
of 3.96 feet to an existing 2 1/2 inch capped iron pipe; thence turn an angle
to the left of 108 degrees 48739" and run in a northerly direction for a
distance of 566.07 feet to an existing iron pin; thence turn an angle to the
left of 89 degrees 15’742" and run in a westerly direction for a distance of
120.11 feet to an existing iron Pin; thence turn an angle to the right of 44
degrees 51’25" and run in a northwesterly direction for a distance of 74.56 feet
Lo an existing iron pin; being on a curve; thence turn an angle to the right and

run in a northeasterly direction along the arc of said curve for a distance of
20.95 feet, more or less, to the point of beginning.

Together with that certain non—exclusive ingress and egress easement dated May 27,

1992, from Valleydale Associates, Ltd. recorded in Instrument No. 1992-09485 in the
Probate Office of Shelby County, Alabama.



