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ASSIGNMENT OF LEASES AND RENTS

B
THIS ASSIGNMENT, made and entered into as of the ?7{ day of
__KMurex 1993 by and between KI CHON CHOI and SEUNG WOO CHOI
(Hereinafter referred to as the "Borrower'"), and THE CITIZENS BANK
(hereinafter referred to as the "Lender"):

WITNESSETH

THAT FOR AND IN CONSIDERATION of the sum of Ten and No/100ths
Dollars ($10.00) and other good and valuable considerations, the
receipt and sufficiency of whereof are hereby acknowledged, and in
order to secure the indebtedness and other obligations of Borrower
hereinafter set forth, Borrower does hereby grant, transfer and
assign to Lender, its successors, gsuccessors-in-title and assigns,
all of Borrower's right, title and interest in, to and under all
existing and/or future leases and rental agreements, including any
and all extensions, renewals and modifications thereof and
guaranties of performance or obligations of any tenants or lessees
thereunder (said leases and agreements are hereinafter referred to
collectively as the '"Leases', and said tenants and lessees are
hereinafter referred to collectively as '""Tenants' or individually
as "Tenant'" as the context requires), which Leases cover portions
of certain property located in Shelby County and Madison County,
Alabama, more particularly described in Exhibit "A" attached hereto
and by this reference made a part hereof (hereinafter referred to
as the "Premises'); together with all of Borrower's right, title
and interest in and to all rents, issues and profits from the
Leases and from the Premises. -

" TO HAVE AND TO HOLD unto Lender, its successors and assigns
forever, subject to and upon the terms and conditions set forth
herein.

This Assignment is made for the purpose of securing (a) the
full and prompt payment when due, whether by acceleration or
otherwise, with such interest as may accrue thereon, either before
or after maturity thereof, of that certain promissory note dated of
even date herewith, made by Borrower and Shogun Japanese
Steakhouse, an Alabama corporation, to the order of Lender in the
principal face amount of Three Hundred Forty Two Thousand and No
Dollars ($342,000.00) (hereinafter referred to as the "Note''),
together with any renewals, modifications, consolidations and
extensions thereof, (b) the full and prompt payment and performance
of any and all obligations of Borrower to Lender under the terms of
any and all deeds to secure debt, mortgages, deeds of trust, and
security agreements securing the indebtedness evidenced by the Note
(hereinafter referred to coIBELILfd ?—?i.?'—:lﬁke than one, as the
"Security Instrument”), (cD4:tife PEUEERTIGIESrompt payment and
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performance of all obligations of Borrower to Lender under the
terms of that certain construction loan agreement relating to the
loan evidenced by the Note (hereinafter referred to as the "Loan
Agreement'), including without Ilimitation, the obligation to
complete the improvements described in the Loan Agreement, fully
paid for and free and clear of all mechanics' and materialmen's
liens, and (d) the full and prompt payment and performance of any
and all other obligations of Borrower to Lender under any other
instruments now or hereafter evidencing, securing, or otherwise
relating to the indebtedness evidenced by said Note (the Security
Instrument and said other instruments are hereinafter referred to
collectively as the '"Loan Documents", and said indebtedness 1is
hereinafter referred to as the "Indebtedness').

ARTICLE 1

WARRANTIES AND COVENANTS

1.01 Warranties of Borrower. Borrower hereby warrants and
represents as follows:

(a) Borrower is the sole holder of the landlord's
interest under the Leases, is entitled to receive the rents, issues
and pmsofits from the Leases and from the Premises, and has good
right to sell, assign, transfer and set over the same and to grant
to and confer upon Lender the rights, interests, powers and
authorities herein granted and conferred;

(b) Borrower has made no assignment other than this
Assignment of any of the rights of Borrower under any of the Leases
or with respect to any of said rents, issues oOr profits;

(c) Borrower has neither done any act nor failed to do
any;act.which.might'prevent Lender from, or limit Lender in, acting
under any of the provisions of this Agreement;

(d) All Leases provide for rental to be paid monthly, in
advance, and Borrower has not accepted payment of rental under any
of the Leases for more than one (1) month in advance of the due
date thereof;

(e) So far is known to Borrower, there exists no default
or event of default or any state of facts which would, with the
passage of time or the giving of notice, or both, constitute a
default or event of default on the part of Borrower or by any
Tenant under the terms of any of the Leases; |

(f) The execution and delivery of this Assignment and
any of the Leases, the performance of each and every covenant of
Borrower under this Assignment and the Leases, and the meeting of
each and every condition contained in this Assignment, does not
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conflict with, or constitutes a breach or default under any
agreement, indenture or other instrument to which Borrower is a
party, or an law, ordinance, administrative regulation or court
decree which is applicable to Borrower;

(g) No action has been brought or, so far as is known to
Borrower, is threatened, which would interfere in any way with the
right of Borrower to execute this Assignment and perform all of
Borrower's obligations contained in this Assignment and in the
Leases; and

(h) The Leases are valid, enforceable and in full force
an effect, and have not been modified or amended.

1.02 Covenants of Borrower. Borrower hereby covenants and
agrees as follows:

(a) Borrower shall (i) fulfill, perform and observe each
and every condition and covenant of landlord or lessor contained in
each of the Leases: (ii) give prompt notice to Lender of any claim
of default under any of the Leases, whether given by the Tenant to
Borrower, or given by Borrower to the Tenant, together with a
complete copy of any such notice; (iii) at no cost or expense to
Lender, enforce, short of termination, the performance and
observance of each and every covenant and condition of each of the
Leases to be performed or observed by the Tenant thereunder; and
(iv) appear in and defend any action arising out of, or in any
manner connected with, any of the Leases,or the obligations or
liabilities of Borrower as the landlord thereunder, or of the
Tenant or any guarantor thereunder;

(b) Borrower shall not, without the prior written
consent of Lender, (i) modify any of the Leases; (ii) terminate the
term or accept the surrender of any of the lLeases; (iii) waive or
relgase the Tenant from the performance or observance by the Tenant
of any obligation or condition of any of the Leases; (iv) permit
the prepayment of any rents under any of the Leases for more than
one (1) month prior to the accrual thereof; (v) give any consent to
any assignment or sublease by the Tenant under any of the Leases;
or (vi) assign its interest in, to or under the Leases or the
rents, issues and profits from the Leases and from the Premises to
any person or entity other than Lender; |

, (c) Borrower shall take no action which will cause or
permit the estate of the Tenant under any of the Leases to merge
with the interest of Borrower in the Premises or any portion
thereof;

(d) Borrower shall protect, indemnify and save harmless
Lender from and against all liabilities, obligations, claims,
damages, penalties, causes of action, costs and expenses (includ-
ing, without limitation, attorneys' fees and expenses) imposed upon
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or incurred by Lender by reason of this Assignment and any claim or
demand whatsoever which may be asserted against Lender by reason of
any alleged obligation or undertaking to be performed or discharged
by Lender under this Assignment. In the event Lender incurs any
liability, loss or damage by reason of this Assignment, or in the
defense of any claim or demand arising out of or in connection with
this Assignment, the amount of such liability, loss or damage shall
be added to the Indebtedness, shall bear interest at the interest
specified in the Note from the date incurred until paid and shall
be payable on demand.

(e) Borrower shall authorize and direct, and does hereby
authorize and direct each and every present and future Tenant of
the whole or any part of the Premises to pay all rental to Lender
upon written receipt of written demand from Lender to sO pay the
same.

1.03 Covenants of Lender. Lender hereby covenants and agrees
with Borrower as follows:

(a) Although this Assignment constitutes a present and
current assignment of all rents, issues and profits from the
Premises, so long as there shall exist no Event of Default, as
defined in Paragraph 2.01, below, on the part of Borrower, Lender
shall snot demand that such rents, issues and profits be paid
directly to Lender, and Borrower shall have the right to collect,
but not more than one (1) month prior to accrual, all such rents,
issues and profits from the Premises (including, but not by way of
limitation, all rental payments under the Leases); and

(b) Upon payment in full of the Indebtedness, as
evidenced by the recording or filing of an instrument of satisfac-
tion or full release of the Security Instrument without the
recording of another security instrument in favor of Lender
affecting the Premises, this Assignment shall terminate and be of
no further force and effect, and Lender shall at the request of
Borrower deliver to Borrower a recordable instrument evidencing
such termination.

ARTICLE II

DEFAULT

~ 2.01 Event of Default. The term, "Event of Default', wherever
used in this Assignment, shall mean any one or more of the
following events: |

(a) The occurrence of any default or event of default
under any of the Loan Documents;
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(b) The failure by Borrower duly and fully to comply
with any covenant, condition or agreement of this Assignment; or

(c) The breach of any warranty by Borrower contained in
this Assignment.

2.02 Remedies. Upon the occurrence of any Event of Default,
Lender may at its option, with or without notice or demand of any
kind, exercise any or all of the following remedies:

(a) Declare any part or all of the Indebtedness to be
due and payable, whereupon the same shall become immediately due
and payable;

(b) Perform any and all obligations of Borrower under
any or all of the Leases or this Assignment and exercise any and
all rights of Borrower herein or therein as fully as Borrower
himself could do, including, without limiting the generality of the
foregoing; enforcing, modifying, extending or terminating any Or
all of the Leases; collecting, modifying, compromising, waiving Or
increasing any or all of the rents payable thereunder; and
obtaining new tenants and entering into new leases on the Premises
on any terms and conditions deemed desirable by Lender, and, to the
extents Lender shall incur any costs in connection with the
performance of any such obligations of Borrower, including costs of
litigation, then all such costs shall become a part of the
Indebtedness, shall bear interest from the incurring thereof at the
interest rate specified in the Note, and shall be due and payable
on demand;

(c) In Borrower's or Lender's name, institute any legal
or equitable action which Lender in its sole discretion deems
desirable to collect and receive any or all of the rents, issues
and ,profits assigned herein;

(3) Collect the rents, issues and profits and any other
sums due under the Leases and with respect to the Premises, and
apply the same in such order as lender in its sole discretion may
elect against (i) all costs and expenses, including reasonable
attorneys' fees, incurred in connection with the operation of the
Premises, the performance of Borrower's obligations under -the
Leases and collection of the rents thereunder; (ii) all the costs
and expenses, including reasonable attorneys' fees, incurred in the
collection of any or all of the Indebtedness, including all costs,
expenses and attorneys' fees incurred in seeking to realize oOn or
to protect or preserve Lender's interest in any other collateral
securing any or all of the Indebtedness; and (iii) any or all
unpaid principal and interest on the Indebtedness.

Lender shall have full right to exercise any or all of the
foregoing remedies without regard to the adequacy of security for
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any or all of the Indebtedness, and with or without the commence-
ment of any legal or equitable action or the appointment of any
receiver or trustee, and shall full right to enter upon, take
possession of, use and operate all or any portion of the Premises
which Lender in its sole discretion deems desirable to effectuate
any or all of the foregoing remedies.

ARTICLE IIT

GENERAL PROVISIONS

3.01 Successors and Assigns. This Assignment shall inure to
the benefit of and be binding upon Borrower and Lender and their
respective heirs, executors, legal representatives, successors and
assigns. whenever a reference is made in this Assignment to
"Borrower' or "Lender'", such reference shall be deemed to include
a reference to the heirs, executors, legal representatives,
successors and assigns of Borrower or Lender.

3.02 Terminology. All personal pronouns used in this
Assignment, whether used in the masculine, feminine oOr neuter
gender, shall include all other genders, and the singular shall
include the plural, and vice versa. Titles of articles are for
convenience only and neither limit nor amplify the provisions of
this Assignment.

3.03 Severability. If any provision of this Assignment or the
application thereof to any person or circumstance shall be invalid
or unenforceable to any extent, the remainder of this Assignment
and the application of such provisions to other persons or circum-
stances shall not be affected thereby and shall be enforced to the
greatest extent permitted by law.

. 3.04 Applicable Law. This Assignment shall be interpreted,
construed and enforced according to the laws of the state in which
the Premises are situated.

3.05 No Third-Party Beneficiaries. This Assignment is made
solely for the benefit of Lender and its assigns. No Tenant under
any .of the Leases nor any other person shall have standing to bring
any action against Lender as the result of this Assignment, or to
assume that Lender will exercise any remedies provided herein, and
no person other than Lender shall under any circumstances be deemed
to be a beneficiary of any Prnvisian of this Assignment.

3.06 No Oral Modifications. Neither this Assignment nor any
provisions hereof may be changed, waived, discharged or terminated
orally, but only by an instrument in writing assigned by the party
against whom enforcement of the change, waiver, discharge or
termination is sought. |
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3.07 Cumulative Remedies. The remedies herein provided shall
be in addition to and not in substitution for the rights and
remedies vested in Lender in any of the Loan Documents or in law or
equity, all of which rights and remedies are specifically reserved
by Lender. The remedies herein provided or otherwise available to
Lender shall be cumulative and may be exercised concurrently. The
failure to exercise any of the remedies herein provided shall not
constitute a waiver thereof, nor shall use of any of the remedies
herein provided prevent the subsequent or concurrent resort toc any
other remedy or remedies. It is intended that this clause shall be
broadly construed so that all remedies herein provided or otherwise
available to Lender shall continue and be each and all available to
Lender until the Indebtedness shall have been paid in full.

3.08 Cross-Default. An Event of Default by Borrower under
this Assignment shall constitute an Event of Default under all
other Loan Documents.

3.09 Counterparts. This Assignment may be executed in any
number of counterparts all of which taken together shall constitute
one and the same instrument, and any of the parties or signatories
hereto may execute this Assignment by signing any such counterpart.

3.10 Further Assurances. At any time and from time to time,
upon request by Lender, Borrower will make, execute and deliver, or
cause to be made, executed and delivered, to Lender and, where
appropriate, cause to be recorded and/or filed and from time to
time thereafter to be re-recorded and/or refiled at such time and
in such offices and places as shall be deemed desirable by Lender,
in such offices and places as shall be deemed desirable by Lender,
any and all such other and further assignments, deeds to secure
debt, mortgages, deeds of trust, security agreements, financing
statements, continuation statements, instruments of further
assurance, certificates and other documents as may, in the opinion
of JLender, be necessary Or desirable in order to effectuate,
complete, or perfect, or to continue and preserve (a) the obliga-
tions of Borrower under this Assignment and (b) the security
interest created by this Assignment as a first and prior security
interest upon the Leases and the rents, issues and profits from the
Premises. Upon any failure by Borrower so to do, Lender may make,
execute, record, file, re-record and/or refile any and all such
assignments, deeds to secure debt, mortgages, deeds of trust,
security agreements, financing statements, continuation statements,
instruments, certificates, and documents for an din the name of
Borrower and Borrower hereby irrevocably appoints Lender the agent
and attorney-in-fact of Bortrower so to do.

3.11 Notices. Any and all notices, elections, demands,
requests and responses thereto permitted or required to be given
under this Assignment shall be in writing, signed by or on behalf
of the party giving the same, and shall be deemed to have ‘been
properly given and shall be effective upon being personally

L
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delivered, or upon being deposited in the United States mail,
postage prepaid, certified with return receipt requested, to the
other party at the address of such other party set forth below or
at such other address within the continental United States as such
other party may designate by notice specifically designated as a
notice of change of address and given in accordance herewith;
provided, however, that the time period in which a response to any
such notice, election, demand or request must be given shall
commence on the date of receipt thereof; and provided further that
no notice of change of address shall be effective until the date of
receipt thereof. Personal delivery to a party or to any officer,
partner, agent or employee of such party at said address shall
constitute receipt. Rejection or other refusal to accept or
inability to deliver because of changed address of which no notice
has been received shall also constitute receipt. Any such notice,
election, demand, request or response, if given to Lender, shall be
addressed as follows:

402 WASHINGTON STREET
GAINESVILLE, GEORGIA 30501

and, if given to Borrower, shall be addressed as follows:

v 4618 U.S. HIGHWAY 280 SOUTH
BIRMINGHAM, ALABAMA 35242

3.12 Modifications, Etc. Borrower hereby consents and agrees
that Lender may at any time, and from time to time, without notice
to or further consent from Borrower, either with or without
consideration, surrender any property or other security of any kind
or nature whatsoever held by it or by any person, firm or corpora-
tion on its behalf or for its account, securing the Indebtedness;
subgtitute for any collateral so held by it, other collateral of
like kind, or of any kind; agree to modifications of the terms of
the Note or the Loan Documents; extend or renew the Note or any of
the Loan Documents for any period; grant releases, compromises and
indulgences with respect to the Note or the Loan Documents to any
persons or entities now or hereafter liable thereunder or hereun-
der; release any gquarantor or endorser of the Note, the Security
Instrument, the Loan Agreement, or any other Loan Document; or take
or fail to take any action of any type whatsoever; and no such
action which Lender shall take or fail to take in connection with
the Loan Documents, or any of them, or any security for the payment
of the Indebtedness or for 'the performance of any obligations or
undertakings of Borrower, nor any course of dealing with Borrower
or any other person, shall release Borrower's obligations here-
under, affect this Assignment in any way or afford Borrower any
recourse against Lender. The provisions of this Assignment shall
extend and be applicable to all renewals, amendments, extensions,
consolidations or modifications thereof. |
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IN WITNESS WHEREOF,

Borrower and Lender have executed this

Assignment under seal, as of the day and year first above written,

Sworn to and subscribed

befgte me this 5 “day
, 1}93.

Notary Puldii ]
| y Pulfjic e

orary FulaliE _
Notary Publle, B ar. 22, 1997

My Commisgion Exp

E Sworn to and subscribed
: befores me this 15”' day
of _’_,

T Wattaw

. 1993.

_ Witness

e (lodl
; OLa¥y rublicC

i My Gommiesion Exphres February 21, 1007

Sworn to and subscribed

before me this ¥4 day
wa , 1993.

Witness

Nj%%%SﬂgﬁEIic

Publia, Fullon County, Geargle
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LENDER :

THE CITIZENS BANK

BY:

TTTLE : President & CEO

BORROWER :

ol

I CHON CHOI
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Exhibit A

Tenet 15 All ihst part of the Nortlwest Guarter of Soetiom 34, Townmhip
3 South, Rwew 1 Nasi, in the City of Huntavilive Medinvn Souniy,
Alubsat, perticularly duacrided &8 begirning a1 & point an the YNorth
margin of universily Drive, said point being locatod North 0 Jegress 43
cicttos West 108.4 Peot and due Rast 3,537 % feat frcm the Oenice of the
weatl lwundary of sald Section 541 thonie from the polnt of trus
beginning Rorth 1 degree 13 minutus Sast 101,088 feat 10 o point on ihe
South mwrgin of » Th-foot right of way ond ulilities and drainage
sassasnts hence plong wd with he South Margin of saig right of way
and utilities and drainags annwean! Eouid 89 dagrecs 81 minutes Eust
126,00 font o & pointi thencs South { dagree 88 miputes West 280.73
tesl (o 8 point on the Xorths Mergin of Uslvorsity Deivai thence slong
ard with Norih Mergin of Universitly Drivs dus West 133,0 fEm to the

':1:“ of trus beginaing, end centainleg $.07 aores, or 133,106,13 square
5 ’

ALBO

trast 11t All that parl of LIhe northwcat Quarter of beotion 3¢, Tewmthip

8 Boull, Rargs 1 Wast, in the CIUY of Huntaville, Madison Counly,
Alavama, particvlarly dosoribed &3 becinning at & paint which i Joratsd
Norih © degroma 48 aizntes West 138.4 foui, dus Enst 493,30 toat, Norlk
1 dugrse 25 minutes Ensl 400.08 faet, South B9 Qegrees 48 ninutes East
7.5 Judli Oud Norts 583,00 fect snd i

10£0.40 feet, Trom the oentar of the Weet
thenoe Proa the irue point of bagimning Soul

78 festt thonos Boulh 89 dvgrees 81 nirutes
north Boundary of thet ceriain 3.07 acta iract 4
opriain deed recordad im Douwd Book 528, ul Paze @9A2 1n

the Jdudge of Probata af Nxdisow County, Alabeme} thence North 9
25 minvtos IEANt T4.43 factij thmmea Norsh 80 degrona 31 minutss
132,19 {wl to the {rue poiat of bepinning spd contatning I3 aores,
wore or lelb. 4

Together herewith all its improvements and hereditaments thereon




Exhibit A !

A
1

Lot J of Key Pointe Shopping Centar alse & part of Lot 4, of Kay Pointa Shapping Center
Az rassrded in Map Book 13, page 61, in the Probate Office of Shalby County, Alabama.
A part of lot 4 more particularly described as follows! Eegin at the Northwast corger
of Lot 4 of Xey Pointa Bhopping Center for a point af baginning, thenrs run South
BO'48/35" Bash along the Nertheast lins of paid Lot 4 for a distance ©f 114.27 fesat o
the Scutherly corner of Lot 3 for Rey Pointe Bbhopplag OQentsr; thence run South
39°14°35" West for a distance of 38.71 fea-: thence run North 81°07716" WNemt for a
diatance of §3.06 feet to the West lins of said Lot &: thence run North 00°17'0D" Bast
;Iﬂign r:n West line of said Lot ¢ for a distance of ¢9.69 feet tc the poiat of
4] "

This is the same property as harwinafter deszerided:

Conzence &t the Bosthwast cornar of tha Nar-hwsst Quarter of the Northwast Quartsr of

Section 36, Township 18 Bouth, Range 2 West: thance run nopth al the wast line of
said quarter-quarter seotion Noxth 00° 17/ 00" Bast a distaccs nﬁlh“ {eat to the
point pf beglnoing; thencs continus along last described courss a distance of 327.48
fwol tu thae southerly right of way of Highway 280; thence rua South 61° 47’/ OL™ sast
slong said right of way a distance of 67.2¢ feet; thence rua North 284 12’ 38" Bast,
& distanca of 10.00 faet to a point of & Curve to 4he right having s radius of 2230.00
fest and 3 Gentral Rngle Of O5° 49’ S5¢" Eas:, thasce runm south S8° 531 09 Rast als
ths chord of saild curve & chord distancs of 326,88 feet; thexce leaving said right :g
way rum south 38° 11‘ 35° west a distancs of 308.81 fest) thenoo yun North 54° 0T’ 16*
Mest & dLstancs ¢f B).,U6 feet t0 tie point of beginning.
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