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FUTURE ADVANCE LEASEHOLD MORTGAGE, ASSIGNMENT OF LEASES
AND RENTS, SECURITY AGREEMENT AND FINANCING STATEMENT

Inst #

dated as of June 30, 1992

between

HARBERT INTERNATIONAL, INC.,
a Delaware corporation, as

Mortgagor,
and

CONTINENTAL BANK N.A., |
a national banking association, as
Agent for the Lenders, as

Mortgagee
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THE MAXIMUM PRINCIPAL AMOUNT SECURED AND WHICH UNDER ANY
& CONTINGENCY MAY AT ANY TIME HEREAFTER BE SECURED BY THIS LEASEHOLD

MORTGAGE, ASSTIGNMENT OF LEASES AND RENTS, SECURITY AGREEMENT AND
Q FINANCING STATEMENT IS §5,000,000. THE FIRST AMOUNTS ADVANCED
\ UNDER THE CREDIT AGREEMENT (AS HEREINAFTER DEFINED) SHALL BE DEEMED
\§ TO BE THE LAST AMOUNTS REPAID UNDER THE CREDIT AGREEMENT.
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THIS INSTRUMENT WAS PREPARED BY Shelby County,
AND UPON RECORDING RETURN TO: ALABAMA

Jeffery Larry
Mayer, Brown & Platt

190 South LaSalle Street
Chicago, Illinois 60603

312/782-0600

FUTURE ADVANCE LEASEHOLD MORTGAGE, ASSIGNMENT OF LEASES
AND RENTS, SECURITY AGREEMENT and FINANCING STATEMENT
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THIS FUTURE ADVANCE LEASEHOLD MORTGAGE, ASSIGNMENT OF LEASES
AND RENTS, SECURITY AGREEMENT and FINANCING STATEMENT (herein

sometimes called the "Mortgage") is made as of June 30, 1952 by
and between: HARBERT INTERNATIONAL, INC., a corporation duly
organized and validly existing under the laws of the State of
Delaware (herein, together with its successors and assigns, the
"Mortgagor"), having its of fice at One Riverchase Parkway South,
P.O. Box 1297, Birmingham, Alabama 35244; and CONTINENTAL BANK

N.A. ("Continental"), a national banking association, as agent
for itself and the other Lenders, as such term is herelnafter

defined (herein in such capacity as Agent, together with its
successors and assigns in such capacity, called the "Mortgagee") ,

having its principal of fice at 231 South LaSalle Street, Chicago,
Illinois 60697.
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A. Credit Agreement and Loan Amount. The Mortgagor and
Harbert Corporation, a Delaware corporation (the "Parent") have
entered into a certain New Facility Credit Agreement dated as of
April 27, 1992 (herein, as the same may be amended, supplemented,
revigsed or restated from time to time, called the "Credit

Aqreement") with various financial institutions and Continental
(such financial institutions and Continental shall hereinafter be

collectively referred to as the " enders" and individually as a
nT,ender"), which Credit Agreement provides for the Mortgagor'’s
performance of certain covenants and making.of certain
representations and warranties and for loans and advances to be
made from time to time by the Lenders to the Mortgagor pursuant
ro the terms and conditions set forth therein in amounts not to
exceed in the aggregate TWENTY FOUR MILLION DOLLARS ($24,000,000)
(the "Loan Amount"). Any capitalized term which is not
specifically defined in this Mortgage, but is defined in the

! Credit Agreement, 'shall have the same meaning for purposes oOf

3 this Mortgage as it has for purposes of the Credit Agreement.
This Mortgage is a Collateral Document and a Loan Document for

all purposes of the Credit Agreement.
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B. Revolving Notes. Pursuant to the Credit Agreement, the
Mortgagor has executed and delivered to the Lenders those certain

revolving promissory notes payable to the order of the Lenders
(herein such revolving promissory notes, together with any and
211 amendments or supplements thereto, extensions thereof and

notes which may be taken in whole or partial renewal,
substitution or extension thereof, shall Dbe called the "Notes"),

due and payable as set forth in the Credit Agreement, subject to
extension or acceleration as set forth in the Credit Agreement,
in the maximum principal amount which, outstanding at any time,
shall not exceed TWENTY FOUR MILLION DOLLARS ($24,000,000), which
amount shall be adjusted as set forth in the Credit Agreement,
and bearing interest as provided in the Credit Agreement on the
principal amount thereof from time to time outstanding. All
principal and interest on the Notes are payable in lawful money
of the United States of America to such account as the Mortgagee
shall specify from time to time by notice to the Mortgagor. The
interest rates applicable to the Notes will vary from time toO
time in accordance with certain formulas more fully set forth in

the Credit Agreement.

C. Other Security Documents. Pursuant to the Credit
Agreement, the Mortgagor and the Parent have executed and

delivered to the Mortgagee this Mortgage and certain other
Collateral Documents (defined for purposes hereof as in the

Credit Agreement) .

D. The Liabilities. As used in this Mortgage, the term
"I,iabilities" means and includes all of the following: (i) the
principal of, interest on, and any and all other amounts which

may at any time be or become due or owing under, the Notes;
(ii) all indebtedness of any kind arising under, and all amounts

of any kind which may at any time be or become due or owing to
the Mortgagee or the Lenders under or with respect to the Credit

Agreement or the Loan Documents; (iii) all of the covenants,
obligations and agreements (and the truth of all representations

and warranties) of the Mortgagor and the Parent in, under Or
pursuant to the Credit Agreement, the Notes, this Mortgage, the
Collateral Documents and all of the other Loan Documents; (iv)
any and all advances, coOsSts Or €Xpenses paid or incurred by the
Mortgagee or any of the Lenders pursuant to the Loan Documents tO
protect any or all of the Collateral (hereinafter defined),
perform any obligation of the Mortgagor hereunder or collect any
amount owing to the Mortgagee Or ally of the Lenders which 1s
secured hereby; (v) any and all other 1iabilities, obligations
and indebtedness, howsoever created, arising or evidenced, direct
or indirect, absolute or contingent, 'recourse oI nonrecourse, now
or hereafter existing or due or to become due, owing by the
Mortgagor or the parent tO the Mortgagee or any of the Lenders 1in
connection with the Credit Agreement, the Notes or the Loan |
Documents (provided, however, rhat the maximum aggregate amount
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included within the Liabilities on account of principal shall not
exceed the sum of $5,000,000); (vi) interest on all of the
foregoing; and (vii) all costs of enforcement and collection of
the Notes, this Mortgage and the other Collateral Documents, and
the other documents, instruments, obligations and liabilities
described hereinabove. Any future advances under the Notes,

E whether obligatory or made at the option of the Mortgagee, shall
4 be secured by this Mortgage, and shall be entitled to the same

; priority as if such future advances were made on the date hereof.

E. The Collateral. For purposes of this Mortgage, the
term "Collateral" means and includes all of the following and all
right, title and interest of the Mortgagor in and to all of the

following:

(i) Real Estate. All of the Mortgagor'’s present and future
right, title and interest in and to the land described on Exhibit

A attached hereto (the "Land"), together with all and singular of
the tenements, rights, easements, hereditaments, rights of way,

privileges, liberties, appendages and appurtenances now oOr

hereafter belonging or in anywise appertaining to the Land
(including, without limitation, all rights relating to storm and

sanitary sewer, water, gas, electric, railway and telephone
services): all of Mortgagor’s development rights, air rights,
water, water rights, water stock, gas, oil, minerals, coal and
other substances of any kind or character underlying or relating
to the Land; all estate, claim, demand, right, title or 1interest
of the Mortgagor in and to any street, road, highway, or alley
(vacated or otherwise) adjoining the Land or any part thereof;
all strips and gores belonging, adjacent or pertaining to the
Land: and any after-acquired title to any oOf the foregoing (all
of the foregoing are herein referred toO collectively as the "Real

Estate") ;
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(ii) Leasehold Estate. All present and future estate,
right, title and interest of the Mortgagor, as lessee or
otherwise, in and to the Land, the Improvements (defined

hereinafter), and any other real property (collectively, the
nI,eased Property") which is subject to the lease described on
Exhibit B hereto and all present and future amendments,
extensions, renewals and supplements thereto (collectively, the
"Facility Lease"), or which is created under or pursuant to or
arises out of the Facility Lease, including all of Mortgagor’s
unexpired estate, title, interest and term of years in the Leased
Property by virtue of the Facility Lease and any and all credits
(including, without limitation, any credits toward rents),
deposits (except for deposits relating to the Bond Indenture),
options to renew or extend, options to purchase, rights of first
refusal, and other rights and privileges of the Mortgagor
thereunder (all of the foregoing are herein referred to

collectively as the "Leasehold Estate");
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4 (11i) Facility Lease. All present and future right, title
j and interest of the Mortgagor in and to the Facility Lease
¢ whether now owned or hereafter acquired;

(iv) Improvements and Fixtures. All of the Mortgagor’s
present and future right, title and interest in and to the

buildings, structures, replacements, fixtures, fittings and other
improvements of every kind and character now or hereafter located .
or erected on the Real Estate, together with all building or :
construction materials, fittings and fixtures of any kind or *
nature whatsoever now or hereafter found on, affixed to or

attached to the Real Estate or any Improvement, including all

motors, boilers, engines and devices for the operation of pumps,

and all heating, electrical, lighting, power, plumbing, air

conditioning, refrigeration and ventilation equipment (all of the

i foregoing are herein referred to collectively as the

"Improvements") ;

(v) Rents. All of the Mortgagor’s present and future
right, title and interest in and to the rents, issues, profits,
royalties, avails, income and other benefits derived or owned by
the Mortgagor directly or indirectly from the Premises (all of
the foregoing are herein collectively called the "Rents");

| (vi) Leases. All of the Mortgagor’s present and future
> rights, title and interest under all leases, licenses, occupancy
agreements, concessions or other arrangements, whether written or

] oral, whether now existing or entered into at any time hereafter,
] whereby any Person agrees to pay money to the Mortgagor or any

; consideration for the use, possession or occupancy of, or any

] estate in, the Premises or any part thereof, and all rents,

Qﬁ income, profits, benefits, avails, advantages and claims against
; guarantors under any thereof (all of the foregoing are herein

referred to collectively as the "Leases");

(vii) Plans. 2All of the Mortgagor’s present and future
right, title and interest in plans and specifications designs,
drawings and other matters prepared in connection with _
construction of improvements and maintenance of the Premises (all

] - of the foregoing are herein called the "Plans");

4 (viii) Contracts for Construction or Services. All of the
] Mortgagor’s present and future right, title and interest in

:E contracts executed by the Mortgagor with any provider of goods or
. services for or in connection with*any construction undertaken

E on, or services performed or to be performed in connection with

4 the construction of improvements on and maintenance of, the

?; Premises, including.,any architect’s contract (all of the

foregoing are herein referred to collectively as the "Contracts
for Construction");:

15061079 Ver & T/14/92 12:49 -4 -
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(ix) Contractsgs for Sale or Financing. All of the
Mortgagor’s present and future right, title and interest in any

agreement, contract, understanding or arrangement pursuant to
which the Mortgagor has or may hereafter have, with the prior
written consent of the Mortgagee, obtained the agreement of any
Person to pay or disburse any money for the Mortgagor’s sale (or
borrowing on the security) of the Collateral or any part thereof
(all of the foregoing are herein referred to collectively as the
"Contracts for Sale"); and

(x) Othexr Property. All other property or rights of the
Mortgagor of any kind or character related to the Premises, and
all proceeds (including insurance and condemnation proceeds) and
products of any of the foregoing. (All of the Real Estate, the
LL,easehold Estate, the Facility Lease and the Improvements, and
any other property which is real estate under Applicable Law, are
sometimes referred to collectively herein as the "Premises".)

GRANT

NOW THEREFORE, for and in consideration of the Lenders’
executing and delivering the Credit Agreement, and of the
Lenders’ making any loan, advance or other financial
accommodation to or for the benefit of the Mortgagor or the
Parent, including sums advanced under the Notes, and in
consideration of the various agreements contained herein, 1n the
Notes, the Credit Agreement, the other Loan Documents and any
other Collateral Documents, and for $10.00 in hand paid by
Mortgagee to the Mortgagor and other good and valuable
consideration, the receipt and sufficiency of which hereby are
acknowledged by the Mortgagor, and in order to secure the full,
timely and proper payment and performance of the principal and
interest payable in respect of the Notes and all other
Liabilities, and any extensions, renewals, modifications and
refinancings of same, at the times and in the manner stipulated
therein and herein; all without any deduction or credit for taxes
or other similar charges paid by the Mortgagor or the Parent, and
the payment of all charges incurred herein by Mortgagee on
account of Mortgagor or the Parent, including, but not limited
to, attorneys’ fees, and the payment of any and all other
Liabilities, and the performance of all and singular the
covenants, conditions and agreements in this Mortgage, in the
Notes, in the Credit Agreement and in the other Loan Documents,

THE MORTGAGOR HAS BARGAINED AND SOLD AND HEREBY GRANTS,
BARGAINS, SELLS AND CONVEYS THE PREMISES TO THE MORTGAGEE AND ITS
SUCCESSORS AND ASSIGNS, FOR THE BENEFIT OF THE MORTGAGEE AND THE
LENDERS AND EACH OF THEIR SUCCESSORS AND ASSIGNS FOREVER, AND

GRANTS TO THE MORTGAGEE AND ITS RESPECTIVE SUCCESSORS AND ASSIGNS

FOR THE BENEFIT OF THE MORTGAGEE AND THE LENDERS AND THEIR

15061079 Ver & 7714792 12:49 -5-
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RESPECTIVE SUCCESSORS AND ASSIGNS A CONTINUING LIEN ON, AND

SECURITY INTEREST IN AND TO, ALL OF THE COLLATERAL,
TO HAVE AND TO HOLD the Premises unto the Mortgagee_and its
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successors and assigns, forever, hereby expressly waiving and
releasing any and all right, benefit, privilege, advantage or
exemption under and by virtue of any and all statutes and laws of
the state or other jurisdiction in which the Real Estate is
located providing for the exemption of homesteads from sale on ]
f execution or otherwise. :
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PROVIDED, HOWEVER, that these presents are upon the
condition that, if the Mortgagor shall fully pay or cause to be
fully paid to the Mortgagee the principal and interest payable in
E respect of the Notes and all other Liabilities, and any
: extensions, renewals, modifications and refinancings of same, at
E the times and in the manner stipulated therein and herein, all
E without any deduction or credit for taxes or other similar
charges paid by the Mortgagor or the Parent, and shall pay all
charges incurred herein by Mortgagee on account of Mortgagor or
the Parent, including, but not limited to, attorneys’ fees, and
shall pay any and all other Liabilities, and shall keep, perform
and observe all and singular the covenants, conditions and
i agreements in thlsiMortgage, in the Notes, in the Credit
Agreement and in the other Loan Documents expressed to be kept,
performed, and observed by or on the part of the Mortgagor or
Parent, all without fraud or delay, and the Mortgagee and the
y other Lenders under the Credit Agreement have no further
: obligation (whether contingent, conditional or otherwise) to make
any advance, disbursement or payment of any kind or to extend any
credit under or with respect to the Credit Agreement, then this
Mortgage, and all the properties, interest, and rights hereby
granted, bargained, sold and conveyed shall cease, terminate and
be void, but shall otherwise remain in full force and effect.

[ﬁ The Mortgagor hereby covenants with and warrants to the

| Mortgagee and with the purchaser at any foreclosure sale that at
: the execution and delivery hereof:

[ 1. That the Facility Lease is in full force and effect

j and, except as disclosed to Mortgagee in writing, unmodified.

é 2. That all rents (including additional rents and other

E charges) reserved in the Facility Lease have been paid to the

extent they were due and payable prior to the date hereof.

1 3. Subject to the Permitted Exceptions as defined below,
| the Mortgagor is the owner of the Leasehold Estate free of any
E encumbrances and of the lawful claims of any other party and
| Mortgagor further agrees to warrant and defend the Leasehold
Estate for the entire remainder of the term set forth in the

15061079 Ver & 7/14/92 12:49 -6-




Facility Lease against all and every person oOr persons lawfully
claiming, or who may claim the same or any part thereof, subject
only to the payment of the rents in the Facility Lease reserved
and to the performance and observance of all of the terms,

covenants, conditions and warranties thereof.

4 That there is no existing default under the provisions
of the Facility Lease or in the performance of any of the terms,
covenants, conditions or warranties thereof on the part of the

legsee to be observed and performed.

5 That the Collateral is free from all encumbrances
whatsoever (and any claim of any other person thereto) other than
"Permitted Exceptions.” npermitted Exceptions" refers to the

matters expressly permitted by Section 7.2.3 of the Credit
Agreement and those matters set forth on Exhibit "C" hereto.

6. That it has good and lawful right to mortgage the
Collateral.

7. Subject to the Permitted Exceptions as defined above,
rhat it and its successors and assigns will forever warrant and

defend the Collateral (excluding for Purposes of this
Paragraph 7, the Facility Lease and the Leasehold Estate) against

211 claims and demands whatsoever.

I. COVENANTS AND AGREE MENTS

OF THE MORTGAGOR_

. Further to secure the payment and performance of the
I.iabilities, the Mortgagor hereby covenants, warrants and agrees

with the Mortgagee as follows:

1.1. Payment of Liabilities. The Mortgagor agrees that it
will pay, timely and in the manner required in the appropriate
documents or instruments, all amounts owed by it pursuant to the
Credit Agreement and the other Loan Documents (including all

applicable fees and charges) .

1.2. Payment of Taxes. The Mortgagor will pay or cause to
be paid before delinguent 211 taxes and assesgssments, general or

special, and any and all levies, claims, charges, expenses and
Liens, ordinary or extraordinary, governmental or nongovern-
mental, statutory or otherwise, due Or to become due, that may be
levied, assessed, made, imposed or charged on or against the
Collateral or any property used in connection therewith, and will
pay before due any tax or other charge on the interest or estate
in lands created or represented by this Mortgage or by any of the
other Loan Documents, whether levied against the Mortgagor Or the
Mortgagee or otherwise, and will submit to the Mortgagee all |

15061079 Ver & 7/14/92 12:49 -7 -
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receipts showing payment of all of such taxes, assessments and

charges; provided, however, that the Mortgagor shall not (unless
otherwise required by law) be required to pay any such taxes,
assessments, levies, claims, charges, expenses or Liens which are F
being contested in good faith and by appropriate proceedings and .
as to which reserves are being maintained in accordance with GAAP 3
so long as forfeiture of any part of the Collateral or
interference with the Mortgagor’s use or occupancy of the
premises will not result from the failure of the Mortgagor to pay
1 any such taxes, assessments, levies, claims, charges, expenses Or
§ Liens during the period of any such contest. The Mortgagor’s

i making any payments and deposits required by the provisions of
Section 1.20 of this Article I shall not relieve the Mortgagor
of, or diminish in any way, its obligations as set out in this

Section 1.2.

1.3. Maintenance and Repair. Except as otherwise provided
hereunder and to the extent expressly permitted by the Credit
Agreement, the Mortgagor will: not abandon the Premises; not do
or suffer anything to be done which would depreciate or impailr
the value of the Collateral the doing or suffering of which has a
reasonable likelihood of resulting in a Materially Adverse Effect
(as defined in the Credit Agreement) or the security of this
Mortgage; not remove or demolish any of the Improvements; pay
promptly for all labor and materials for all construction,
repairs and improvements to or on the Premises; not make any
changes, additions or alterations to the Premises or the
Improvements except as required by any applicable governmental
requirement, as otherwise approved in writing by the Mortgagee or
as necessary in order to comply with the other covenants and
restrictions hereof or of the Credit Agreement or any other Loan
Document: maintain, preserve and keep the Improvements in good,
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: safe and insurable condition and repair and promptly make any

] needful and proper repairs, replacements, renewals, additions or
3 substitutions required by wear, damage, obsolescence Or

- destruction; not commit, suffer, or permit waste of any part of
? the Premises.

1.4. Sales: Liens. Except as permitted hereunder or under
the Credit Agreement (including without limitation Section 7.2.11
thereof) and except for items or portions of the Collateral
constituting fixtures and systems determined by the Mortgagor in
good faith to be obsolete or no longer needed or useful in the
operation of the Improvements (unless prohibited under the terms
of the Facility Lease), the Mortgagor will not: sell, contract toO
sell, assign, transfer or convey, or permit to be transferred or
conveyed, the Collateral or any part thereof or any interest or

- - .'.. . - - =" _' . e _' - . . ' .t )
- e T T R . e i T - oae s
o i Al R ey e A T sraket b s g

! estate in any thereof (including any conveyance into a trust or

3 any conveyance of the beneficial interest in any trust that may

b be holding title to the Premises) or remove any of the Collateral
k from the Premises or from the state in which the Real Estate 1is
15061079 Ver 4 7/14/92 12:49 -8-
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located:; or create, suffer or permit to be created or to exist
any mortgage, Lien, claim, security interest, charge, encumbrance
or other right or claim of any kind whatsoever upon the
Collateral or any part thereof, except those for current.taxes
not then due and payable, Permitted Exceptions and mechanics’ and
similar Liens being diligently contested 1in good faith and
otherwise in accordance with Section 1.10. The Mortgagee agrees
to release the Lien of this Mortgage from time to time to the
extent required by Section 7.2.11 of the Credit Agreement.

1.5. Access by Mortgagee. The Mortgagor will at all times:
subject to the rights of any holder of a prior Lien permitted by
the Credit Agreement or hereby, deliver to the Mortgagee either
211 of its executed originals (in the case of chattel paper oOr
instruments) or certified copies (in all other cases) of all
LLeases, agreements creating or evidencing Plans, Contracts for
Construction, Contracts for Sale, all amendments and supplements
thereto, and any other document which is, or which evidences,
governs, Or creates, Collateral; and permit the Mortgagee and its
agents and designees toO inspect the Premises at all reasonable
times upon reasonable notice; (provided, however, if a Default
has not occurred, such inspections shall occur no more than two

(2) times during any twelve (12) month period).

1.6. Stamp and Other Taxes. If the federal government OX
any state, county, local, municipal or other government or aiy

subdivision of any thereof having jurisdiction shall levy, assess
or charge any tax (excepting therefrom any income tax on the
ILenders’ receipt of interest payments on the principal portion of
rhe indebtedness secured hereby), assessment or imposition upon
this Mortgage, the Notes, any of the other Liabilities, or any of
the other Loan Documents, the interest of the Mortgagee or the
enders in the Collateral, or any of the foregoing, or upon the
Mortgagee or the Lenders by reason of or as holder of any of the
foregoing, or shall at any trime or times require revenue stamps
tro be affixed to this Mortgage, the Notes or any of the other
I,oan Documents, within ten (10) days after Mortgagee’s request
rherefor the Mortgagor shall pay all such taxes and stamps to OIr
for the Mortgagee or the Lenders as they become due and payable.
Thereafter, if the Mortgagor fails to make payment of all such
sums within 5 days of the Mortgagee's demand therefor, such
failure shall constitute a Default (hereinafter defined)
hereunder and all sums hereby secured shall become immediately
due and payable at the option of the Mortgagee. Notwithstanding
the foregoing, the Mortgagor shall not be required to pay such
aggessments, taxes or charges so long as Mortgagor is diligently
contesting the validity thereorl in appropriate proceedings and

shall have set aside on its books adequate reserves in accordance

with GAAP with respect thereto and so long as the Lien of this
Mortgage shall not be in any way impaired. If any law or
regulation is enacted or adopted permitting, authorizing or

15061079 Ver & 7/14/92 12:49 -9 -
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requiring any tax, assessment or imposition to be levied,
assessed or charged, which law or regulation prohibits the
Mortgagor from paying the tax, assessment, stamp, OT imposition
to or for the Mortgagee, the Mortgagee or the Lenders, then the
§5,000,000 hereby secured shall become immediately due and
payable at the option of the Mortgagee which repayment shall
reduce the Commitments, the failure of which to pay within thirty
(30) days of Mortgagee’'s demand shall constitute a Default
hereunder. Upon repayment of the funds, this Mortgage shall be
released.

1.7. Insurance. The rights of the Mortgagee under this
Section 1.7 are subject to the rights of the lessor or landlord
set forth in the Facility Lease and to the rights and privileges
of AmSouth Bank N.A. (f/k/a First National Bank of Birmingham) ,
as Trustee (the "Bond Trustee") under that certain Mortgage,
Security Agreement and Indenture of Trust between the Industrial
Development Board of The Town of Pelham and the Trustee dated as
of September 1, 1975 (the "Bond Indenture"). The Mortgagor will
at all times maintain or cause to be maintained on the
Improvements and on all other Collateral, all insurance required
at any time or from time to time by the provisions of the Credit
Agreement. The Mortgagor shall, subject to the rights of the
holder of any prior Lien permitted by the Credit Agreement oOr
hereby, deliver to and keep deposited with the Mortgagee original
certificates and certified copies of all policies of such
insurance and renewals thereof, with premiums prepaid, and (to
the extent available with standard noncontributory Mortgagee and
loss payable clauses satisfactory to the Mortgagee) and clauses
providing for not less than 30 days’ prior written notice to the
Mortgagee of cancellation or material modification of such
policies attached thereto in favor of the Mortgagee, its
successors and assigns. The Mortgagor’s making any payments and
deposits required by the provisions ot Section 1.20 of this
Article I shall not relieve the Mortgagor of, or diminish in any
way, its obligations as set out in this Section 1.7. All of the
above-mentioned original insurance policies or certified copies
of such policies and certificates of such insurance satisfactory
to the Mortgagee, together with receipts for the payment of
premiums thereon, shall, subject to the rights of the holder of

‘any prior Lien permitted by the Credit Agreement or hereby, be

delivered to and held by the Mortgagee, which delivery shall
constitute an assignment to the Mortgagee of all return premiums
to be held as additional security hereunder. All renewal and
replacement policies shall be obtained before the expiration of
the expiring policies and, subject to the rights of the holder of
any prior Lien permitted by the Credit Agreement hereby, copies
rhereof or certificates of insurance shall be promptly delivered
to Mortgagee. The Mortgagor, upon the Mortgagee’s request, shall
furnish to each Lender at reasonable intervals a certificate of
an Authorized Officer setting forth the nature and extent of all

15061079 Ver & 7714792 12:49 -10-
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insurance maintained by the Mortgagor in accordance with this
Section 1.7 (provided, however, so long as no Default has
occurred and is continuing, such request shall occur no more than
two (2) times during any twelve (12) month period). Subject to
the rights of the lessor or landlord under the Facility Lease and
the rights, if any, of the Existing Lenders, the Mortgagor agrees
that the proceeds on account of any loss paid to the Mortgagee
under any of such policies shall be applied as follows:

(a) If a Default has occurred and is then continuing, such
proceeds (but in no event in excess of $5,000,000 of such
proceeds) shall be applied, at the option of the Mortgagee,
toward prepayment of the Notes or any of the other Liabilities,
or to the rebuilding or repairing of the damaged or destroyed
Improvements or other Collateral as the Mortgagee in its sole and
unreviewable discretion may elect. If the Mortgagee elects to
apply such insurance proceeds toward the prepayment of the Notes
pursuant to this Section 1.7(a), it shall apply such proceeds as
set forth in the Credit Agreement to the prepayment of the Notes,
which prepayment shall, without any further action, automatically
and permanently reduce the Commitments by an amount equal to the
amount of such prepayment.

(b) If no Default has occurred and is continuing, then such
benefits, together with any interest thereon, shall be held by
the Mortgagee as additional Collateral hereunder, but, so long as
no Default has occurred and is continuing, such benefits may, in
the Mortgagor’s discretion, either:

(1) be applied by the Mortgagee and the Lenders to the
repayment of the Notes or the other Liabilities under the
Credit Agreement, which repayment shall reduce the
Commitments, as provided in the Credit Agreement; or

(11) at any time, but subject to the following
paragraph (d), be used by the Mortgagor to repair or replace
the damaged or destroyed Improvements or other Collateral
giving rise to such benefits or to purchase, erect and/or
install, as applicable, additional improvements to the Real
Estate or additional property for use in connection with the
Real Estate (which such improvements and other property
shall be made subject to this Mortgage).

(c) The Mortgagor shall have, no obligation to repair or
rebuild any damaged or destroyed Improvements or Collateral
unless the Mortgagee shall make sufficient insurance proceeds
available for such purpose. If the Mortgagee elects to apply
such proceeds to theé rebuilding or repairing of the damaged or
destroyed Improvements, 1t shall make such proceeds available to
the Mortgagor for such purposes subject to the conditions set

forth in Section 1.7(d) below.

15061079 Ver & 7714792 12:49 -11-
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(d) Insurance proceeds not applied pursuant hereto to
repayment of the Liabilities shall be made available to the
Mortgagor for the rebuilding or repairing of the damaged or
destroyed Improvements or other Collateral subject to the
following conditions:

(i) no Default under this Mortgage or the Loan
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Documents shall have occurred and be continuing (and if such
an event shall occur during restoration, the Mortgagee may,
at its election, apply any insurance proceeds then remaining
in its possession to the reduction of the indebtedness
evidenced by the Notes and the other Liabilities);

(ii) the Mortgagor shall have submitted to the
Mortgagee plans and specifications for the restoration which
shall be reasonably satisfactory to the Mortgagee, which
plans and specifications shall not be substantially
modified, changed or revised without the Mortgagee'’s prior

written consent and shall be in conformity with all

applicable provisions of the Facility Lease, and all
governmental regulations, including, without limitation,
building, zoning, land use and environmental regulations;

(iii) the Mortgagor, if so requested by the Mortgagee,
shall have submitted to the Mortgagee contracts, reasonably
acceptable to the Mortgagee, with good and responsible
contractors and materialmen covering all work and materials
necessary to complete restoration and providing for a total
completion price not in excess of the amount of insurance
proceeds available for restoration, or, if a deficiency
shall exist, the Mortgagor shall have deposited the amount
of such deficiency with the Mortgagee;

(iv) any insurance proceeds in excess of $500,000.00
to be released pursuant to the foregoing provisions may, at
the option of the Mortgagee, be disbursed from time to time
as restoration progresses to pay for restoration work
completed and in place and such disbursements may, at the
Mortgagee’s option, be made directly to the Mortgagor or tO
or through any contractor or materialman to whom payment is

‘due or to or through a construction escrow to be maintained

by a title insurer reasonably acceptable to the Mortgagee;

(v) the Mortgagee may jimpose such further conditions
upon the release of insurance proceeds (including the
receipt of title insurance) as are customarily imposed by
prudent construction lenders to insure the completion of the
restoration work free and clear of all Liens or claims for

Lien; ;

15061079 Ver & 7/714/92 12:49 -12-
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(vi) all title insurance charges and other costs and

expenses paid to or for the account of the Mortgagor in
connection with the release of such insurance proceeds shall
constitute so much additional indebtedness secured hereby toO

Agreement for Reference rate Loans (as defined in the Credit

Agreement) . The Mortgagee may deduct any such costs and
expenses from insurance proceeds at any time remaining in

its possession;

(vii) 1if the Mortgagor fails to diligently prosecute
rhe restoration to completion but in all cases in compliance
with any time period provided under applicable requirements
of governmental authorities and insurance underwriters and
rhe Facility Lease, the Mortgagee€ shall have the right, but
not the obligation, to restore Or rebuild the Improvements
and the other Collateral, oOr any part thereof, for or on
'pehalf of the Mortgagor in lieu of applying said proceeds to
the indebtedness hereby secured and for such purpose may do
211 necessary acts, including using funds deposited by the
Mortgagor as aforesaid and advancing additional funds for
the purpose of restoration, all such additional funds to
constitute part of the indebtedness hereby secured payable

upon demand with interest at the Default Rate (as defined in
the Credit Agreement).

The Mortgagor hereby empowersS the Mortgagee, in 1ts discretion,
during the continuance of a Default to, subject to the rights of
any holder of a prior Lien permitted by the Credit Agreement OX
hereby, settle, compromise and adjust any and all claims or
rights under any insurance policy'maintained by the Mortgagor
relating to the Collateral. As long as no Default is continuilng
the Mortgagor may, subject to the rights of any holder of a prior
lLien permitted by the Credit Agreement or hereby, settle such
claims provided that the Mortgagee consents tO the settlement
reached, which consent shall not be unreasonably withheld or
delayed. In the event of foreclosure of this Mortgage Or other
transfer of title to the Premises in extinguishment of the
sndebtedness secured hereby, all right, title and interest of the
Mortgagor in and to any insurance policies then 1in force shall,
subject to the rights of any holder of a prior Lien permitted by
the Credit Agreement OY hereby, pass to the purchaser or grantee.
Nothing contained in this Mortgage shall create any .
responsibility oOr obligation on the Mortgagee rather than
Mortgagor to collect any amounts owing on any insurance policy oOr
resulting from an condemnation, to rebuild or replace any
damaged or destro ed Improvements OY other Collateral Or toO
perform any other act hereunder, but if Mortgagee does not
collect the proceeds under the insurance policy, Mortgagee will
reasonably cooperate with Mortgagor in Mortgagor’s attempts toO

15061079 Ver & 7/14/92 12:49 -13-
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obtain the insurance proceeds. The Mortgagee shall not, by the
fact of approving, disapproving, accepting, preventing, obtaining
or failing to obtain any insurance, incur any liability for or
with respect to the amount of insurance carried, the form or
legal sufficiency of insurance contracts, solvency of insurance
companies, or payment or defense of lawsuits, and the Mortgagor
hereby expressly assumes full responsibility therefor and all
liability, if any, with respect thereto.

1.8. Eminent Domain. The rights of the Mortgagee under
this Section 1.8 are subject to the rights of the lessor or
1andlord set forth in the Facility Lease, the rights of any
holder of a prior Lien permitted by the Credit Agreement Or
hereby and the rights and privileges of the Bond Trustee under
the Bond Indenture. If the Collateral, or any part Or interest
in any thereof, is taken by condemnation (other than a temporary
taking), the compensation and awards of any kind whatsoever

o (referred to collectively herein as "Condemnation Awards") (but
5 in no event in excess of $5,000,000 of such Condemnation Awards)
b which may be paid for any property taken or for damages to any
éﬁ property not taken (all of which the Mortgagor hereby assigns to
ﬁ% the Mortgagee), and all Condemnation Awards shall be applied as
) follows:

(a) If a Default has occurred and is then continuing, such
Condemnation Awards (but in no event 1in excess of 85,000,000 otf
b such Condemnation Awards) shall be applied, at the option of the
;ﬁ Mortgagee, toward prepayment of the Notes or any of the other
Liabilities, or to the rebuilding or repairing of the damaged or
destroyed Improvements or other Collateral as the Mortgagee 1n

its sole and unreviewable discretion may elect. If the Mortgagee
- elects to apply such Condemnation Awards toward the prepayment of
j% the Notes pursuant to this Section 1.8(a), it shall apply such
¢ proceeds as set forth in the Credit Agreement LO the prepayment
. of the Notes, which prepayment shall, without any further action,
i automatically and permanently reduce the Commitments by an amount
8 equal to the amount of such prepayment.

(b) If no Default has occurred and is continuing, then such
Condemnation Awards, together with any interest thereon, shall be
held by the Mortgagee as additional Collateral hereunder, but, so
long as no Default has occurred and is continuing, such benefits
may, in the Mortgagor'’s discretion, either:

(i) be applied by the Mortgagee and the Lenders to the
repayment of the Notes or the other Liabilities under the
Credit Agreement, which repayment shall reduce the
Commitments, as provided in the Credit Agreement; Or

_ (i1) aE any time, but subject to the following
paragraph (d), be used by the Mortgagor tO repair or replace
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the damaged or destroyed Improvements or other Collateral
giving rise to such Condemnation Awards or tO purchase,
erect and/or install, as applicable, additional improvements
to the Real Estate or additional property for use in
connection with the Real Estate (which such improvements and
other property shall be made subject to this Mortgage) (such
repair, replacement, purchase, erection and installation, as
applicable, being referred to below as "regtoration"). The
Mortgagor may elect to rebuild the Improvements and other

Collateral on other land so long as Mortgagee consents
(which consent shall not be reasonably withheld) and so long

as Mortgagor mortgages such land, Improvements and other
Collateral to the Mortgagee.

(c) The Mortgagor shall have no obligation to repalr oOr
rebuild any damaged or destroyed Improvements Or Collateral
unless the Mortgagee shall make sufficient Condemnation Awards
available for such purpose. If the Mortgagee elects to apply
such proceeds to the restoration of the damaged or destroyed
Improvements, it shall make such Condemnation Awards available to
the Mortgagor for such purposes subject to the conditions set

forth in Section 1.8 (d) below.

(d) Condemnation Awards not applied to repayment of the
I.iabilities shall be made available to the Mortgagor for the
restoration of the damaged or destroyed Improvements or other

Collateral subject to the following conditions:

(i) no Default under this Mortgage or the Loan
Documents shall have occurred and be continuing (and 1f such
an event shall occur during restoration, the Mortgagee may,
at its election, apply any Condemnation Awards then
remaining in its possession to the reduction of the
indebtedness evidenced by the Notes and the other

Liabilities);

(ii) the Mortgagor shall have submitted to the
Mortgagee plans and specifications for the restoration which
shall be reasonably satisfactory to the Mortgagee, which '
plans and specifications shall not be substantially
modified, changed or revised without the Mortgagee’s prior
written consent and shall be in conformity with all
applicable provisions of the Facility Lease, and all
governmental regulations, including, without limitation,
building, zoning, land use and environmental regulations;

(iii) the Mortgagor, if so requested by the Mortgagee,
shall have submitted to the Mortgagee contracts, reasonably
acceptable to the Mortgagee, with good and responsible
contractors and materialmen covering all work and materials
necessary to complete restoration and providing for a total
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completion price not in excess of the amount of Condemnation
Awards available for restoration, or, if a deficiency shall
exist, the Mortgagor shall have deposited the amount of such
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5 deficiency with the Mortgagee; i
.% (iv) any Condemnation Awards in excess of $500,000.00
. to be released pursuant to the foregoing provisions may, at
¥ the option of the Mortgagee, be disbursed from time to time
P as restoration progresses to pay for restoration work

b completed and in place and such disbursements may, at the

Mortgagee’s option, be made directly to the Mortgagor or tO
or through any contractor or materialman to whom payment 1s
due or to or through a construction escrow to Dbe maintained
by a title insurer reasonably acceptable to the Mortgagee;

(v) the Mortgagee may impose such further conditions

e upon the release of the Condemnation Awards (including the

E receipt of title insurance) as are customarily imposed by
prudent construction lenders to insure the completion of the
restoration work free and clear of all Liens or claims for

3 Lien;

QE (vi) all title insurance charges and other costs and
E expenses paid to or for the account of the Mortgagor in

; connection with the release of such Condemnation Awards

chall constitute so much additional indebtedness secured
hereby to be payable upon demand with interest thereafter at
the rate of interest from time to time applicable under the
Credit Agreement for Reference Rate Loans. The Mortgagee
may deduct any such costs and expenses from the Condemnation
Awards at any time remaining in 1its possession;

T e T I ¥ )

[ L .7 " LTl oL ; -

F s e T e e B L L el . -
- L

. [ .
m e h e s
TR - S i
e et T e

Do,
P N

1,7 R !

L L )

(vii) if the Mortgagor fails to diligently prosecute
the restoration to completion but in all cases in compliance
with any time period provided under applicable requirements
of governmental authorities and insurance underwriters and
the Facility Lease, the Mortgagee shall have the right, but
not the obligation, to restore Or rebuild the Improvements
i and the other Collateral, or any part thereof, for or on
- ' vhehalf of the Mortgagor in lieu of applying said

E Condemnation Awards to the indebtedness hereby secured and
g for such purpose may do all necessary acts, including using

E funds deposited by the Mortgagor as aforesaid and advancing

i
2 additional funds for the purpose of restoration, all such
I additional funds to constitute part of the indebtedness

j hereby secured payable upon demand with interest at the

% Default Rate.

£ *

. ‘

g The Mortgagor hereby empowers the Mortgagee, in the Mortgagee’s
5 absolute discretion, during the continuance of a Default to

y settle, compromise and adjust any and all claims or rights
15061079 Ver & 7/14/92 12:49 -16-
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arising under any condemnation or eminent domain proceeding

relating to the Collateral or any portion thereof. As long as no

Default is continuing the Mortgagor may settle such claims
provided that the Mortgagee consents (which consent shall not be
unreasonably withheld or delayed) to the settlement reached.

1.9. Governmental Requirements. The Mortgagor will at all
times fully comply with, and cause the Collateral and the use and
condition thereof fully to comply with, all federal, state,
county, municipal, local and other governmental statutes,
ordinances, requirements, regulations, rules, orders and decrees
of any kind whatsoever that apply or relate to the Mortgagor or
the Collateral or the use thereof noncompliance with which could
be reasonably expected to give rise to a Materially Adverse
Effect, and will observe and comply with all conditions and
requirements necessary to preserve and extend any and all rights,
licenses, permits, privileges, franchises and concessions
(including, without limitation, those relating to land use and
development, landmark preservation, construction, access, water
rights and use, noise and pollution) which are applicable to the
Mortgagor or have been granted for the Collateral or the use
thereof noncompliance with which could be reasonably expected to
give rise to a Materially Adverse Effect. Unless required by
Applicable Law, or unless the Mortgagee has otherwise first
agreed in writing, the Mortgagor shall not make or allow any
changes to be made in the nature of the occupancy or use of the
Premises or any portion thereof for which the Premises or such
portion was intended at the time this Mortgage was delivered.
The Mortgagor shall not initiate or acgquiesce in any change in
any zoning or other land use classification now or hereafter 1in
effect and affecting the Premises or any part thereof without in
each case obtaining the Mortgagee’s prior written consent

thereto. Notwithstanding the foregoing, the Mortgagor shall have

the right to contest dlllgently any such governmental requlrement
so long as the contest is in good faith and by appropriate
proceedings and as to which adequate reserves are beilng

maintained in accordance with GAAP, so long as forfeiture of any

part of the Collateral will not result from the Mortgagor’s
failure to comply with such governmental regquirement during the
period of such contest.

1.10. No Mechanic’s Liens. The Mortgagor will not suffer
any mechanic’s, laborer’s or materialmen’s Lien to be created or
remain outstanding upon the Premiges or any part thereof.
Anything herein contained to the contrary notwithstanding, the
Mortgagor shall not be deemed in Default with respect to the
provisions of this Sectlon if the Mortgagor provides the
Mortgagee with written notice of the Mortgagor’s good faith
intention to diligently contest such claim or Lien) (and the
Mortgagor does so0 contest such claim or Lien) at the Mortgagor'’s
sole expense and, if requested by the Mortgagee, the Mortgagor
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furnishes to the Mortgagee either a bond, in form and with
sureties reasonably satisfactory to the Mortgagee, or an updated
title insurance policy or endorsement to the Mortgagee’s existing
policy acceptable to the Mortgagee indemnifying or insuring
Mortgagee against any loss or damage on account of any such Lien
claim. The Mortgagor agrees to promptly deliver to the Mortgagee
a copy of any notices that the Mortgagor receives with respect to
any pending or threatened Lien or the foreclosure thereof. It is
the intent hereof that this Mortgage shall extend to all right,
title and interest of the Mortgagor in any and all improvements
and fixtures now or hereafter on the Premises, prior to any other
Lien thereon that may be claimed by any Person, so that
subsequently accruing claims for Lien on the Premises shall be
junior and subordinate to this Mortgage. All contractors,
subcontractors, and other parties dealing with the Premises, oOr
with any parties interested therein, are hereby required to take
notice of the foregoing provisions.

1.11. Continuing Priority. The Mortgagor will: pay such
fees, taxes and charges, execute and file (at the Mortgagor'’s
expense) such financing statements, obtain such acknowledgments
or consents, notify such obligors or providers of services and
materials and do all such other acts and things as the Mortgagee
may from time to time reasonably request to establish and
maintain a valid and perfected Lien on and security interest in
the Collateral; maintain its principal place of business at all
times at the address shown above except as otherwise permitted in
the Credit Agreement; keep all of its books and records relating
to the Collateral on the Premises or at such address, except as
otherwise permitted in the Credit Agreement; keep all tangible
Collateral on the Real Estate except as the Mortgagee may
otherwise consent in writing or except as otherwise permitted
hereunder (including, without limitation, Section 1.4 hereof) or
under the Credit Agreement; make notations on its books and
records sufficient to enable the Mortgagee, as well as third
parties, to determine the interest of the Mortgagee hereunder;
and not collect any rents or the proceeds of any of the Leases
more than 30 days before the same shall be due and payable except
as the Mortgagee may otherwise consent in writing.

1.12. Utilities. The Mortgagor will pay or cause to be
paid all utility charges incurred in connection with the
Collateral promptly when due and maintain all utility services
available for use at the Premises, provided, however, the
foregoing shall not require the Mortgagor to pay such utility
charges so long as it is diligently contesting the validity
thereof in good faith by appropriate proceedings and shall have

set aside on its bdoks adequate reserves in accordance with GAAP
with respect thereto. -
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1.13. Contract Maintenance: Other Agreementg; Leases. The
Mortgagor will, for the benefit of the Mortgagee, fully and
promptly keep, observe, perform and satisfy each material
obligation, condition, covenant, and restriction of the Mortgagor
affecting the Premises or imposed on it under any agreement
between the Mortgagor and a third party relating to the
Collateral or the Liabilities secured hereby, including, without
limitation, the Facility Lease, the Leases, Contracts for Sale
and the Contracts for Construction (collectively, the "Third
Party Agreements"), so that rthere will be no default thereunder
and so that the Persons (other than the Mortgagor) obligated
thereon shall be and remain at all times obligated to perform for
rhe benefit of the Mortgagee; and the Mortgagor will not permit
to exist any condition, event or fact which could allow or serve
as a basis or justification for any such Person to avoid such
performance. Without the prior written consent of the Mortgagee,
the Mortgagor shall not (i) make or permit any material and
adverse termination or amendment of the rights of the Mortgagor
under the Facility Lease or any other Third Party Agreement; (ii)
collect rents or the proceeds of any Leases mOIre than 30 days
before the same shall be due and payable; (iii) modify or amend
any Leases, including, without limitation, the Facility Lease,
or, except where the lessee is in default, cancel or terminate
the same or accept a surrender of the leased premises; (iv)
consent to the assignment or subletting of the whole or any
portion of any lessee’s interest under the Facility Lease Or any
Leases, oOr grant any options to renew; (v) create or permit any
ILien or encumbrance (other than this Mortgage and the Permitted
Exceptions) which, upon foreclosure, would be superior to the
Facility Lease or any Leases; OY (vi) in any other manner impair
the Mortgagee’s rights and interest with respect to the Rents Or
the Facility Lease. The Mortgagor shall promptly deliver to the

Mortgagee copies of any demands Or notices of default received by

the Mortgagor in connection with any Third Party Agreement and
shall permit the Mortgagee, in the Mortgagee'’s sole discretion,
to cure any such default which 1is curable by Mortgagor. In
addition, the Mortgagor shall give, concurrently with the giving

thereof or promptly upon receipt, as the case may be, copies of
all notices that the Mortgagor sends or receives with respect tO

the Facility Lease. All security or other deposits, 1f any,
received from tenants under the Leases shall be segregated and
maintained in an account satisfactory to the Mortgagee and in
compliance with the law of the state where the Premises are
located and with an institution satisfactory to the Mortgagee.

The Mortgagor’s making any payments and deposits required by the
provisions of Section 1.20 of this Article I shall not relieve

the Mortgagor of, oOr diminish in any way, its obligations with
respect to payment of all amounts due under the Facility Lease as

gset out in this §eption 1.13.
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1.14. Notify the Mortgagee of Default. The Mortgagor shall
notify the Mortgagee in writing forthwith promptly upon learning
of the occurrence of any Default hereunder, which notice shall

describe such Default and the steps being taken by the Mortgagor
with respect thereto.

1.15. No Assignments: Future Leases. Except in connection
with transactions expressly permitted by the Credit Agreement Or

the Loan Documents, the Mortgagor will not cause or permit any
Rents, Leases, Contracts for Sale, or other contracts relating to

the Premises to be assigned, transferred, conveyed, pledged or
disposed of to any party other than the Mortgagee without first
obtaining the express written consent of the Mortgagee to any
such assignment or permit any such assignment to occur by
operation of law. In addition, the Mortgagor shall not cause Or
permit all or any portion of or interest in the Premises or the
Improvements to be leased (that word having the same meaning for
purposes hereof as it does in the law of landlord and tenant)
directly or indirectly to any Person, eXcept with the prior
written consent of the Mortgagee and, if granted, under Leases

approved in writing by the Mortgagee.

1.16. Agsignment of Leases and Rents and Collections.

(a) All of the Mortgagor’s interest in and rights under the
l,eases now existing or hereafter entered into, and all of the
Rents, whether now due, past due, or to become due, and including
all prepaid rents and security deposits, and all other amounts
due with respect to any of the other Collateral, are hereby
absolutely, presently and unconditionally assigned and conveyed
to the Mortgagee to be applied by the Mortgagee in payment of all
sums due under the Notes, the other Liabilities and all other
sums payable under this Mortgage. For SO long as no Default
hereunder shall have occurred or be continuing, the Mortgagor
shall have a license to collect and receive all Rents and other
amounts, which license shall be terminated at the sole option of
the Mortgagee, without regard to the adequacy of its security
hereunder and without notice to or demand upon the Mortgagor,
upon the occurrence of any Default. It is understood and agreed
rhat neither the foregoing assignment to the Mortgagee nor the
exercise by the Mortgagee of any of its rights or remedies under
Article IV hereof shall be deemed to make the Mortgagee a
mortgagee-in-possession or otherwise responsible or liable in any
manner with respect to the Collateral or the use, occupancy,
enjoyment or operation of any portion thereof, unless and until
the Mortgagee, in person or by agent, assumes actual possession
thereof. Nor shall appointment of a receiver for the Collateral
by any court at tHe request of the Mortgagee or by agreement with
the Mortgagor, or the entering into possession of any part of the
Collateral by such receiver, be deemed to make the Mortgagee a
mortgagee-in-possession oOr otherwise responsible or liable in any
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manner with respect to the Collateral or the use, occupancy,
enjoyment or operation of all or any portion thereof. Upon the
occurrence of any Default and subject to the rights of any holder
of a prior Lien permitted by the Credit Agreement or hereby, this
Section 1.16 shall constitute a direction to and full authority
to each lessee under any Leases, each guarantor of any of the
lL,eases and any other Persoll obligated under any of the Collateral
to pay all Rents and other amounts to the Mortgagee without proof
of the Default relied upon. The Mortgagor hereby irrevocably
authorizes each such Person UO rely upon and comply with any

notice or demand by the Mortgagee for the payment to the
Mortgagee of any Rents and other amounts due or to become due.

(b) The Mortgagor shall, subject to the rights of the
holder of any prior Lien permitted by the Credit Agreement Or
hereby, apply the Rents and other amounts to the payment of all
necessary and reasonable operating COSLS and expenses of the
Collateral, debt service on the I,iabilities and otherwise in
compliance with the provisions of the Credit Agreement and the

other Loan Documents.

(c) The Mortgagor shall at 211 times fully perform the
obligations of the lessor under all Leases. The Mortgagor shall,
subject to the right ot rhe holder of any prior Lien permitted by
the Credit Agreement Or hereby, at any time or from time to time,
upon request of the Mortgagee, transfer and assign to the
Mortgagee in such form as mady be satisfactory to the Mortgagee,
the Mortgagor's interest in the Leases, subject to and upon the
condition, however, that for so long as no Default hereunder
shall be continuing the Mortgagor shall have a license to collect
and receive all Rents under such Leases upon accrual, but not

prior thereto, as set forth in paragraph (a) above.

(d) Subject to the restrictions arising under the Credit

Agreement applicable to assignments and participations Dby
Mortgagee and Lenders, the Mortgagee shall have the right to
assign the Mortgagee’s right, title and interest in any Leases toO
any subsequent holder of this Mortgage Or any participating
interest therein or to any Person acquiring title to all or any
part of the Collateral through foreclosure Or otherwise. ANy
subsequent assignee shall have all the rights and powers herein
provided to the Mortgagee. Upon the occurrence and during the
continuance of any Default, the Mortgagee shall have the right,
subject to the right of rhe holder of any prior Lien permitted by
rhe Credit Agreement or hereby, tO execute new leases of any part
of the Collateral, including leases that extend beyond the term
of this Mortgage and the Mortgagee shall have the authority, as
the Mortgagor’s attorney-in-fact, such authority being coupled
with an interest and irrevocable, to, gubject to the right of the
holder of any prior Lien permitted by the Credit Agreement OX
hereby, sign the name of the Mortgagor and to bind the Mortgagor
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on all papers and documents relating to the operation, leasing
and maintenance of the Collateral.

1.17. The Mortgagee’s Performance. If the Mortgagor fails

to pay or perform any of its obligations herein contained

(including payment of expenses of foreclosure and court costs),

the Mortgagee may (but need not), as agent Or attorney-in-fact of
the Mortgagor, make any payment or perform (or cause toO be
performed) any obligation of the Mortgagor hereunder, in any form
and manner deemed expedient by the Mortgagee, and any amount so
paid or expended (plus reasonable compensation to the Mortgagee

for its out-of-pocket and other expenses for each matter for

which it acts under this Mortgage), with interest thereon at the
Default Rate, shall be added to the indebtedness hereby secured

and shall be repaid to the Mortgagee upon demand. By way of

il1lustration and not in limitation of the foregoing, the

Mortgagee may (but need not) do all or any of the following to

the extent Mortgagor may be obligated toO perform such acts under
the terms of this Mortgage: make payments of principal or
interest or other amounts on any Lien, encumbrance or charge on
any of the Collateral; complete construction; make repairs;
collect rents; prosecute collection of the Collateral or proceeds
thereof; purchase, discharge, compromise or settle any tax Lien
or any other Lien, encumbrance, suit, proceeding, title or claim
thereof; contest any tax or assessment; redeem from any tax sale
or forfeiture affecting the Premises; and pay any amount due, Or
perform any covenant, agreement, OI other undertaking of the
Mortgagor under, the Facility Lease. In making any payment oOr
securing any performance relating to any obligation of the
Mortgagor hereunder, in the absence of bad faith, material breach
of this Mortgage by Mortgagee, Jross negligence and/or wilful
misconduct of Mortgagee, the Mortgagee shall be the sole judge of
the legality, validity and amount of any Lien or encumbrance and
of all other matters necessary to be determined 1in satisfaction
rhereof. No such action of the Mortgagee shall ever be
considered as a waiver of any right accruing to it on account of
rhe occurrence of any matter which constitutes a Default.
Notwithstanding the foregoing, the Mortgagee shall not exercise
the rights granted to it under this Section 1.17 unless a Default
has occurred and is continuing, provided, however, that the
Mortgagee may exercise such rights prior to a Default or if any
performance or other exercise of the rights granted hereunder
are, in the Mortgagee'’'s reasonable, good faith judgment,
necessary to preserve the Collateral or the Mortgagee’s security
interest therein such as (by way ®f illustration and not of
limitation) repairs or measures to prevent immediate and material
damage to all or any portion of the Collateral or the renewal Or

replacement of insurance about to expire thereon.

1.18. Subrogation. To the extent that the Mortgagee, on or
after the date hereof, pays any sum under any provision of law or
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any instrument or document creating any Lien or other interest
prior or superior to the Lien of this Mortgage, or the Mortgagor
or any other Person pays any such sum with the proceeds of the
loan secured hereby, the Mortgagee shall have and be entitled to
a Lien or other interest on the Collateral equal in priofrity to
the Lien or other interest discharged and the Mortgagee shall be
subrogated to, and receive and enjoy all rights and Liens
possessed, held or enjoyed by, the holder of such Lien, which
shall remain in existence and benefit the Mortgagee in securing
the Liabilities. Without limiting the generality of the
foregoing, and in addition thereto (rather than in limitation
thereof), the Mortgagee shall be subrogated, notwithstanding
their release of record, to the Liens of all mortgages, trust
deeds, superior titles, vendors’ Liens, Liens, charges,
encumbrances, rights and equities on the Premises, to the extent
that any obligation under any thereof is paid or discharged with
proceeds of disbursements or advances under the Notes or the
Credit Agreement or of any other indebtedness secured hereby.

1.19. Hazardousgs Material. The Mortgagor hereby indemnifies
the Mortgagee and agrees to hold the Mortgagee and all Lenders
free and harmless from and against any and all actions, causes of
action, suits, losses, costs, liabilities and damages of any and
every kind whatsoever paid, incurred or suffered by or asserted
against the Mortgagee or any Lender, as a result of, or arising
out of, or relating to the presence on or under, or the escape,
seepage, leakage, spillage, discharge, emission, discharging or
releases from, any real property owned or operated by the
Mortgagor, the Parent or any of the Subsidiaries of any Hazardous
Material (including any losses, liabilities, damages, 1injuries,
costs, expenses or claims asserted or arising under the
Comprehensive Environmental Response, Compensation and Liability
Act of 1980 ("CERCLA"), any so-called "Superfund" or "Superlien"
law, or any other federal, state, local or other statute, law,
ordinance, code, rule, regulation, order or decree regulating,
relating to or imposing liability or standards on conduct
concerning, any Hazardous Material), regardless of whether caused
by, or within the control of, the Mortgagor, the parent or any of
the Subsidiaries, except for any such losses, liabilities,
damages, injuries, costs, expenses or claims arising for the
account of the Mortgagee or any Lender by reason of such party’s
gross negligence or wilful misconduct, and 1f and to the extent
that the foregoing undertaking may be unenforceable for any
reason, the Mortgagor hereby agrees to make the maximum
contribution to the payment and satisfaction of each of the
losses, liabilities, damages, injuries, costs, expenses, Or
claims which are permissible under Applicable Law; and the
provisions of and yndertakings and indemnification set out in
this sentence shall survive the satisfaction and release of this
Mortgage and the payment and satisfaction of the Notes and all
other Liabilities, and shall continue to be the personal
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liability, obligation and indemnification of the Mortgagor,
binding upon the Mortgagor, forever. The provisions of the
preceding sentence shall govern and control over any inconsistent
provision of this Mortgage or any of the other Loan Documents.

For purposes of this Mortgage, "Hazardous Material" means
and includes (a) any asbestos, PCBs or dioxins or insulation or
other material composed of or containing asbestos, PCBs or
dioxins and (b) any petroleum product and any hazardous or toxic
waste, substance or material defined as such in (or for purposes
of) CERCLA, any so-called "Superfund" or "Superlien" law, or any
other Applicable Law regulating or pertaining to any such waste,
substance or material, as now or at any time hereinafter in
effect.

1.20. Reserve for Taxeg, Assessments, Insurance and Rents.
Except as otherwise provided in the last paragraph of this

Section 1.20, the Mortgagor covenants and agrees to pay to the
Mortgagee monthly until the Notes and all of the other
Liabilities have been paid in full, monthly until the Liabilities
are fully paid, the following sums:

(1) A sum equal to the amount of taxes and assessments next
due upon the Premises (all as estimated by the Mortgagee)
and the premiums that will next become due and payable on
policies of fire, rental value and other insurance covering
the Premises required under the terms of this Mortgage,
divided by the number of months to elapse before one month
prlor to the date when such taxes, assessments and insurance
premiums will become due and payable, such sums to be held
by the Mortgagee without interest accruing thereon, to pay
each of the said items; and

(ii) A sum equal to the amount of the monthly rental and
additional rental, if any, due and payable under the terms
of the Facility Lease on the first day of the month next
succeeding, such sum to be held by the Mortgagee without
interest accruing thereon, to pay said monthly rental and
additional rental.

All payments described above in this Section 1.20 shall be
paid by the Mortgagor each month in a single payment to be
applied by the Mortgagee to the foregoing items in such order as
the Mortgagee shall elect in its sole discretion.

Except as otherwise provided in the last paragraph of this

Section 1.20, the Mortgagor shall also pay to the Mortgagee, at

least 30 days prior' to the due date of any taxes, assessments or
insurance premiums levied on, against or with respect to the
Premises, and prior to the date for payment of any rent or
additional rent under the Facility Lease such additional amount
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as may be necessary to provide the Mortgagee with sufficient
funds to pay any such tax, assessment, insurance premiums, rent
and additional rent under this Section 1.20 at least 30 days in
advance of the due date thereof. The Mortgagor'’s failure timely
to make any payments required under this Section 1.20 shall be a
Default Lender this Mortgage.

Except as otherwise provided in the last paragraph of this
Section 1.20, the Mortgagee shall, within 20 days of receipt from
the Mortgagor of a written request therefor together with such
supporting documentation as the Mortgagee may reasonably require
(including, without limitation; official tax bills or, as
applicable, statements for jnsurance premiums or rent and
additional rent), cause proper amounts toO be withdrawn from such

account and paid directly to the appropriate taX collecting
authority, insurer or the lessor Or landlord under the Facility
r.ease. Even though the Mortgagor may have made all appropriate
payments to the Mortgagee as required by this Mortgage, the
Mortgagor shall nevertheless have full and sole responsibility at
311 times to cause all taxes, assessments, jnsurance premiums and
rent and additional rent to be fully and timely paid, and the
Mortgagee shall have no responsibility Or obligation of any kind
with respect thereto except with respect to payments required toO
be made by the Mortgagor hereunder for which the Mortgagee has
received funds to cover such payments in full and all statements,
invoices, reports or other materials necessary to make such
payments, all not less than 30 days prior to the deadline for any
such payment. If at any time the funds so held by the Mortgagee
shall be insufficient to cover the full amount of all taxes,
ssgegsments, insurance premiums, rent and additional rent then
accrued (as estimated by the Mortgagee) with respect tO the then-
current twelve-month period, the Mortgagor shall, within 10 days
after receipt of notice thereof from the Mortgagee, deposit with
the Mortgagee such additional funds as may be necessary to remove
the deficiency. Failure to do sO within such 10-day period shall
be a Default hereunder and all sums hereby secured shall
immediately become due and payable at the option of the
Mortgagee. If the Premises are sold under foreclosure Or are
otherwise acquired by the Mortgagee, accumulations under this
Section 1.20 may be applied to the L,iabilities in such order of

Anything contained in this Section 1.20 to the contrary
notwithstanding, the Mortgagee hereby (by acceptance of this
Mortgage and without the necessity of any written waiver, consent
or acknowledgment from the Mortgagor) waives the requirement of
all payments and deposits described in this Section 1.20;

provided, however,: that the Mortgagee shall have the right, in
its sole discretion, to rescind such waiver from and after the

occurrence of any Default. The rights of the Mortgagee under
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trhis Section 1.20 are subject to the rights of the holder of any
prior Lien permitted hereby or by the Credit Agreement.

1.21. Leasehold Estate. Mortgagor will promptly pay, Or
cause to be paid, all rents, charges and other sums Or amounts

required to be paid by Mortgagor under the terms of the Facility
Lease.

1.22. Payment of Taxes, etc. under the Facility Lease.
Except as contested in good faith and by appropriate proceedings
and as to which reserves are maintained as required by the Credit
Agreement the Mortgagor will pay or cause to be paid all rents,
additional rents, taxes, assessments, and other charges mentioned
in and made payable by the Facility Lease, when and as often as

the same shall become due and payable.

1.23. Intentionally Omitted.

1. 24. No Modification of Facility Lease. The Mortgagor
also covenants that it will not modify, extend or in any way

alter the terms of the Facility Lease in any respect material and
adverse to its rights hereunder or Mortgagee’s rights hereunder
or cancel or surrender the Facility Lease, oOr walive, excuse,
condone or in any way release or discharge the lessor thereunder
of or from any of the material obligations, covenants, conditions
and agreements by said lessor to be done and performed without
the Mortgagee'’'s prior written consent not to be unreasonably
withheld or delayed; and the Mortgagor does by these presents
expressly release, relinquish and surrender unto the Mortgagee
all its right, power and authority to cancel, surrender, amend,
modify or alter in any way the terms and provisions of the
Facility Lease and any attempt on the part of the Mortgagor to
exercise any such right without the written authority and consent
of the Mortgagee thereto being first had and obtained shall
constitute a default under the terms hereof and the Liabilities
secured hereby shall, at the option of the Mortgagee, become due
and payable forthwith and without notice.

1.25. Notices Received under Facility Lease. The Mortgagor

shall give the Mortgagee prompt notice of any default (however

denominated) by the Mortgagor under the Facility Lease or of the
receipt by it of any notice of default from the lessor thereunder

and shall furnish to the Mortgagee promptly any and all
information which the Mortgagee may reasonably request concerning
the performance by the Mortgagor -of the covenants of the Facility
I,ease or of this Mortgage. The Mortgagor shall permit forthwith
the Mortgagee or its representative at all reasonable times to
make investigation or examination concerning the performance by
the Mortgagor of the covenants of the Facility Lease or of this
Mortgage. The Mortgagor further covenants and agrees that it
will promptly deposit with the Mortgagee a copy of the Facility
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lease certified as true, correct and complete by a duly elected
and authorized officer of Mortgagor and any and all documentary
evidence received by it showing compliance by the Mortgagor with
the provisions of the Facility Lease and will also deposit with

the Mortgagee an exact copy of any notice, communication, plan,
gpecification or other instrument Or document received or given

by it in any way relating to or affecting the Facility Lease

which may concern or affect the estate of the lessor or the
legssee in or under the Facility Lease Or in the real estate
thereby demised, and the Mortgagor's failure so to do within
thirty (30) days after a request therefor by Mortgagee shall
constitute a Default hereunder.

1.26. Performance under Facility Lease by Mortgagee. In
the event of any failure by Mortgagor toO perform any covenant oOr
condition on the part of the lessee to be observed and performed
under the Facility Lease and the continuance of such failure for
a period of five (5) days after written notice from Mortgagor to
Mortgagee, the Mortgagee may, but shall not be obligated to,
perform and observe on behalf of Mortgagor said covenant OX
condition. Any amount so advanced or any COSLS incurred in
connection therewith, with interest thereon at the Default Rate,
shall be immediately repayable by Mortgagor and shall be secured

hereby.

1 . 27. Rent Paid upon Redemption. To the extent permitted
by law, the price payable by the Mortgagor, or by any other
party, so entitled, in the exercise of the right of redemption,
if any, from sale under order Or decree of foreclosure of this
Mortgage shall include all rents paid and other sums advanced by
Mortgagee on behalf of Mortgagor, as lessee under the Facility

Lease.

1.28. No Merger; After-Acquired Title. So long as any of
rhe indebtedness secured by this Mortgage shall remain unpaid,
unless the Mortgagee shall otherwise in writing consent, the fee
ritle and the Leasehold Estate, in the Collateral hereinbefore
described, shall not merge but shall always be kept separate and
distinct, notwithstanding the union of said estates either in the
jessor or in the lessee, or in a third party, by purchase oOr
otherwise; and the Mortgagor further covenants and agrees that,
in case it shall acquire the fee title, or any other estate,
ritle or interest in the premises covered by the Facility Lease,
this Mortgage shall attach to and cover and be a Lien upon such
other estate so acquired, and such other estate so acquired by
the Mortgagor shall be considered as mortgaged, assigned Or
conveyed to the Mortgagee and the lien hereof spread to cover
such estate with the same force and effect as though specifically
herein mortgaged, assigned OY conveyed and spread. So long as no
Default has occurred or is continuing, Mortgagor shall have the

15061079 Ver & 7/14/92 12:49 -27-



- a - - ' - . . -
I .
E L S R TR X k=Y. R

.. L) - - - - .
R T 2. - . T
P A S e e ke B m Sttt e ama Tawtme T X omy PR B S L P

et e T o
s - P R . s . -
TR A L 0 T Y DA APPRPLN SR S ST MR L R BV

P R AR
=i ket e e pea

L . ) e /0 7T e
TV o 1 - 4 T . Loom o O L ; ; - o B ) .
- AT i . 'r‘l‘-"".l" _Hs.ﬁ.,‘_..- - s [RRLEF LRSI B L T . ! . . s R - - ST = -5
R us I Vel Lt R L L i "='H'.'i.ll.-|.hi" o AR B P T O e~ 47 I,ﬁr.. T T S a4 = 53:;:':.:th -'“.'El_-ﬁl-"-'ir.. S v ' L e s .
- . . . HIPE W SN L I T = am, Mg, A E T T, ezl o T I R b - ! ol s oy T = " . : . .
" . . e L vW DL L A e . L] Ed e v o L] . T st At e "m - ol st 10 : T |
. Loal Ny L . Al pEduah 1 T r T L T 4 g T ’ - T .
i e . Y Y —— . r -, . N PR LR

right to exercise the purchase option contained in the Facility
Lease.

II. DEFAULT1I

Each of the following shall constitute a default ("Default")
hereunder:

2.1. The Credit Agreement. The occurrence of any Event of
Default under the terms and provisions of the Credit Agreement;

or

2> 2. Provigions of thig Mortgagde. The occurrence of any
event designated a Default by Sections 1.6, 1.20 or 1.25 of this

Mortgage.
III. REMEDIES

3.1. Acceleration. Upon the occurrence of any Default, the
entire indebtedness evidenced by the Notes and all other
I.iabilities together with interest thereon at the Default Rate
may become immediately due and payable pursuant to the terms of

the Credit Agreement.

3.2. Remedies Cumulative. No remedy Or right of the
Mortgagee hereunder or under the Notes, the Credit Agreement Or
any other Collateral Documents, OTY otherwise, or available under
Applicable Law or in equity, shall be exclusive of any other
right or remedy, but each such remedy or right shall be in
addition to every other remedy Or right now or hereafter existing
under any such document Or under Applicable Law Or 1in equity. NoO
delay in the exercise of, or omission to exercise, any remedy Or
right accruing on any Default shall impair any such remedy OXY
right or be construed to be a waiver of any such Default or an
acquiescence therein, nor shall it affect any subsequent Default
of the same or a different nature. Every such remedy OX right
may be exercised concurrently or independently, and when and as
often as may be deemed expedient by the Mortgagee. All _ _
obligations of the Mortgagor, and all rights, powers and remedies
of the Mortgagee, expressed herein shall be in addition to, and
not in limitation of, those provided by law. or in equity or in
the Notes, the Credit Agreement Or any other Collateral Documents
or any other written agreement or instrument relating to any of

rhe Liabilities or any security therefor.

3.3. Possession df Premises; Remedies under Notes and

Related Documents. The Mortgagor hereby waives all right to the
possession, incomeé, and rents of the premises from and after the

occurrence of any Default, and the Mortgagee is, subject to the
rights of any holder of any prior Lien permitted by the Credit
Agreement or hereby, hereby expressly authorized and empowered,
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at and following any such OCCUrrence, ro enter into and upon and
take possession of the premises or any part thereof, toO complete

any construction in progress rhereon at the expense of the
Mortgagor, to lease the same, to collect and receive all_Rents

and to apply the same, less rhe necessary Or appropriate expenses

of collection thereof, either for the care, operation and
preservation of the premises or, at the election of the Mortgagee€

in its sole discretion, to a reduction of such of the Liabilities
in such order as the Mortgagee may from time to time elect. The
Mortgagee, in addition to the rights provided under the Notes oOr
any other Loan Documents ig also hereby granted, gsubject to the
rights of any holder of any prior Lien permitted by the Credit
Agreement hereby, full and complete authority toO enter upon the

Premises, employ watchmen tO protect the Improvements from
depredation oOr injury and to preserve and protect the Collateral,

and to continue any and all outstanding contracts for the
erection and completion of Improvements to the Premises, to make
and enter into any contracts and obligations wherever necesSarly
in its own name, and to pay and discharge all debts, obligations
and liabilities incurred thereby, all at the expense of the
Mortgagor. All such expenditures by the Mortgagee shall be
I,iabilities hereunder. Upon the occurrence of any Default, the
Mortgagee may also exercise any or all rights or remedies under
the Notes the credit Agreement and any other Collateral

Documents.

3.4. Power of Sale; Foreclosure; Recelver.

(a) Upon the occurrence of any Default, Mortgagee may,
subject to the rights of any holder of any prior Lien permitted
by the Credit Agreement OX hereby, sell the Premises at public
outcry to the highest bidder for cash in front of the Courthouse
door in the county where the premises is located, either in
person or by auctioneer, after having first given notice of the

time, place and terms of sale by publications once a week for
rhree (3) successive weeks prior to said sale in some newspaper

published in said county, and, upon payment of the purchase
money, Mortgagee Or ally person conducting the sale for Mortgagee
ig authorized to execute tO the purchaser at said sale a deed to
the Premises so purchased. Mortgageec may bid at said sale and

purchase said Premigses, or any part thereof, if the highest
bidder therefor. At the foreclosure sale the applicable portion

of the Premises may be of fered for sale and sold as a whole
without first offering it 1in any other manner Or May be offered
for sale and sold in any other manner Mortgagee may elect. TO
effect said sale, if and tO rhe extent permitted by law,
Mortgagee may enter and take possession of all the Premises and
may remove all or any portion of the Premises. The Mortgagee 1S
hereby appointed the Mortgagor’s attorney-in-fact to execute all
such documents or instruments, and to do all such acts, as
Mortgagee may deem necessary, appropriate or advisable tO
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accomplish any or all of the acts referred to in this Section.
The proceeds of any foreclosure sale pursuant to this Section
shall be applied in payment (in whole or in part) of any or all
of the Liabilities, including without limitation the following,
in such order of application as the Mortgagee may lawfully elect:
(a) amounts due upon the Notes and the other Liabilities with
interest to the date of sale, (b) costs and expenses of making
the sale, including attorneys’ fees for such gservices as may be
incurred in the collection of said indebtedness or the
foreclosure of this Mortgage, (c) rents, insurance premiums,
repairs, taxes, speclal assessments, LLiens, water charges and
interest, penalties and COStS, in connection with the Premises,
(d) any other Lien or charge upon the Premises that may be oOr
become superior to the lien of this Mortgage, or of any decree
foreclosing the same and (e) all moneys advanced by the Mortgagee

e

E to cure or attempt to cure any default by the Mortgagor in the
. performance of any obligation Or condition contained 1in any
Related Documents or this Mortgage oOr otherwise, to protect, the

f security hereof provided herein, or in any Related Documents,

5 with interest on such advances at the Default Rate. The surplus
e of the proceeds of the sale, if any, shall then be paid to the

£ party or parties appearing to be the owner of record of the

i Premises at the time of the sale after deducting any expense OI
i ascertaining who is such owner.

.

E (b) The Mortgagee may proceed, in lieu of or in addition to
4 exercising the power of sale set forth above, by suit or suits

1 for foreclosure of its Lien as the Mortgagee may be advised by

% counsel, to enforce the payment and performance of the

. Iiabilities and to foreclose this Mortgage, and to exercise any
“ and all rights under any other instruments securing the

- [iabilities, and in any such event the Mortgagee shall be

i entitled to reasonable fees for its services and the gservices of
. its attorneys and agents, and for all expenses, COSLS and

outlays.

Anything herein to the contrary notwithstanding, the
Mortgagee shall, subject to the rights of any holder of any prior
Lien permitted by the Credit Agreement OIr hereby, have and be
entitled to exercise any and all rights, remedies and powers,
whether or not herein expressly authorized oOr provided, allowed
by the law of the State of Alabama, and all such rights, remedies
and powers shall be cumulative and in addition to the rights,
remedies and powers hereinabove granted and conferred, and in the

3% event any of the rights, remedies Or powers hereinabove granted

A and conferred shall not be in conformity with the law of the

E State of Alabama, then the Mortgagee shall have and be entitled

: to exercise such rights, remedies and powers allowed, granted or
7 permitted under the law of the State of Alabama for the

i foreclosure of the Lien of this Mortgage, or the sale of any of
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the property subject hereto, the same as if specifically recited
and provided herein.

(c) Upon the occurrence of any Default, and fifteen (15)
days after written notice to Mortgagor unless within such period
the Default shall have been cured, the Mortgagee shall, subject
to the rights of any holder of any prior Lien permitted by the
Credit agreement or hereby, be entitled, as a matter of right, to
the appointment of a receiver ot the Collateral and the court may
appoint a receiver, either before or after sale, without notice
and without regard to the solvency oOr insolvency of the Mortgagor
2t the time of the application for such receiver and without
regard to the then value of the Collateral and the Mortgagee may
be appointed as such receiver. Such receiver shall have full
power to collect the rents, revenues, issues, income and profits

from the Premises and all other powers necessary OI incidental
for the protection, possession, control, management and operation

of the Premises. Said receiver shall also have full power and
authority, at the expense of the Collateral and of the Mortgagor,
ro maintain, restore and keep insured the Collateral and to pay

211 taxes, assessments and other charges arising in connection
therewith. '

3.5. Remedies for Leases and Rents. If any Default shall

occur, then, whether before or after institution of legal
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4 proceedings to foreclose the lien of this Mortgage or before or

& after any sale thereunder, the Mortgagee shall be entitled, in

o its discretion, to do, subject to the rights of any holder of any
| prior Lien permitted by the Credit Agreement or hereby, all or

B any of the following: (i) enter and take actual possession ol

: rhe Premises, the Rents, the Leases and other Collateral relating
E thereto or any part thereof personally, oOr by its agents Or

i attorneys, and exclude the Mortgagor therefrom; (ii) with or

without process of law, enter upon and take and maintain
possession of all of the documents, books, records, papers and
accounts of the Mortgagor relating thereto; (iii) as attorney-in-
fact or agent of the Mortgagor, OI in its own name as Mortgagee
and under the powers hereiln granted, hold, operate, manage and
control the Premises, the Rents, the Leases, the Facility Lease

o3 and other Collateral relating thereto and conduct the business,

o if any, thereof either personally or by its agents, contractors

s or nominees, with full power to use such measures, legal or
equitable, as in its discretion or in the discretion of its
successors or assigns may be deemed proper Or necessary to
enforce the payment of the Rents, the Leases and other Collateral
relating thereto (including actions for the recovery of rent,
actions in forcible detainer and actions in distress of rent);
(iv) cancel or terminate the Facility Lease, any Leasé oOr

b sublease for any cause or on any ground which would entitle the

2 Mortgagor to cancel the same; (v) elect to disaffirm any Lease oOr
. sublease made subsequent hereto or subordinated to the lien
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hereof; (vi) make all necessary Or proper repairs, decorations,
renewals, replacements, alterations, additions, betterments and
improvements to the Premises that, in 1its discretion, may seem
appropriate; (vii) insure and reinsure the Collateral for all
risks incidental to the Mortgagee’s possession, operation and
management thereof; and (viii) receive all such Rents and
proceeds, and perform such other acts in connection with the
management and operation of the Collateral, as the Mortgagee 1in
its discretion may deem proper, the Mortgagor hereby granting the
Mortgagee full power and authority to exercise each and every one
of the rights, privileges and powers contained herein at any and
all times after any Default without notice to the Mortgagor Or
any other Person. The Mortgagee, in the exercise of the rights
and powers conferred upon it hereby, shall have, subject to the
rights of any holder of any prior Lien permitted by the Credit
Agreement or hereby, full power tO use and apply the Rents to the
payment of or on account of the following, in such order as it
may determine: (a) to the payment of the operating expenses of
the Premises, including the cost of management and leasing

, rhereof (which shall include reasonable compensation to the

3 Mortgagee and its agents or contractors, if management is

i delegated to agents or contractors, and it shall also include
lease commissions and other compensation and expenses of seeking
and procuring tenants and entering into leases), established
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4 claims for damages, if any, and premiums on insurance hereinabove
E authorized:; (b) to the payment of taxes, charges and special
4 assessments, the costs of all repairs, decorating, renewals,

replacements, alterations, additions, betterments and
improvements of the Collateral, including the cost from time to
time of installing, replacing or repairing the Collateral, and of
placing the Collateral in such conditions as will, in the
judgment of the Mortgagee, make it readily rentable; and (c) to
the payment of any Liabilities. The entering upon and taking
possession of the Premises, or any part thereof, and the |
collection of any Rents and the application thereof as aforesaid
shall not cure or waive any Default theretofore or thereafter
occurring or affect any notice or Default hereunder or invalidate
any act done pursuant to any such Default or notice, and, _
notwithstanding continuance in possession of the Premises Or any
part thereof by the Mortgagee or a receiver and the collection,
receipt and application of the Rents, the Mortgagee shall be,
subject to the rights of any holder of any prior Lien permitted
by the Credit Agreement or hereby, entitled to exercise every
right provided for in this Mortgage or by law or in equity upon
or after the occurrence of a Default. Any of the actions
referred to in this Section 3.5 may be taken by the Mortgagee
irrespective of whether any notice of Default (other than any
notice required by: the Credit Agreement oI this Mortgage as a
condition to the existence of a Default) has been given hereunder
and without regard to the adequacy of the security for the
indebtedness hereby secured.
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3.6. Personal Property. If any Default shall occur, the
Mortgagee may, subject to the rights of any holder of any prior
Lien permitted by the Credit Agreement or hereby, exercise from
time to time any rights and remedies available to it under
Applicable Law upon default in payment of indebtedness. The
Mortgagor, subject to the rights of any holder of any prior Lien
permitted by the Credit Agreement or hereby, shall, promptly upon
request by the Mortgagee, assemble the Collateral and make it
available to the Mortgagee at such place or places, reasonably
convenient for both the Mortgagee and the Mortgagor, as the
Mortgagee shall designate. The Mortgagor hereby, subject to the
rights of any holder of any prior Lien permitted by the Credit
Agreement or hereby, expressly waives, to the fullest extent
permitted by Applicable Law, any and all notices, advertisements,
hearings, or process of law in connection with the exercise Dby
the Mortgagee of any of its rights and remedies after a Default
occurs. If any notification of intended disposition of any of
the Collateral is required by law, such notification, if mailed,
shall be deemed reasonably and properly given if mailed by
registered or certified mail, return receipt requested, at least
ten (10) days before such disposition, postage prepaid, addressed
to the Mortgagor either at the address shown above or at any
other address of the Mortgagor appearing on the records of the
Mortgagee. Without limiting the generality of the foregoing,
whenever there exists a Default hereunder, the Mortgagee, subject
to the rights of any holder of any prior Lien permitted by the
Credit Agreement or hereby, may, with respect to so much of the
Collateral as is personal property under Applicable Law, to the
fullest extent permitted by Applicable Law, without further
notice, advertisement, hearing or process of law of any kind, (i)
notify any Person obligated on the Collateral to perform directly
for the Mortgagee its obligations thereunder, (i1i) enforce
collection of any of the Collateral by suit or otherwise, and
surrender, release or exchange all or any part thereof oOr
compromise or extend or renew for any periocd (whether or not
longer than the original period) any obligations of any nature of
any party with respect thereto, (iii) endorse any checks, drafts
or other writings in the name of the Mortgagor to allow .
collection of the Collateral, (iv) take control of any proceeds
of the Collateral, (v) enter upon any premises where any of the
Collateral may be located and take possession of and remove such
Collateral and render all or any part of the Collateral unusable,
all without being responsible for loss or damage, (vi) sell any
or all of the Collateral, free of all rights and claims of the
Mortgagor therein and thereto, at” any lawful public or private
sale, and (vii) bid for and purchase any or all of the Collateral
at any such public or private sale. Any proceeds of any
disposition by the'Mortgagee of any of the Collateral may,
subject to the rights of any holder of any prior Lien permitted
by the Credit Agreement or hereby, be applied by the Mortgagee to
the payment of expenses in connection with the Collateral
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(including attorneys’ fees and legal expenses) and any balance of
such proceeds will be applied by the Mortgagee toward the payment
of such of the Liabilities and in such order of application as
the Mortgagee may from time to time elect. )

Without limiting the foregoing, the Mortgagee may, subject
to the rights of any holder of any prior Lien permitted by the
Credit Agreement or hereby, exercise from time to time any rights
and remedies available to it under the Uniform Commercial Code or
other Applicable Law as in effect from time to time or otherwise
available to it under Applicable Law. The Mortgagor hereby
expressly waives presentment, demand, notice of dishonor, protest
and notice of protest in connection with the Notes and, to the
fullest extent permitted by Applicable Law, any and all other
notices, demands, advertisements, hearings or process of law 1in
connection with the exercise by the Mortgagee of any of its
rights and remedies hereunder. The Mortgagor hereby, subject to
the rights of any holder of any prior Lien permitted by the
Credit Agreement or hereby, constitutes the Mortgagee 1its
attorney-in-fact with full power of substitution to take
possession of the Collateral upon any Default and, as the
Mortgagee in its sole discretion deems necessary Or proper, tO
execute and deliver all instruments required by the Mortgagee to
accomplish the disposition of the Collateral; this power of
attorney is a power coupled with an interest and is irrevocable
while any of the Liabilities are outstanding.

3.7. Performance of Third Party Agreementg. The Mortgagee
may, in its sole discretion at any time after the occurrence of a

Default (or prior thereto if so provided elsewhere 1in this
Mortgage), notify any Person obligated to the Mortgagor under oOr
with respect to any Third Party Agreements of the existence of a
Default, require that performance be made directly to the
Mortgagee at the Mortgagor’s expense, advance such sums as are
necessary or appropriate to satisfy the Mortgagor’s obligations
thereunder and exercise, on behalf of the Mortgagor, any and all
rights of the Mortgagor under the Third Party Agreements
(including, without limitation, any options to renew, options to
purchase and rights of first refusal under the Facility Lease) as
the Mortgagee, in its sole discretion, deems necessary oOr
appropriate; and the Mortgagor agrees tO cooperate with the
Mortgagee in all ways reasonably requested by the Mortgagee
(including the giving of any notices requested by, or joining in
any notices given by, the Mortgagee) to accomplish the foregoing.

3.8. No Liability on Mortgagee. Notwithstanding anything
contained herein, prior to the succession of the Mortgagee (oOr
its assignee or designee), by foreclosure, exercise of remedies
or otherwise, to the interests of the Mortgagor under any of the
Third Party Agreements, the Mortgagee shall not be obligated to
perform or discharge, and does not hereby undertake to perform Or
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discharge, any obligation, duty or liability of the Mortgagor,
whether hereunder, under any of the Third Party Agreements or
otherwise, and the Mortgagor shall and does hereby agree to
indemnify against and hold the Mortgagee harmless of and.from any
of the following accruing and/or occurring prior to any such
succession by Mortgagee (or its assignee or designee) to the
interests of the Mortgagor (provided, however, that the following
indemnity shall not be qualified as to liabilities, losses or
damages arising from any Third Party Agreements, Mortgagee, or
its assignee or designee, is not required by law to assume or
does not assume): any and all liabilities, losses or damages
which the Mortgagee may incur or pay under or with respect to any
of the Collateral or under or by reason of its exercise of rights
hereunder and any and all claims and demands whatsoever which may
be asserted against the Mortgagee by reason of any alleged
obligations or undertakings on its part to perform or discharge
any of the terms, covenants or agreements contained in any of the
Collateral or in any of the contracts, documents or instruments
evidencing or creating any of the Collateral and under any of the
Third Party Agreements or under or by reason hereof, or in the
defense of any claims or demands. The Mortgagor agrees to
reimburse the Mortgagee immediately upon demand for the full
amount thereof, including costs, expenses and attorneys’ fees.

To the extent permitted by Applicable Law, the Mortgagee shall
not have responsibility for the control, care, management or
repalr of the Premises or be responsible or liable for any
negligence in the management, operation, upkeep, repair or
control of the Premises resulting in loss, injury or death to any
tenant, licensee, employee, stranger or other Person. No
liability shall be enforced or asserted against the Mortgagee in
connection with its exercise of the powers granted to it under
this Mortgage except such liability as may result from the
Mortgagee’s bad faith, material breach of this Mortgage, gross
negligence or wilful misconduct, and the Mortgagor expressly
waives and releases any such liability.

IV. GENERAL

4.1. Permitted Acts. The Mortgagor agrees that, without
affecting or diminishing in any way the liability of the
Mortgagor or any other Person (except any Person expressly
released in writing by the Mortgagee) for the payment or
performance of any of the Liabilities or for the performance of
any obligation contained herein or, affecting the lien hereof upon
the Collateral or any part thereof, the Mortgagee may at any time
and from time to time, without notice to or the consent of any
Person (but only to the extent that such actions are allowed to
be taken by Mortgagee pursuant to the Credit Agreement), release
any Person liable for the payment or performance of the Notes or

any of the other Liabilities or any guaranty given in connection

therewith; extend the time for, or agree to alter the terms of
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payment of, any indebtedness under the Notes or any of the other
Liabilities or any guaranty given in connection therewith; modify
or waive any obligation; subordinate, modify or otherwise deal
with the lien hereof; accept additional security of any kind for
repayment of the Notes or the other Liabilities or any guaranty
given in connection therewith; release any Collateral or other
property securing any or all of the Notes or the other
Liabilities or any guaranty given in connection therewith; make
releases of any portion of the Premises; consent to the making of
any map or plat of the Premises; consent to the creation of a
condominium regime on all or any part of the Premises or the
submission of all or any part of the Premises to the provisions
of any condominium act or any similar provisions of law of the
state where the Premises are located, or to the creation of any
easements on the Premises or of any covenants restricting the use
or occupancy thereof; or exercise or refrain from exercising, oOr
waive, any right the Mortgagee may have.

4.2. Legal Expenses. The Mortgagor agrees to indemnify,
defend and hold the Mortgagee harmless from and against all loss,
damage and expense, including (without limitation) attorneys’
fees, costs and expenses incurred in connection with any suit or
proceeding in or to which the Mortgagee may be made or become a
party for the purpose of protecting the lien or priority of this
Mortgage. The provisions of this Section 4.2 shall survive the
gsatisfaction and release of this Mortgage and the repayment and
satisfaction of the Liabilities.

4.3. Collateral Documents. The Mortgagor covenants that it
will timely and fully perform and satisfy all the terms,
covenants and conditions of any and all of the Collateral
Documents. If there shall be any inconsistency between the
provisions of this Mortgage and the Credit Agreement, the Credit
Agreement shall prevail.

4.4, Revolving lLoans; Obligatory Future Advances;
Partial Release.

(a) The Mortgagor and Mortgagee intend and agree that the
indebtedness secured hereby will periodically and from time to
time increase and decrease as provided in the Credit Agreement.
The Mortgagor and the Mortgagee further expressly agree that
should all monies advanced to the Mortgagor pursuant to the
Credit Agreement be totally repaid and the balance owing to the
Mortgagee be reduced to zero at amny time or from time to time,
this Mortgage shall not become null or void by operation of law
or otherwise, but shall instead remain in full force and effect
and shall retain its priority position of record until the
termination of the Credit Agreement and of all obligations of the
Mortgagee to make any advances or disbursements thereunder and
the full parent and satisfaction of the Liabilities.
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(b) This Mortgage is granted to secure future advances and
loans from the Mortgagee to or for the benefit of the Mortgagor
or its successors and assigns or the Premises, as provided in the
Credit Agreement regardless of whether, at the time or times of
such advances, the Mortgagor is then the owner of the Collateral
or any interest in any part thereof, and costs and expenses of
enforcing the Mortgagor’s obligations under this Mortgage, the
I,oan Documents and the Credit Agreement. All advances,
disbursements or other payments required by the Credit Agreement
are obligatory advances up to the credit limits established
: therein and shall, to the fullest extent permitted Dby law, have
3 priority over any and 211 mechanics’ Liens and other Liens and
encumbrances arising after this Mortgage is recorded. The first
amounts advanced under the Credit Agreement shall be deemed to be

rhe last amount repaid under the Credit Agreement.
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(c) 1If it is contemplated by the Credit Agreement that
partial releases of this Mortgage will be given Or such partial
releases are otherwise agreed to by the Mortgagee, no such
release (or any other release) shall affect the lien of this
Mortgage or the remainder oOf the Premises encumbered hereby.
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4.5. Security Agreement; Fixture Filing. This Mortgage, tO
the extent that it conveys Or otherwise deals with personal

property or with items ot personal property which are or may

become fixtures, shall also be construed as a security agreement

under the Uniform Commercial Code as in effect in the state in

which the premises are located, and this Mortgage constitutes a

financing statement filed as a fixture filing in the real estate

mortgage records of the Office of the Judge of Probate of the
County in which the Premiges are located with respect Lo any and

; 211 fixtures included within the term "Collateral" as used herein
; and with respect to any personal property that may now be or

hereafter become such fixtures. FoOr purposes of the foregoing,
the Mortgagor is the debtor (with its address as set forth in the

preamble of this Mortgage), the Mortgagee igs the secured party
(with its address as set forth in the preamble of this Mortgage)

and the name of the record owner of the Premises is the lessor Or
jandlord named on Exhibit B hereto.
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4.6. Intentionally Omitted.

4 7. Notices. All notices and other communications
provided to any party hereto under this Mortgage shall be in
writing or by telex or Dy facsimile and addressed or delivered tO
it at its address set forth on the signature pages hereof or at
such other address as may be designated by such party from time
to time in a noticde complying as to delivery with the terms of
rhis Section to the other parties. ANy notice, if mailed and

properly addressed with postage prepaid, shall be deemed given
when received; any notice, 1if transmitted by telex or facsimile,
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shall be deemed given when transmitted (answerback confirmed in

facsimiles) .

4 8. Successors; the Mortgagor; Gender. All provisions
hereof shall bind the Mortgagor and the Mortgagee and theilr

respective successors, vendees and assigns and shall inure to the
benefit of the Mortgagee and the Mortgagor and their respective
successors and permitted assigns hereunder or under the Credit
Agreement; provided, however, that the foregoing shall not in any

way limit, restrict or modify the provisions of Section 1.4
sbove. Wherever used, the singular number shall include the

plural, the plural the singular, and the use of any gender shall
be applicable to all genders.

4.9. Care by the Mortgagee. The Mortgagee shall be deemed
to have exercised reasonable care 1n the custody and preservation

of any of the Collateral assigned by the Mortgagor to the
Mortgagee Or 1in the Mortgagee’s possession if it takes such
action for that purpose as the Mortgagor requests in writing, but
failure of the Mortgagee to comply with any such request shall
not of itself be deemed to be (or to be evidence of) a failure to
exercise reasonable care, and no failure of the Mortgagee tO
preserve or protect any rights with respect to such Collateral
against prior or other parties, or to do any act with respect tO
the preservation of such Collateral not so requested by the
Mortgagor, shall be deemed a failure to exercise reasonable care

in the custody or preservation of such Collateral.

4.10. No Obligation on Mortgagee. This Mortgage 1is
intended only as security for rhe Liabilities. Anything herein
ro the contrary notwithstanding (i) the Mortgagor shall Dbe and
remain liable under and with respect to the Collateral to perform
211 of the obligations assumed DYy it under or with respect tO
each thereof, (ii) except as herein otherwise expressly provided,
the Mortgagee shall have no obligation or liability under or with
respect to the Collateral by reason or arising out of this
Mortgage and (iii) except as herein otherwise expressly provided,
the Mortgagee shall not be required or obligated in any manner to
perform oOr fulfill any of the obligations of the Mortgagor under,

pursuant to or with respect to any of the Collateral.

4. 11. No Waiver; Writing. To the extent permitted by
Applicable Law, (1) no delay on the part of the Mortgagee in the

exercise of any right or remedy shall operate as a waiver
thereof, and no single OX partial exercise by the Mortgagee of

any right or remedy shall preclude other Or further exercise
rhereof or the exercise of any other right or remedy, (ii) the

granting oOr withholding of consent by the Mortgagee to any
rransaction as required by the terms hereof shall not be deemed a

waiver of the right to require consent to future or successive
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transactions, and (iii) no amendment, waiver or supplement in any

way affecting this Mortgage shall in any event be effective
unless set forth in a writing signed by the Mortgagee.

4.12. Governing Law; Submiggion to Jurisdiction;
Severability. This Mortgage shall be a contract made under and

governed by the internal laws of the State in which the Premises
are located. Whenever possible, each provision of this Mortgage
shall be interpreted in such manner as to be effective and valid
under Applicable Law, but if any provision of this Mortgage shall
be prohibited by or invalid under Applicable Law, such provision
shall be ineffective to the extent of such prohibition or
invalidity, without invalidating the remainder of such provision
or the remaining provisions of this Mortgage, it belng the
parties’ intention that this Mortgage and each provision hereot
be effective and enjoyed to the fullest extent permitted by
Applicable Law. Except as provided herein with respect to
foreclosure or power of sale procedures or otherwise required by
Applicable Law, the Mortgagee may enforce any claim arising out
of this Mortgage, the Notes or the other Loan Documents in any
state or Federal court having subject matter jurisdiction and
located in Chicago, Illinois. Nothing herein contained shall
preclude the Mortgagee from bringing an action or proceeding in
respect hereof in any other country, state or place having
jurisdiction over such action. The Mortgagor irrevocably waives,
to the fullest extent permitted by law, any objection which it
may have now or hereafter to the laying of the venue of any such
suit, action or proceeding brought in any such court and any
claim that any such suit, action or proceeding brought in such a
court has been brought in an inconvenient forum.

4.13. Waiver. The Mortgagor, on behalf of itself and all
Persons now or hereafter interested in the premises or the
Collateral, to the fullest extent permitted by Applicable Law
hereby waives all rights under all appraisement, homestead,
moratorium, valuation, exemption, stay, extension, and redemption
statutes, laws or equities now or hereafter existing, and hereby
further waives the pleading of any statute of limitations as a
defense to any and all Liabilities secured by this Mortgage, and
the Mortgagor agrees that no defense, claim or right based on any
thereof will be asserted, or may be enforced, in any action
enforcing or relating to this Mortgage or any of this Collateral.
Without limiting the generality of the preceding sentence, the
Mortgagor, on its own behalf and on behalf of each and every
Person acquiring any interest in Or title to the Premises
subsequent to the date of this Mortgage, hereby irrevocably
waives any and all rights of redemption from sale under any order
or decree of foreclosure of this Mortgage or under any pPOWer
contained herein or under any sale pursuant to any statute,
order, decree or judgment of any court. The Mortgagor, for ,
itgself and for all Persons hereafter claiming through or under it
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or who may at any time hereafter become holders of Liens junior

to the lien of this Mortgage, hereby expressly waives and
releases, to the extent permitted by Applicable Law, all rights
to direct the order in which any of the Collateral shall _be sold

in the event of any sale or sales pursuant hereto and to have any

of the Collateral and/or any other property now or hereaftter
constituting security for any of the indebtedness secured hereby

marshalled upon any foreclosure of this Mortgage or of any other
security for any of said indebtedness.

4,14. JURY TRIAL. THE MORTGAGOR HEREBY EXPRESSLY WAIVES
ANY RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO
ENFORCE OR DEFEND ANY RIGHTS UNDER THIS MORTGAGE OR ANY LOAN
DOCUMENTS TO WHICH IT IS A PARTY, OR UNDER ANY AMENDMENT,
INSTRUMENT, DOCUMENT OR AGREEMENT DELIVERED OR WHICH MAY IN THE
FUTURE BE DELIVERED IN CONNECTION HEREWITH OR THEREWITH OR
ARISING FROM ANY RELATIONSHIP EXISTING IN CONNECTION WITH THIS
MORTGAGE OR ANY LOAN DOCUMENT, AND AGREES THAT ANY SUCH ACTION OR
PROCEEDING SHALL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY.

4.15. Intentionally Omitted.
4.16. Mortgagee Not a Joint Venturer or Partner. The

Mortgagor and the Mortgagee acknowledge and agree that in no
event shall the Mortgagee be deemed to be a partner or joint
venturer with the Mortgagor. Without limitation of the
foregoing, the Mortgagee shall not be deemed to be such a partner
or joint venturer on account of its becoming a mortgagee in
possession or exercising any rights pursuant to this mortgage or
pursuant to any other instrument or document evidencing or
securing any of the Liabilities secured hereby, or otherwise.

4 17. Time of Essence. Time is declared to be of the

essence in this Mortgage, the Notes and the Loan Documents and of

every part hereof and thereof.
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IN WITNESS WHEREOF, each of the undersigned has caused its
duly authorized officer to execute and deliver this Mortgage 1n
Chicago, Illinois on the day and year first above written.

HARBERT INTERNATIONAL, INC.,

Witness:

V. d A By

Ma ng Name:
Title:

Address:

Facsimile No.:
Attention:

Facsgsimile No.:
Attention:

Accepted:

CONTINENTAL BANK N.A., as Agent

""'l-l--'f'

s
By: AT (Wl

i’

_A... A L1 N OE
Title: yice Precident =

231 South LaSalle Street
Chicago, Illinois 60697

Facsimile: (312) S&%x33%%& 828-1974
Attention: Bruce A. Simons

Address:

15061079 Ver & 6/30/92 3:49 -4] -

a Delaware corporation

. ‘ /[}L——

One Riverchase Parkway South
Birmingham, Alabama 35244
(205) 987-5505

Swift C. Barnes, III

Chief Financial Officer

with a copy to:

Balch & Bingham .

1910 Sixth Avenue North
Suite 2600

Birmingham, Alabama 35203
(205) 252-1074

John F. Mandt, Esqg.

ar—

[ —— n S WP AT T
TR S R T A R T
h ." -.N '-'_ L . . .

R TR TR R
e A A SR L



il
N
E
-
A
4
:]
i
j
]
g
D

STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

1, 1V / A A , the undersigned, a Notary
Publi 1n and f-r sgid County in said State, hereby certify that
| ’ - Dasvstia , whose name as * :

M}l‘v‘ of HARBERT INTERNATIONAL, INC., a Delaware
corporation, is signed to the foregoing instrument and who is
known to me, acknowledged before me on this date that, being
informed of the contents of said instrument, he, as such officer
and with full authority, executed the same voluntarily for and as
the act of said corporation.

Given under my hand and official seal, thisijﬁﬂglday of
: , 1992.

A\ ares /J A

Notary Public

i i ';'1:1- ~ ir‘ :.-:t‘,l; . ..urrjl.
] s k .i'. t ;i : 2 :_j’ i-: E'T;.T
I £
NGL"’J‘ F “ i _-mlﬁ' 'fl E H191J
3 | CLG’ CouuintY
b My Commissicn bxpires Dec. 24, 1934 2

. R PP s R
My commission expires: - J% /
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STATE OF ILLINOIS )
) SS.

COUNTY OF COOK )

I, Maria L. Varnava , the undersigned, a Notary
Public in and for said County in said State, hereby certify that

John A. Edinger , WhoSe name as Vice President
of CONTINENTAL BANK N.A., a national banking

association, is signed to the foregoing instrument and who is
known to me, acknowledged before me on this date that, being
informed of the contents of said instrument, he, as such officer
and with full authority, executed the same voluntarily for and as
the act of said corporation.

Given under my hand and offiéial seal, this 3g+hday of
June , 1992,

[NOTARIAL SEAL] /”41 A~ AN Y AN
7 Notary plic

My commission expires:

My commission expires:

"OFFICIAL SEAL”
MARIA L. VARNAVA
Notary Public, State ot illinois

COOK COUNTY
My Commission Expires Feb. 8, 1993
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EXHIBIT "A"

A parcel of land situated in the W 1/2 of the SE 1/4 of Section 30, Township 19 South, Range 2
West, Shelby County, Alabama and being more particularly described as follows:

Commence at the SE corner of the SW 1/4 of the SE 1/4 of Section 30, Township 19 South, Range

2 West; thence along the East line of said 1/4-1/4 section North 00 deg. 26 min., 2] sec. West,
1.067.00 feet along 1/4-1/4 line to the point of beginning; thence South 57 deg. 21 min. 00 sec.
West 909.19 feet; thence North 32 deg. 39 min. 00 sec. West, 320.00 feet to the beginhing of a curve
to the right, said curve having a central angle of 67 deg. 37 min. 00 sec., a radius of 118.00 feet
and length of 139.26 feet; thence North 34 deg. 58 min. 00 sec. East, 188.58 feet to the beginning
of a curve to the left, said curve having a central angle of 23 deg. 06 min. 00 sec., a radius of
285.00 feet and a length of 114.90 feet; thence North 1} deg. 52 min. 00 sec. East, 61.05 feet to
the beginning of a curve to the right, said curve having a central angle of 25 deg. 23 min. 00 sec,
a radius of 380.00 feet and length of 168.35 feet; thence North 37 deg. 15 min. 00 sec. FEast, 61.94
feet to the beginning of a curve to the left, said curve having a central angle of 10 deg. 53 nmun.
00 sec., a radius of 965.00 feet and length of 183.30 feet; thence North 26 deg. 22 min. 00 sec. fF.ast,
161.06 feet to the beginning of a curve to the right, said curve having a central angle of 07 deg.
53 min. 00 sec., a radius of 732.00 feet, and a length of 100.72 feet; thence North 34 deg. 15 min.
00 sec. East, 78.34 feet to the beginning of a curve to the left, said curve having a central angle
of 09 deg. 15 min. 00 sec., a radius of 717.00 feet and a length of 115.75 feet: thence North 25 dep.
00 min. 00 sec. East, 61.94 feet to the beginning of a curve to the left, said curve having a central
angle of 58 deg. 36 min. 00 sec., a radius of 50.00 feet and 2 length of 51.14 feet; thence North 31
deg. 36 min. 00 sec. West, 13.02 feet to the Southeasterly right-of -way line of Valleydale Road as
of August 6, 1975; thence North 57 deg. 18 min. 52 sec. Fast along said right-of -way, 127.02 feet,
thence South 33 deg. 36 min. 00 sec. East, 6.90 feet to the beginning of a curve to the right, snd
curve having a central angle of 79 deg. 42 min. 00 sec., a radius of 170.00 feet and a length of
236.47 feet: thence South 46 deg. 06 min. 00 sec. West, 84.64 feet to the beginning of a curve (o
the left, said curve having a central angle of 19 deg. 44 min. 00 sec., a radius of 667.00 feet and
a length of 229.72 feet; thence South 26 deg. 22 min. 00 sec. West, 161.06 feet to the beginning of
a curve to the right, said curve having a central angle of 10 deg. 53 min. 00 sec., a radius ol
1.030.00 feet and a length of 195.65 feet; thence South 37 deg. 15 min. 00 sec. West, 61.94 feet to
the beginning of a curve to the left, said curve having a central angle of 25 deg. 23 min. 00 sec.,
a radius of 315.00 feet and a length of 139.55 feet; thence South 11 deg. 52 min. 00 sec. West, 61 05
feet to the beginning of a curve to the right, said curve having a central angle of 08 deg. 27 min.
48 sec.. a radius of 350.00 feet and a length of 51.70 feet, thence North 57 deg. 21 min. 00 sec.
East, 865.10 feet to the 1/4-1/4 line; thence South 00 deg. 26 min. 21 sec. East, 573.23 feet along
said 1/4-1/4 line to the point of beginning; less and excep! such portion of the foregoing tract as
lies within the present right-of-way of Valleydale Road. Subject to outstanding mineral and

mining rights, plus restrictive covenants, restricions, rights of way and easements of record.
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EXHIBIT B

Lease Agreenent between The Industrial Development Board of
the City of Pelham, as Landlord, (the "lLandlord") and Harbert

Construction Corporation, as Tenant, (the "Qriginal Tenant")
dated September 1, 1975 and recorded in Deed Book 294 page 794 1n

the Probate Office of Shelby County, Alabama and amended by First
Supplemental Lease Agreement between Landlord and the Original
Tenant recorded in Misc. Book 42 page 503, assigned by the
Original Tenant to Harbert International, Inc. (the "Mortgagor")
by instrument dated September 10, 1981, confirmed under
Acknowledgement and Confirmation Regarding Lease Agreement among
Landlord, the Mortgagor and AmSouth Bank, N.A., as Trustee, dated
March 1, 1991, as recorded in Real 23 page _415 in said
Probate Office as further amended by the Second Supplemental
Lease Agreement between the Mortgagor and the Landlord dated
March 1, 1991, as recorded in Real _ 330 page 427 in said
Probate Office, which demises, jinter alia, the Real Estate
described on Exhibit A.

- ur it
=R T SR TR T R e

R T TR s AT B TS AT T AR
L e L L i e ey e TR L=l T
k] A -\. - - '._ A . - - -

.



EXHIBIT "C"
PERMITTED EXCEPTIONS

1. LLiens and other matters permitted under Section 7.2,3 of the
within-mentioned Credit Agreement.

2. Ad valorem taxes due October 1, 1991 and during all
subsequent years.

3. Applicable zoning, subdivision, building and other land-use
laws, rules, regulations, ordinances and resolutions,

y including applicable building line, setback and sidelot

o restrictions.

4 4. Restrictions, covenants and conditions as set out in deed

E from The Harbert Equitable Joint Venture to Harbert

5 Construction Corporation recorded in the Office of the Judge
4 of Probate of Shelby County, Alabama in Deed Book 293,

beginning at page 226.

5. Minerals, gas, oil, sand, gravel and clay and mining and
other rights, privileges and immunities related thereto not
owned or leased by Mortgagor, which hereby are expressly
excepted from this Mortgage, including rights as conveyed in
Deed Book 94, beginning at page 349 in the Office of the
Judge of Probate of Shelby County, Alabama.
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; 6. Declaration of Protective Covenants, Agreements, Easements,
k Charges and Liens for Riverchase (Business) by Amendment

: No. 2 as recorded in Misc. Book 9, beginning at page 633 1in
4 the Office of the Judge of Probate of Shelby County,

4 Alabama, and By-lLaws relating thereto; and Articles of

; Incorporation of Riverchase Business Association, Inc.

i recorded in Corporation Book 13, beginning at page 488 and

y amended in Corporation Book 15, beginning at page 813 in the
3 Office of the Judge of Probate of Shelby County, Alabama.

j; 7. Easement agreement as set out in Deed Book 2396, beginning at
g page 293 in the Office of the Judge of Probate of Shelby

g County, Alabama.

é 8. Agreement concerning electric service to Riverchase between

! Alabama Power Company and The Harbert Equitable Joint

4 Venture as recorded in Misc.. Book 15, beginning at page 401

ﬁ in the Office of the Judge of Probate of Shelby County,

; Alabama.

E 9. Rights as to sanitary sewer use as set out in Deed from The

. Harbert Equitable Joint Venture to the City of Hoover.

E recorded in Deed Book 353, beginning at page 87 in the

; Office of the Judge of Probate of Shelby County, Alabama.
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Lease Agreement between The Industrial Development Board of
the City of Pelham and Harbert Construction Corporation,
dated as of September 1, 1975 and recorded in Deed Book 294,
beginning at page 794, in the Office of the Judge of Probate
of Shelby County, Alabama, as amended by First Supplemental
LLease Agreement dated as of September 1, 1981 and recorded
in Misc. Book 42, beginning at page 503 in the Office of the
Judge of Probate of Shelby County, Alabama and by a Second
Supplemental Lease Agreement dated as of March 1, 1991,

recorded in Real Book 336, beginning at page 427 in the
Office of the Judge of Probate of Shelby County, Alabama.

Mortgage, Security Agreement and Indenture of Trust given by
The Industrial Development Board of the Town of Pelham,
dated as of September 1, 1975, recorded in Mortgage 349,
beginning at page 263, in the Office of the Judge of Probate
of Shelby County, Alabama, as amended by a First
Supplemental Mortgage, Security Agreement and Indenture of
Trust dated March 1, 1991 recorded in Real Book 336,
beginning at page 435, in the Office of the Judge of Probate
of Shelby County, Alabama.

Acknowledgement and Confirmation Regarding Lease Agreement
among The Industrial Development Board of the Town of

Pelham, Harbert International, Inc. and AmSouth Bank, N.A.,
dated as of March 1, 1991 and recorded in the Office of the

Judge of Probate of Shelby County, Alabama at Real Book 336,
beginning at page 423.

Statement Respecting Lease from The Industrial Development
Board of the Town of Pelham and AmSouth Bank, N.A. to

Continental Bank N.A., as agent, dated as of March 13, 1991.

Landlord and Trustee's Agreement from The Industrial
Development Board of the Town of Pelham and AmSouth Bank,

N.A. to Continental Bank N.A., as agent, dated as of March
13, 1991.

Future Advance Leasehold Mortgage, Assignment of Leases and
Rents, Security Agreement and Financing Statement (the
"Existing Mortgage") by and between Mortgagor and
Continental Bank N.A., a national banking association, as
Agent (the "Existing Agent") for certain Lenders (as defined
in that certain Credit Agreement made as of March 26, 1991,
executed by Mortgagor, et al.) dated as of March 26, 1991
and recorded in the Office of the Judge of Probate of Shelby
County, Alabama at Real Book 336, beginning at page 457.
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