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Thie instrument prepared bys

Timothy D. Davis

Gordon, Silberman, Wiggine & Childs, P.C. ™
1400 southTrust Towear

Birmingham, Alabama 35203

8 F ALARAMA )
¢ E: COUNTY )

Yoy

RTGAGE SECURITY

thia ﬁ% day of Janwary=-1992, by Landscapé Services, Inc., an Alabama
corporation, whose address is 4841 Highway 280 East, Birmingham, Alabama 35243,
Attention: Oomar Touchstone ("Mortgagor”) and SOUTHTRUST BANK OF AL ABAMA ,
MATIONAL ASSOCTATION, a national banking association organized and existing under
the laws of the United Btates of America with principal offices in Birmingham,
Alabama, whoee address is Post Office Box 2554, Birmingham, Alabama 35290,
Attention: cCommercial Loan Department (“Mortgagee®). |

(*Mortgage~), made and entered into

HITHESBET D

WHEREAS, Mortgagor is justly indebted to Mortgagee in the principal amount
of Three Hundred Twaenty Thousand and no/100 Dollars ($320,000.00) (the "Loan”),
or such portion theraof as has been disbursed from time to time under the
provisions of a Term Loan Agreement hetween Mortgagor and Mortgagee of even date
herawith (hereinafter, together with any extensions, revisions, modifications
or amendments hereafter made, referred to as the "Loan Agreement™), as avidenced
by a Promissory Note in the original principal amount of sixty-four Thousand and
no/100 pollars ($64,000.00) of even date herewith, payable to the Mortgagae and
a Promissory Note in the original principal amount of Two Bundred Fifty-six
Thousand and no/l100 Dollars ($256,000.00), of even date herewith, payable to
Mortgagee (hereinafter collectively raferred to as the "Note*) with interest
thereon, and payable as provided for in the Note (all of the MNote, the Loan
Agreement, this Mortgage and/or any other documents and instruments ralating to
the Loan hereinafter collectively referred to as the “Loan pocumente*}; and

WHEREAS, the pnrtias dasire to secure all of the following (hereinafter
collectively referred to as the “sSecured obligatione®):

(a) The payment of the principal amount of tha Note, together
with interest thereon, and all renewals, extensions and modifications thereof,
and all refinancinge of any part of the Note, and any and all indebtedness of
Mortgagor to Mortgagee, due, or to become dua, which Mortgagee has advanced, or
has obligated itself to advance, and all other indebtedness of Mortgagor to
Mortgagee arlsing ocut of any ona or more of the Loan Documents and all other
additional indebtedness of Mortgagor to Mortgages, now exiating or hereafter
arising, whether joint or several, due or to become due, absolute or contingent,
direct or indirect, liquidated or unliquidated, and any renewals, extensions
and/or modifications thareocf, and whether incurred or given as maker, endorser,
guarantor or otherwise (all of the foregoing hereinafter referred to collectively
as the v"sSecured Indebtedness”), including, but not limited to {i) all sume
advanced by Mortgagea to Mortgagor or expended by Mortgagee for Mortgagor‘s
account, including but not limited to advances for taxee and insurance pursuant
tec the terma of this Mortgage; (ii) all court coats, eXpensesd and costa of
whatever kind incident to the collection of any indebtedness secured hereby and
the enforcement or protection of the lien of this conveyancs, including
reagsonable attorney’'s fees; and (iii) any amounts expended by Mortgagee in
removing, isolating or cleaning up any hazardous materials from the Premises,
whether or not such action is required by any “Applicable Environmental Law*
{ag hereinafter defined); and
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| (b) The prompt performance of any and all other ubligafinnn of
Mortgagor to Mortgagee, whether now existing or hereafter arising under or
pursuant to any one or more of the Loan Documents. |

NOW, THEREFORE, for and in coneideration of the Mortgagee making the TLoan
above-mentioned and to secure the prompt payment and performance of the Secured
obligations, Mortgagor does& hereby irrevocably CONVEY, WARRANT, GRANT, BARGAIN,
SELL, ASSIGN, TRANSFER, PLEDGE and set over unto Mortgagee, and the successcrs
and assigna of Mortgagee, all of the following described land and intereste in
land, estates, easements, rights, improvements, personal Pproperty, fixtures,
equipment, furniture, furnishings, appliances and appurtenances, including
raplaiamanta and additions thereto (hereinafter referred to collectively as the
“"Proemisaes") i

{a) All those certain tracts, pieces or parcels of land, and
intereste in land, located in shelby County, Alabama, more particularly described
in Exhibit A attached hereto and by thie reference made a part hereof (the
*Land");

(b) All buildings, structures and improvements of every nature
whatsoever now or hersafter situated on tha Land, and all gas and electric
fixtures, radiators, heaters, engines and machinery, boilers, ranges, elevators
and motors, plumbing and heating fixtures, carpeting and other floor coverings,
water heaters, awnings and storm sashes, and cleaning apparatus which are or
shall be attached to said buildings, structuree or improvements, and all othar
furnishings, furniture, fixtures, machinery, squipment, appliances, vehicles and
personal property of every kind and nature whatsoaver now or hereafter owned by
Mortgagor and located in, on or about, or used or intended to be used with or
in connection with the construction, use, operation or enjoyment of the Premises,
including all extenaions, additions, improvements, betterments, renewals and
replacements, subatitutione, or procaeds from a permitted sale of any of the
foregoing, and all building materials and supplies of every kind now or hereafter
placed or located on the Land (collectively the “Improvementa®), all of which
are hereby declared and shall be deemed to ba fixturaes and accessions to the Land
and a part of the Premises as betwean the parties hereto and all persons claiming
by, through or under them, and which shall be deemad to be a portion ©of the
gecurity for the indebtedness herein described and to be secured by this
Mortgage;

(C) All easements, rights-of-way, strips and gores of land,
vaults, streets, ways, alleya, passages, sewer rights, waters, water courises,
water rights and powers, minerals, flowers, shrubs, crops, trees, timber and
other emblements now or hereafter locatéd on the Land or under or above the same
or any part or parcel thereof, and all ground leases, estates, rights, titles,
interests, privileges, liberties, tenementsa, hereditaments and appurtenahces,
reversions, and remainders whatgoever, in any way belonging, relating or
appertaining to the Premises or any part therecf, or which hereafter shall in
any way belong, relate or be appurtenant thereto, whethar now owned or hereafter
acquired by them; and

(d} All rents, issues, profits and revenuea of the Premisas from
time to time accruing (including without limitation all payments under leasas,
ground leases or tenancies, proceeds of insurance, condemnation payments, tenant
gecurity depoeits and escrow funds), and all of the estate, right, title,
interest, property, possession, claim and demand whatsosver at law, as well as
in equity, of Mortgagor of, in and to the same, reserving only the right to tham
toc collect the same so long as Mortgagor is not in default hereundsr or such
collection is not otherwise restricted by this Mortgage.

PO HAVE AND TO HOLD the Premises and all parte, righta, membars and
appurtenances therecf, to the use and banefit of Mortgages and the successors,
auccapsore-in-title and assigne of Mortgagee, forever; and Mortgagor covenants
that Mortgagor is lawfully seized and possessed of the Premisen as aforesaid and
has good right to convey the same, that the same are unencumbered except for
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those matters expresaly set forth in exhibit A hereto, and Mortgagor does warrant
and will forever defend the title thereto againat the claims of all persons
whomeoever, except as to those matters set forth in said Exhibit A.

PROVIDED, HOWEVER, that should the Secured Indebtadness secured by this
Mortgage be paid according to the tenor and effect thereof when the same shall
pecome due and payable as provided for in the Loan pocuments, and should
Mortgagor perform all covenants contained in the Loan Documants in a timely
manner, then this Mortgage shall be cancelled and released. '

MORTGAGOR HEREBY FURTHER COVENANTS AND AGREES WITE MORTGAGEE AS FOLLOWS:

ARTICLE I

1.01 m;fug_mﬂmw_nf_&m_w'ﬂ Mortgagor will perform,
observe and comply with all the provisions hereof, and of each of tha other Loan
pacuments, including, but not limited to, the due and punctual payment of the
principal amount due under the Note, together with interest thereon, and all

other sums of money regquired to be paid by Mortgagor pursuant to any one Or MOL®
of the Loan Documents, without any dedyctions, credits or set-~offs whatsoever,

1.02 Taxes, Liens apd Other Charges.

(a) Mortgagor shall pay, on Or before the delingquency date
therecof, all taxes, levias, license fees, permit feea and all other charges (in
each case whether genaeral or special, ardinary or extraordinary, or foreseen or
unforesean) of every character whatsoever {including all penalties and interest
thereon) now or hereafter levied, aasessed, confirmed or imposed on, or in
reapect of, or which may be a lien upon the Premises, or any part thereof, or
any estate, right or interest therein, or upon the rents, issueg, income oOr

w=jprofits thereoct, and shall submit to Mortgagee such evidence of the due and
CHpunctual payment of all such taxes, assessments and other feaa and charges as
(OYMortgagee may require, Mortgagor shall have the right before they become
w:delinguant to contest or object to the amount or validity of any such tax,
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assessment, fee or charge by appropriate legal proceedings, but this shall not
be deemed or construed in any way Aas relieving, modifying or axtending
Mortgagor's covenant to pay any guch tax, assessment, fee or charge at the time
and in the manner provided herein, anless Mortgagor has given priorx written
notice to Mortgagea of Mortgagor's intent to sc contest or object, and unlesa,
at Mortgagee‘'s @ole option, (1) Mortgagor shall damonatrate to Mortgagee's
gatigfaction that the legal proceedings shall conclusively operate to prevent
the sale of the Pramises, or any part thereof, to satisfy such tax, asgassment,
fea or charge prior to final determination of such proceedings; and
(ii) Mortgagor shall furnish a good and sufficient bond or gurety as requested
by and satisfactory to Mortgagea; and (iii) Mortgagor shall have provided a good
and sufficient undertaking as may be regquired or permitted by law to accomplish
a stay of such proceedings.

(b) Mortgagor shall pay, ©h or before the due date thereof, all
taxes, asgsessments, charges, expenses, coets and fees which may now Or hareafter
be levied upon, or assessed or charged against, or incurred in connection with,
the Loan and/or any one or more of the Loan pocumants.

{C) Mortgagor shall pay, on O bafore the due date theraof,
(1) all premiums on policies of insurance covering, affecting or relating to the
premises, as reqguired pursuant to section 1.03, below; (ii) all premiums on
collaterally assigned life insurance policies, if any; (iii) all ground rentals,
other lease rentals and other sums, if any, owing by Mortgagor and bacoming due
under any lease or rental contract affecting the premises; and (iv) all utility
charges which are incurred by Mortgagor for the benaefit of the Premises, or which
may bacome & charge or lien against the Premises for gas, elactricity, water and
sewer services and the like furnished to the premises, and all other public or
private assessments or charges of a similar nature affecting the Premises or any
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| i
portion thareof, whethaer or not the nonpayment of same may result in a lien
thereon. Moritgagor shall submit to Mortgagee such evidence of the due and

punugual payment of all such premiums, rentals and othar suma as Mortgagee may
regquire.

(d) In the svent of the passage of any state, federal, municipal
or other governmental law, order, rule or regulation, subsaqguent to’ the date
hereof, in any manner changing or modifying the laws now in force governing the
taxation of mortgages or security agreements, or debts pecured theraby or in the
manner of collecting such taxes sc as to adversely affact Mortgages, Mortgagor
will pay any such tax on or before the due date thereof. If Mortgagor faile to
make such prompt payment or if, in the opinion of Mortgagee, any such etate,
federal, municipal, or other governmental law, order, rule or regulaticn
prohibits Mortgagor from making such payment or would penalize Mortgagoer if
Mortgagor makes such payment, or if, in the opinion of Mortgagee, the making of
such payment might rasult in the imposition of interest bayond the maximum amount
permitted by applicable law, then the entire balance of the secured Indebtednass
and all interest accrued thereon shall, at the option of Mortgagee, become
immediately due and payable. .

(®) Mortgagor shall not suffer any mechanic's, matarialmen's,
laborer's, statutory or other lien to be created or remain outstanding against
the Premises; provided, however, that Mortgagor may contesat any such lien in goocd
faith by appropriate legal proceedings provided the lien is bonded in such mannar
as not to adversely affect the Premises or this Mortgage. Mortgagaee has not
consented and will not consent to the performance of any work or the furnishing
of any materials which might be deemed to create a lien or liens superior to the
lien hereof. |

1.03 B o .

(a) uUpon the request of Mortgagee, Mortgagor shall procurea for,
deliver to and maintain for the benefit of Mortgagee during the term of this
Mortgage, original pald-up insurance policies of such insurance companies, in
such amounts, in form and substance, and with such expiration dates as are
acceptable to Mortgagee and containing non-contributory standard mortgagee
clauses, their equivalent, or a satipfactory mortgagee loss payable endorsement
in favor of Mortgagea, providing the following types of insurance covering the
Premises and the interest and liabilities incident to the ownership, possesaion
and operation thereof: A e

(i) ingurance against loss or damage by fire, lightning,
windstorm, hail, explosion, riot, riot attending a strike, civil
commotion, aircraft, vehicles, wesmcke, vandalisem and malicious
mischief and againat such other hazards as, under good insurance
practices, from time to time are insured against for properties of
eimilar character and location, the mmount of which insurance shall
be not less than the full replacement cost of the Premises without
deduction for depreciation, and which policies of insurancs shall
contain satisfactory replacement coat endoraements;

{iiy during the course of any construction or repair of
the Premipes, to maintain non-reporting builder’'s risk inaurance
with standard walver of subrogation clauses, and, in the event any
portion of the Improvements are completed prior to the satisfaction
of the Secured Indebtaedness, to maintain insurance on all buildings
and other Improvements on the Premises against damage by fire,
windstorm, and other risks normally insured against under so-~called
naxtended coverage®, in companies and amounts satisfactory to
Mortgagee. All policies evidencing such insurance shall have
attached therstc standard mortgages riders making such insurance
payable to Mortgagee as its interest may appear, and all such
policies or appropriate certificates, at Mortgagee's request, shall
be deposited with it;

- 1 I. -
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{(1ii) comprahensive. public liability insurance on an
waccurrence baasis® againet claims for *perasonal injury”, including
without limitation bodily inj , death or property damage
occurring on, in or about the Premises and the adjoining streets,
sidewalks and passageways, such insurance to afford immedjiate
minjmum protection to a limit of not less than $1,000,000 with
respect to personal injury or death to any one or moia persons or,
damage to property;

(iv) worker ‘s compensation insurance (including employer's
liability insurance, if reguested by Mortgagea) for all employees
of Mortgager engaged on or with respect to the Premises, in such
amount as is reasconably satisfactory to Mortgages, oI, it such
limits are established by law, in such amounts; |

{v) rental continuation or Dbusiness interruption
jnsurance againat loss of income arising out of damage oOr
destruction by fire, lightning, windstorm, hail, exploaion, riot,
riot attending a strike, civil commotion, aircraft, vehicles,
amoke, vandalism and malicious migschief and such other hazards as
are presently included in gc~called "extended coverage”, of twelve
(12) months* anticipated gross lncome from the Premises; and

(vi) guch other insurance on .the Premises or any
replacements or substitutions therefor and in such amounts as may
from time to time be reascnably required by Mortgagese against other
insurable casualties which at the time are commonly insured against
in the case of premises similarly situated, dus regard being given
to the height and typa of the Improvements, their conatruction,
location, use and occupancy, or any replacements or gubstitutions
therafor.

{b) All policies of linsurance required by the terms of this

Mortgage shall contain an endorsemsnt or agreement by the insurer that any loss
ghall be payable in accordanca with the terms of such policy notwithstanding any
act of naegligence of Mortgagor which might otherwise result in forfeiture of said
insurance, and the further agreement of the insurer waiving all righta of set
off, counterclaim or deductions against Mortgagor.

Mo _
(¢} Mortgagaee is hereby authorized and empowsered, at its option,

to adjust or compromise any loss under any insurance policies maintained pursuant
tc this Section 1.03, and to collect and receive the procaeds from any such
policy or policies. BEach insurance company is hereby authorized and directed
to make payment for all such losees directly to Mortgagee as its interest may

appear,

inataad of to Mortgagor and Mortgagee jointly.

rn the event any

inaurance company fails to disburae directly and sclely to Mortgages but
disburses inastead either solely to Mortgagor or 1o Mortgagor and Mortgagee
jointly, Mortgagor agrees immediately to endorse and transfer auch procesads to
Mortgagee to the extent of Mortgagea's interest therein. Upon the failure of
Mortgagor to endorse and transfer such proceeds as aforesaid, Mortgagee may
execute such endorsements or transfers for and in the name of Mortgagor, and
Mortgagor hereby irrevocably appeints Mortgages as Mortgagor's agent and

attorney
ita expenses

—-in-fact Bo to do. After deducting from said insurance proceads all of

incurred in the collaction and adminiatration of such sums,

including reasonable attorney's fees, Mortgages shall apply the net insurance
proceads or any part thereof, at its option, {1} to the payment of the Secured
Indebtednass, whether or not due and in whatever order Mortgagee elects, (ii) to

the repair

and/or restoration of the Premises, or (iii) for any other purposes

or objects for which Mortgagee is entitled to advance funde under this Mortgagse,
all without affecting the lien and security interest created by this Mortgage,
and any balance of such monies then remaining ehall be paid to Mortgagor or the

person or entity lawfully entitled thereto.

Mortgagee shall not be held

5
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responsible for any failure to collect any insurance proceeds due under the terms
of any policy regardlesa of the cause of such failure. .

{d) At least fifteen (15) days prior to the expiration date of
aeach policy maintained pursuant to this section 1.03, a renewal or replacement
thereof satisfactory to Mortgagee shall be delivered to Mortgagsee. HMortgagor
ghall deliver to Mortgagee receipts evidencing the payment for all such insurahce
policles and renewals or replacements. The delivery of any insurance polickes
hereunder shall constitute an assignment of all unearnsd premiume as: further
security hereunder. In the event of tha foreclosure of this Mortgage or any
othar transfer of titla to the Premises in extinguishment or partial
extinguishment of the Secured Indebtedness, all right, title and interest of
Mortgagor in and to all insurancae policies then in force shall' pass to the
purchaser or Mortgages, and Mortgagee 1is hereby irrevocably appeintad 'by
Mortgagor as attornaey-in-fact for Mortgagor to assign any such policy to said
purchaser or to Mortgagee without accounting to Mortgagor for any unearned
premiums thereon.

{®) All policies of insurance required pursuant to the terms of
this Section 1.03 shall contain a provision that such policies will not be
cancelled or materially amanded, which term shall include any reduction in the
scope or limits of coverage, without at least thirty (30) days prior written
notice to Mortgagee. In the event Mortgagor faila to provida, maintain, keep
in force or deliver and furnish to Mortgagee the policies sof insurance required
by this section 1.03, Mortgagee may procure guch insurance or single-interest
insurance for such risks covering Mortgagee's interest, and Mortgagor will pay
all premiums thereon promptly upon demand by Mortgagee. Until such payment is
mada by Mortgagor, the amount of all such premiums, together with interaest as
hereinafter set forth, shall be added to the Secured indebtedness and shall be
gecured by this Mortgage.

1.04 Monthly peposjits. At the option of Mortgages and further to securae
the payment of the taxes, assessments and other sums referred to in Section 1.02
and the premiums on the insurance referred to in section 1.03, Mortgagor shall
upon request of Mortgagee deposit with Mortgagee, on the firat day of each month,
such amounts as, in the sstimation of Mortgages, shall ba necessary to pay such
charges as they become due; said deposits to be held and to be used by Mortgagee
to pay current taxes and assessments, insurance premiums and other charges on
the Premises as the same accrue and are payable. Payment from said seums for said
purposes shall be made by Mortgagea at its diacratiuq%gg be made even though
such paymente will benefit subsequent owners of the mises. Said deposlcs
ahall not be, nor be deemed to be, trust funds, but may be, to the extant
permitted by applicable law, commingled with the general funds of Mortgagee, and
no interest shall be payable in respect theraof. If smaid deposits are
insufficient to pay the taxes and assessments, insurance premiums and other
charges in full as the same become payable, Mortgagor will deposit with Mortgagee
such additional sum or sums as may be required in order for Morigagee to pay such
taxes and assessments, ineurance premiums and other charges in full. Upon any
default in the provisions of this Mortgage or the Note, or any inatrumant
evidencing, securing or in any way related to the Secured Obligations, Mortgagee
may, at ites option, apply any money in the fund relating from sald deposits to
the payment of the Sacured Indebtedness in such manner as it may elect.

1,05 Condemngtion., If all or any portion of the Premises shall be
damaged or taken through condemnation (which term when used in this Mortgage
shall include any damage or taking by any governmental or quasi~governmental
authority and any transfer by private sale in lieu theraof), either temporarily
or permanently, other than an insubstantial taking for the purpose of widening
existing roads bordering the Land which does not advarsely affect access or the
use of the L.and for a shopping center and is not so substantial as to permit any
tenant (whether or not then in pcssession) to terminate its lease or reduce tha
term thersof or the rent payable thereunder, then the entire gecured Indebtedness
shall, at the option of Mortgagee, immediately become due and payable.
Mortgagor, immediately upon ohtaining knowladge of the instlitution, or the
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proposad, contemplated or threatened institution of any action oxr proceading for
the taking through condemnation of the Premises or any part thereof will notify
Mortgages, and Mortgagee is hereby authorited, at its option, to commencs, appear
in and prosecute, through counsel selected by Mortgagee, in its own oI in
Mortgagor's name, any action or proceeding relating to any condemniation.
Mortgagor may compromise or settle any claim for compensation, hut shall not
make any compromise or settlement for an award that is less than the sSecured
Indebtedness without the prior written consent of Mortgagee. All such
compensation, awards, damages, claims, rights of action and proceeds and the
right thereto are hersby agsigned by Mortgagor to Mortgages, and Mortgagee is
authorized, at its option, to collect and receive all such compensation, awards
or damages and toc give proper receipts and acquittances therefor without any
obligation to guestion the amount of any such compensation, awards or damages.
after deducting from said condemnation proceeds all of ite expenses incurred in
the collection and administration of such sums, including reasonable attorney's
fees, Mortgagee shall apply the net proceeds as provided in section 1.03 hereof
in the case of proceeda of insurance.

1.06 Cars of Prepises.

{a) Mortgagor will keep the buildings, parking areas, roads and
walkways, landacaping, and all other Improvements of any kind now or hereafter
erected on the Land or any part thereof in good condition and repair, will not
commit or suffer any wagte and will not do or auffer to be done anything which
would or could increase the risk of fire or other hazard to the Premises or any
other part therecf or which would or could result in the cancellation of any
insurance policy carried with respaect to the Premisea.

(D) Mortgagor will not remove, demclish or alter the structural
character of any Improvement now or hereafter located on the Land without the
written conesent of Mortgagee nor make or permit use of the Promises for any
purpose other than that for which the same are now used without the prior written
consant of Mortgagese.

{c) 1f the Premises or any part thereof is damaged by fire or any
other cause, Mortgagor will give immediate written notice thereof to Mortgagee.

(d) Mortgagee or its representative is hereby authorized to enter
upon and inspact the Premiees at any time.

(@) Mortgagor will promptly comply with all present and future
laws, ordinances, rules and regulations of any governmental authority affaecting
the Premises or any part thereof. -

(E) If all or any part of the Premises shall be damaged by fire
or other casualty, Mortgagor will promptly restora the Premises to the equivalent
of its original condition; and if a part of the Premises shall be damaged through
condemnation, Mortgagor will promptly raestore, repair or alter the remaining
portions of the Premises in a manner satisfactory to Mortgagea. Notwithstanding
the foregoing, Mortgagor shall not be obligated soc to reatore unless, in each
instance, Mortgagee agrees to make available to Mortgagor (pursuant to a
procedure satisfactory to Mortgagee) any net insurance or condamnation proceeds
actually received by Mortgagee hereunder in connection with such casualty loas
or condemnation, to the extent such proceeds are required to defray the expaense
of such restoration; provided, however, that the insufficiency of any such
insurance or condemnation proceeds to defray the entire expense of reatoration
shall in n¢ way relieve Mortgagor of its obligation to restore. In the event
all or any portion of the Premises shall be damaged or destroyed by fire or other
casualty or by condemnation, Mortgagor shall promptly deposit with Mortgagese a
sum equal to the amount by which the estimated cost of the restoration of the
Premiges (28 determined by Mortgagee in ites good faith judgment) excaeds the
actual net insurance or condemnation proceeds with respect to such damages or
destruction.
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1.07 Leases, Contracts, Etc,

{a) As additional collateral and further security for the Secured
Obligations, Mortgagor does hereby assign to Mortgagee Mortgagor's interest in
and rights under any and all ground leases, leases, tenant contracts, rental
agreements, franchise agreements, management contracts, contracts for the sale
of any site within the Premisea and other contracts, licenses and permits now
or hereafter affecting the Premises, or any part theraof, and Hortgagor agrees

.......

to execute and deliver to Mortgages such additional instruments, in form and:

substance satisfactory to Mortgagea, as hereaftar may be ragquested by Mortgagee
further to evidence and confirm said asasigoment; provided, howaver, that
acceptance of any #such asaignment shall not be conatrued as a coneent by
Mortgagee to any lease, tenant contract, rental agreement, franchise agreement,
management contract, sales contract or other contract, license or permit, or to
impose upon Mortgagee any obligation with respect thereto. Without firat
obtaining on each occasion the written approval of Mortgagee (which approval
ahall not be unreasonably withheld), Mortgagor shall not cancel or permit the
cancellation of any franchise agreement, management contract, license, permit,
lease or other contract, or accept, or permit to be made, any prepayments of any
installment of rent or fees thereunder (except the usual prepayment of rent which
results from the ascceptance by a landlord on the first day of sach month of the
rent for the ensuing monthj. Mortgagor shall faithfully keep and perform, or
cause to be kept and performed, all of the covenants, coriditions and agreemants
contained in each of sald instrumente, now or hereafter existing, on the part
of Mortgagor to be kept and performed and shall at all times do all things
necessary to compel performance by each other party to gaid instruments of all
obligations, covenants and agreements by such other party to be performed
theraunder.

(b) Mortgagor shall not eXxXecute an assignment of the rents,
c::.iﬂlull or profita, or any part thereof, from the Premises unless Mortgages shall
wﬂrat consent to such assignment, which consent may be given or denied in

Mortgagee's sole discretion, and unless such assigqnment shall expressly provide
that it is subordinate toc the assignment contained in this Mortgage and any
aseignment executed pursuant hereto.

{c) Mortgagor shall furnish to Mortgagee, within thirty (30) days
aftar a request by Mortgages to do sc, a sworh statement setting forth the names
of all lesseas and tenants of the Premises, the terme of their respective leases,
tenant contracts or rental agreements, the space pccupied, and the rentals
payable thereunder, and stating whether any defaults pupifrsets or defenses exiat
under or in connection with any of said leases, tehant contractas or rental
agreements.

(d) Mortgagor shall luhmit'tnunortgngaa, within ten (1ﬂj days of
its recelpt thereof, copies of all leases executed and opticns exercised with
respect to the Fremises. - _

(a) gach future lease, tenant contract or rental agreement
pertaining to the Premisesa, or any part thereof, shall provide that in the event
of the enforcement by Mortgagee of the remedies provided for by law or by this
Mortgage, the lessee or tenant thareunder will, upon regquest of Mortgagee Or any
other parson or entity succeeding to the interast of Mortgagee as a result of
such enforcement, automatically become the lessee or tenant of Mortgagee or said
successor in interest, without change in the terms or other provisions of said
lease, tenant contract or rental agreament. The Mortgagor shall cause the
foregoing requirement to be satisfiead by the execution by such tenants of
subordination and attornment agreements satisfactory to Mortgagee.

1.08 ﬂ_gg_?-_l%y__mr_gm_t - With respect to the apparatus, fittings,
fixtures and articles of per@onal property referraed to or describad in this
Mortgage, or in any way connacted with the use and enjoyment of the Premises,
this Mortgage is hereby made and declared to ba a gecurity agreement encumbaring

sach and every item of personal property included herein ap a part of the
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Proemises, in compliance with the provisions of the Uniform commercial Code as
enacted in the etate wherein the Land is situated, and Mortgagor hereby grants
to Mortgagee a saecurity interest in said personal property. A financing
statement or statements reciting this Mortgage to be a security agresmsent
affecting all of said personal property aforementioned shall be executed by
Mortgagor and Mortgagee and appropriately filed. The remedies for any violation
of the covenants, terms and conditions of the security agreement contdined in
this Mortgage, or otherwise in respect of an Event of Default hereunder, shall
ba (a) as prescribed herein, or (b) aes prescribed by general law, or (c) as
prescribed by the specific statutory consequences now or hereafter enacted and
gpecified in said Uniform commercial Code, all at Mortgagee's sole elaection.
Mortgagor and Mortgagee agree that the filing of such financing statement(s) in
the records normally having to do with personal property shall not in any way
affect the agreement of Mortgagor and Mortgagee that everything used in
connection with the production of income from the Premipes or adapted for use
therein or which is describad or reflected in this Mortgage, is, and at all times
and for all purpcoses and in all proceadingas both legal or segquitable, shall be
regarded as part of the real sstate conveyed hereby regardlaess of whether (i) any
guch item is physically attached to the Improvements, (il) serial numbers are
used for the better identification of certain jtems capable of being thus
identified in an Exhibit to this Mortgage, O (iii) any such item is raferred
to or raflected in any such financing ptatement(s) so flled at any time.
similarly, the mention in any such financing statement(s) of the rights in and
to (A) the proceeds of any fire and/or hazard insurance poliey, or (B) any award
in eminent demain proceadings for taking or for loss of value, or {(C) Moritgagor's
interest as lessor in any prasent or future leasa or rights to income growing
cut of the use and/or occupancy of the Premises, whether pursuant to lease or
otherwise, shall not in any way alter any of the rights of Mortgagee as
determined by this instrument or affect the priority of Mortgagee's saecurity
interast grantad hereby or by any other recorded document, it being understood
and agraed that such mention in guch financing statement({s) is soclely for the
protection of Mortgagee in the event any court shall at any time hold, with
espect to the foregoing items (), {(B), or (c), that notice of Mortgagea's
priority of interest, to be effective against a particular class of persons, must
be filed in the Uniform commercial Code records. This Mortgage may be filed as
a financing statement in any office where Mortgagee deems such filing neceasary
or desirable and Mortgagor will promptly upon demand reimburse Mortgagee for the
costa therefor. |

1.09 ces; Af ~Acgui . At any time, and from

> time to ‘time, upon reguast by Mortgagee, Mortgago 1 make, execute, and
2 deliver or cause to be made, executed and delivered to Mortgagea and, where
appropriate, cause to be recorded and/or filed and from time to time thereafter

to be rerecorded and/or refiled at such time and in such officea and places as
shall be deemed desirable by Mortgagee, any and all guch other and further
mortgages, security agreements, financing statements, continuaticn statements,
instruments of further assurance, certificates and other documenis as may, in
the opinion of Mortgagee, be necessary or desirable in order to effectuata,
complete or perfect or to continue and preserve {(a) the obligations of Mortgagor
under the Loan Documents, and (b) the security interest created by this Mortgage
as a first and prior security interest upon, in and to all of the Premises,
whether now ownad or hereafter acquired by Mortgagor. Upon any failure by
Mortgagor so to do, Mortgagee may make, execute, record, file, rerecord and/or
refile any and all such mortgages, security agreemente, financing statemants,
continuation statements, instruments, certificates, and documents for and in the
name of Mortgagor, and Mortgagor hereby irrevocably appoints Mortgagee the agent
and attorney-in-fact of Mortgagor so to do. The security interest provided for
in this Mortgage will automatically attach, without further act, to all
after-acguired property attached to and/or used in the operation of the Premices
or any part thereof.

1,10 Ipdemnity; Expenses. Mortgagor will pay or reimburse Mortgagee,

upon demand therefor, for all reasonable attorney‘s fees, costs and expenaes
incurred by Mortgagee in any suit, action, legal proceeding or dispute of any

9

LI 5 . -,
e B 2

R Y :'_.“-r-‘

FII
[ ]
Rk .‘_r =
Y - ey -
. T 3
' H . ‘l Ly E‘"
1 Far- -
S &
t s S ihe
VL) G e
T r . ]
LI o 3
J a :",_ r J"_.- - - .'_'
A le =y
- "'! b ! Ir' r a .
eI “?jfg,!:. . '-E"" "
: -*?:3, : YU g
e el . O -t
: "1': 1 s B S
e -y . S . ) -r
oA N i
E:Eﬁ. ' . .'..."-‘ ! ."-\.!1:"
ety :.I'L:"?.h- ';""'*k!".:
i f.--"t:” . ks . L
i C i ro b W
. n.:ﬁll"r ENCEN Y i :
¥ Py P | g,
. E':-_T.":?: i-': *:. b ' -:.'-'_‘j-"
o T 1 TN

-k "y =
. a

avl
. I




Ruir- - lan T

sk 38Gre: BES

Il
i

.". N .
r_: -
;.:..- )

,I\
.

SR

. r-.:""'l:-'!;“;'!‘ p ) ! I
. '||:¥='.!I‘_l_ - . I

. . .

8 N T
T i, | -
r_+ _n;ﬂ: . " ;'I.JI LS .

h'._lildi._.'q. . ey | I_
L | e l N -
vrfpwdd -t e
: ‘fl"'"-,f vl

[ oy PRI
".t:"j:li'-"'. . et
.'!:l-'.j W' ."\_ 1
H ]

||||||

kind in which Mortgages ls made a party or appears as party plaintiff or
defendant, affecting the Secured obligations, this Mortgage or the interesat
created herein, or the Premises, including, but not limited to, the exercise of
the power of sale contained in this Mortgage, any condemnation action involving
the Premises or any action to protect the security hereof, and any such amounts
paid by Mortgagee shall ba added to the secured Indebtedness and shall be secured
by this Mortgage. Mortgagor will indemnify and hold Morigages harmless from and
against all claims, damages, and expenses including attorney's fees and court
coste, resulting from any action by a third party against Mortgagee relating to
this Mortgage or the interest created herein, or the Premimes, including, but
not limited to any action or proceeding claiming loss, damage or injury to person
or property, or any action or proceeding claiming a violation of any national,
state or local law, rule or regulation, including those relating to environmental
standards or dangerous or hazardous wastes, provided Mortgagor ahall not be
required to indemnify Mortgagee for matters directly causad by Mortgagea's
intenticnal or reckless misconduct. |

1.11 ELtmgpﬂ_&f_ﬂM. Either Mortgagee or Mortgagor, upen ten (10)
days prior written notice, shall furnish the othar a written satatement, duly
acknowledged, based upon its records, setting forth the unpaid principal of, and
interest on, the secured Indebtedness, stating whether or not to its knowledge
any off-seta or defenses exist against the secured Indebtednass, or any portion
theraof, and, if such off-sets or defenses exist, stating in detail the specific
facts relating to each such off-sat or defenss. /

1.12 Subrogatjon. To the full extent of the sSecured Indebtedness,
Mortgagee is hereby eubrogated to the liens, claims and demandsa, and to the
rights of the owners and holders of each and every lien, ¢laim, demand and other
encumbrance on the Premises which is pajd or satisfied, in whole or in part, out
of the proceeds of the Secured Indebtedness, and the respective liens, claims,
demands and other encumbrances ahall be, and each of them is hereby, preserved
and shall pags to and be held by Mortgagee asa additional collateral and further
security for the Secured Indabtedness, to the same extent they would have been
preserved and would have bheen passed to and hald by Mortgagee had they haen duly
and legally assigned, transferred, set over and delivered unto Mortgagee by
assignment, notwithstanding the fact that the same may be satisfied and cancelled
of record.

1.13 Books, Records, Accounts and Annual Reportg. Mortgagor shall keep
and maintain or shall cause to be kept and maintainmg, at Mortgagor‘'s cost and
expenea, and in accordance with standard accounti nciples, proper and
accurate books, records and accounts reflecting all items of income and expense
in connection with any services, equipment or furnishings provided in connection
with the operation of the Premiees. Mortgagee, by Mortgagee‘'s agents,
accountants and attorneys, shall have the right from time to time to examine such
books, records and accounts at tha office of Mortgagor or such othar person or
entity maintaining such books, records and accounts, to make such coplies or
axtracts thereof as Mortgagee shall desire, and to discusa Mortgagor's affairs,
finances and accounts with Mortgagor and with the officers and principals of
Mortgagor, at such reasonable times as may be requested by Mortgages. Mortgagor
will furnish to Mortgagee within forty-five (45) days after each fiscal guarter
an unaudited income and expense statement and balance sheat and annually within
one hundred and twenty (120} daya after the end of Mortgagor's fiscal year
financial statements for the Premises for such fiscal year prepared and certified
by a principal officer of Mortgagor, containing a profit and loss statement and
all supporting schedules covering the ocperation of the Promises, all in
reasonable detail, prepared in accordance with generally accepted accounting
principles cconaistently applied. Mortgagor shall also causea any guarantor of
the Note, or of any other portion of the Securaed Indebtedness, to deliver to
Mortgagee such financlial statements or other information regarding the financial
condition of such quarantor aes may be required by the terms of such guaranty or
as Mortgagee may otherwise regquest.
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1.14 Limit of wvalidity. If from any circumstances whatsoever,
fulfillment of any provision of the Note, this Mortgage or any other Loan
Document shall, at the time performance eof such provision shall be due, causa
any applicable usury or aimilar law to be vicolated when appropriate consideration
ig given to obligations of like character and amount and to borrowers and lenders
of like character and classification, then, ipeo facto, the .obligation to be
fulfilled shall be reduced to the limit of such validity, so that the obligation
so to be performed and the validity thereof shall be raduced to the extent
necessary (but only to the extent necessary) Bo as to not cause a violation of,
such applicable usury or similar law, The provisions of this section 1.14 shall
control every other provision of the Loan Documents.

1.15 Mo Defaylt Affidavits. At Mortgagee's regquest, all payments made
under the Wote or hereunder shall be accompanied by the affidavit of Mortgagor,
a principal officer thereof if Mortgagor is a partnership or a principal
financial or accounting officer of Mortgagor if Mortgagor is a corporation, dated
within five (5} days of the delivery of such payment to Mortgagee, swearing that
Mortgagor knows of no Event of Default (as hereinafter defined), nor of any
default which, after notice or lapse of time or both, would constitute an Event
of pefault, which has occurred and 1s continuing or, if any such default or Evant
of Default has occurred and is continuing, specifying the nature and paricd of
existence thereof and the action Mortgagor has taken or proposes to take with
respect therato and, except as otherwise specified, stating that Mortgagor haa
fulfilled all of Mortgagor‘s obligations under thig Mortgage which are regquired
to be fulfilled on or prior to the date of gsuch affidavit.

; 1.16 Lega)l Actions. In the event that Mortgagee is made a party, elther
" voluntarily or inveoluntarily, in any action or proceeding affecting the Premises,
i any one or more of the Loan pocuments, the Secured Obligations or the validity
- or priority of this Mortgage (but excluding any action or proceeding involving
A a dispute sclely hetween Mortgagee and a participating lender, if any), Mortgagor
- - D shall immediately, upon demand, reimburae Hortgagese for all costs, expenses and
. (Y ijabilities incurred by Mortgagee by reason of any such action or proceeding,
() including reasonable attorney's fses, and any such amounts paid by Mortgagese
ghall be added to the Secured Indebtedness and shall be secured by this Hortgagse.

=

bt
—

1.17 yse _and Management of Premigas. Mortgagor shall not be permitted
to alter or changs the use of the Premises without the prior written consent of
Mortgagea.

1.18 convevance of premises. Mortgagor nhal% girectly or indirectly
encumber (by lien, junior mortgage, or otherwise), pledga, convey, transfer or
assign any or all of its interest in the Premises without the prior written
congent of Mortgagee. Mortgagee's consent to such a tranafer, if given in
Mortgagee's sole discretion, shall not releasa or alter in any manner the
liability of Mortgagor or anyone who has assumed or guarantead the payment or
performance of the gecured Obligations or any portion thereof. At the option
of Mortgagee, the Secured Tndebtednass shall ba immediately due and payable 1in
the event that Mortgagor conveys all or any portion of the Pramigaes or any
interest therein, or in the event that Mortgagor's equitable title thereto or
interest therein shall be ageigned,: traneferrad or conveyad in any manner,
without obtaining Mortgagee's prior written consent thereto, and any waiver or
consent for any prior transfer shall not preclude Mortgagee from declaring the
securad Indebtedness due and payable for any gubseguent transfer.

BODX 389?&95
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1.19 Acquigition of Collateral. Mortgagor shall not acquire any portion
of the personal property covered by this Mortgage subject to any securlity
interest, conditional sales contract, title retention arrangement or other charge
or lien taking precedence over the gecurity title and lien of this Mortgage.

1.20 Compliapce with Applicable Environwental Law, The term “"Applicable

Environmental Law" shall be defined as any statutory law or case law pertaining
to health or the environment, or petroleum producte, or oil, or hazardous
gubstances, including without limitation the cComprehensive Environmental

11
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U.8.C Saction 9601 st s the Resource conaervation and Recovery Act u& 976,
as amended, as codified at 42 U.S.C. Section 6901 et seg.; and the Superfu
Amendments and Reauthorization Act of 1986, as codified at 42 U.8.C. Section 9671
gt seg.; the terms “hazardous substance” and =ralaase” shall have the mbaninge
specified in CERCLA; provided, in the event CERCLA is amended to broaden the
meaning of any term defined thereby, such broader meaning shall apply subsegquent
to the effective date of such amendment; and provided, to the extent that the
lawas of the state of Alabama establish a meaning for “hazardous substance" or
sreleage” which is broader than that specified in CERCLA, such broader meaning
shall apply. The Mortgagor represents and warrants to the Mortgagee that, to
the best of its knowledge, the Premiges and the Mortgagor are not in violation
of or subject to any existing, pending or threatened investigation or inquiry
by any governmental authority or any response coste or remadial obligations under
any Applicable Environmental Law and thia represantation and warranty would
continue to be true and correct following disclosure to the applicable
governmental authorities of all relevant facts, conditions and circumstances,
if any, pertaining to the Premises; that, to the beast of its knowledge, the
Mortgagor has not cobtained and is not required to cbtain, any permits, licenseas
or simlilar authorizations to construct, occupy, operate or use any buildings,
improvements, fixtures or equipment forming a part of the Premiges by reason of
any Applicable Environmental Law; that, to the best of ite knowledge, the
Mortgagor has taken all steps necessary to determine and has determined that no
petroleum products, oil, hazardous substances, or solid wastes have been disposed
of or otherwise released on the Premises; and that, to the bast of its knowladge,
the use which the Mortgagor has made, makes or intends to make of the Premisas
will not result in the location on or disposal or other release of any petroleum
producte, oil, hazardous substances or golid waste on or to the Premisea. The
Mortgagor hereby agrees to pay any fines, charges, fees, eXponsas, damages,
loasas, liabilities or response costs arising from or pertaining to the
application of any such Applicable Environmental Law to the Premises and to
indemnify and forever save the Mortgagee harmless from any and all judgments,
fines, charges, fees, expenses, damagaes, loases, liabilities, response cosats,
or attornaye’' fees and expenses arising from the application of any such
Applicable Environmental Law to the Premises or the Mortgagaee; and this indemnity
shall survive any payment of the Note or foraeclosure of this Mortgaga or the
taking by the Mortgagees of a deed in lieu of foreclosure. The Mortgagor agrees
to notify the Mortgages im the event that any iuvarnmantal agency or other entity
notifies the Mortgagor that it may not bhe 1n compliance with any Applicable
Environmental Laws. The Mortgagor agreas to permit the Mortgages to have accsess
to tha Premiges at all reasonable times in order to ﬂﬂﬂgﬁct, at the Mcortgagee's
sxpense, any tests which the Mortgagee desms are necesasary to ensure that the
Mortgagor and the Premises are in compliance with all Applicable Environmental
Laws .

I IX

2.01 Events of Default. The terms *default”, “"Event of Default* or
«pyents of Default*, wherever used in this Mortgage, shall mean any one oI mOI@
of the fcllowing events: - “

{a} Failure by HMortgagor to pay any portion of the Sacured
Indebtedness, as and when the same comes due; Or

{b) Failure by Mortgagor duly to observe or perform any other
term, covenant, condition or agreement of this Mortgage which fatlure is not
cured within thirty (30) days of written notica thereof; or

{c) The occurrence of a default or Event of Default under any ons
or more of the Loan Documents or any other instrument or agreement now or
hereafter evidencing or securing the Note or the Securad obligaticne; or

12
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o
" of all or any part of tle Premisee without the appointment of a receiver or Jn
application therefor, and may exclude Mortgagor and its agents and enmpldyeds
wholly therefrom, and take possesaion of the books, papers and accounts f
Mortgagor; o

(b) If Mortgagor shall for any reascn fail to surrender or
deliver the Premises or any part thereof after such demand by Mortgages,
Mortgagee may obtain a judgment or decree conferring upon Mortgagee the xight
to immediate possession or reguiring Mortgagor to deliver immediate possession
of the Premises toc Mortgagee. Mortgagor will pay to Hortgagee, upon demand, all
expenses of obtaining such judgment or decree, including reascnable compensation
to Mortgagee, its attorneys and agents, and-all such expenses and compensation
shall, until paid, become part of the Secured Indebtedness and shall be secured
by thie Mortgage; =

{C) Upon every such entering upon or taking of possessiion,
Mortgages may hold, store, use, operate, manage and control the Premises’ and
conduct the business thereof, and, from time to time (i) make all necessary and
proper maintenance, repairs, renewalsa, replacements, additions, betterments and
improvements theretc and therecon and purchase or otharwise acquire additional
fixtures, personalty and other property; (11) insure or keeap the Premigas
insured; (iii) manage and operate the Premises and exercise all of the rights
and powers of Mortgagor to the same extent as Mortgagor could in its own name
or otherwise act with respect to the same; and (iv) enter into any and all
agreements with respect to the exarcise by others of any of the powers herein

ranted to Mortgagee, all as Mortgagee from time to time may determine to be in

ts best interest. Mortgagee may collect and receive all the rents, isguas,
profite and revenuss from the Premiees, including those past due as well as those
accruing thereafter, and, after deducting (A)-all expenses of taking, holding
managing, and operating the Premises (including compensation for the services

of all persons employed for such purposes); (B) the cost of all sych maintenancs,
M) repairs, renewals, replacements, additions, betterments, improvements, purchases
[~~~ and acquisitiona; (C) the cost of such inaurance; (D) such taxes, assessments
(9 and other similar charges as Mortgagee may at its option pay: (E) other proper
w charges upon the Premises or any part therecf; and (F) the reasonable
compensation, expenses and disbursements of the attorneys and agents of

(e
!
| %Hﬁartgagaa, Mortgagee shall apply the remainder of the monies and proceads a0

raceived by Mortgagee, firet, to the payment of accerued interest; second, to the
) payment of deposits raquired in Section 1.04 and to other sums required to be
paid hereunder; and third, to the payment of overdua’jinstallmenta of principal.
» Anything in this Section 2.03 to the contrary notwithstanding, Mortgagee shall
not be obligated to discharge or perform the duties of a landlord to any tenant
or incur any liability as a result of any exercise by Mortgagas of its rights
under this Mortgage and Mortgagee shall be liable to account only for the rents,
incomes, issues and profits actually received by Mortgagee;

BO

(d) Wwhenever all aeuch interest, deposits and principal
installments and other sums due under any of the terma, covenants, conditions
and agreements of this Mortgage shall have been paid and all Events of Default
shall have besn cured, Mortgagee shall surrender possession of the Premises to
Mortgagor, ite successore or assigns. The same right of taking posasessiocn,
however, shall exist if any subseguent Event of Default shall occur and be
continuing.

2,04 pexforgance by Mortgagqes. it -Mortgagor shall default in the

payment, performance or observance of any term, covenant or condition of thie
Mortgage, Mortgagee may, at lts option, pay, perform or observe the sama, and
all payments made or costs or expenses incurred by Mortgagee in connection
therewith, with interest thereon at two percent (2%} in excess of the rate
provided in the Note or at the maximum rate from tima to time allowed by
applicable law, whichever is lese, shall be secured hereby and shall be, without
demand, immediately repaid by Mortgagor to Mortgagee. Mortgagee shall be the
sole judge of the necessity for any such actions and of the amounts Lo be paid,
Mortgagee 1s hereby empowered to enter and to authorize others to enter upen the

14
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Premises or any part thereof for the purpose of performing or observing any 'such
defaulted term, covenant or condition without thereby becoming liable to
Mortgagor or any person in possesaion holding under Mortgagor. Notwithstanding
anything to the contrary herein, Mortgagee shall have no obligation, explicit
or implied, to pay, perform or cbgerve any term, covenant, or condition.

2.05 Recelver. If any Event of pefault shall have occurred, Mortgagae,
upon application to a court of competent jurisdiction, shall be entitled as a
matter of strict right, without notice and without regard te the occupancy or
value of any security for the sSecured obligationa or the solvency of any party
bound for its payment, to the appointmant of a receiver to take possession of
and to operate the Premises and to collect and apply the rents, issues, profite
and revenues thersof. The receiver shall have all of the righta and powers
permitted under the lawa of the gtate wherein the Land is situated. Mortgagor
will pay unto Mortgagee upon demand all expenses, including rocaiver's fees,
reagonable attorney's fees, costs and agent’'s compenasation, incurred pursuant
to the provisions of this sectiocn 2.05, and any such amounts paid by Mortgagor
shall ba added to the Becured Indebtedness and shall be asecured by this Mortgage.

2.06 Eaforcement. |

{a) If an Event of Default shall have occurred, then ‘at the
option of Mortgagee this Mortgage may be foreclecsed in any manner now OI
hereafter provided by Alabama law, and the Mortgagea, or ites agent, may seall
the Premises or any part of the Premisas at one or more public sales before the
door of the courthouse of the county or counties, as may be required, in which
the Land or any part of the Land is situated, after having first given notice
of the time, place and terms of msale at leagt once a week for three (3)
guccessiva weeks preceding the date of such sale in some newspaper publishad in
sald county or counties, as may he required. At any such sale, Mortgagese may
axacute and deliver to the purchaser a conveyance of the Premises or any part
of the Premises. Mortgagee shall have the right to enforce any of its remedies
st forth herein without notice to Mortgagor, except for such notice as wmay be
required by law. In the event of any sale under this Mortgage by virtue of the
axercise of the powers herein granted, or pursuant to any order in any judicial
proceadings or otherwise, the Premises may be sold as an entirety or in separate
parcele and in such manner or order as Mortgagee in its sole discretion may
alect, and if Mortgages so alects, Mortgagese may gsell the perscnal property
covered by this Mortgage at one or more separate sales in any manner permitted
by the Uniform Commercial Code of the state in which the Land is located, and
one or more exercises of the powers herein grantedushall not extinguish or
oxhaust such powers, until the entire Premises are sold or the Secured
rndebtedness 1as paid in full. If the secured Indebtedness is now or hersafter
further secured by any chattel mortgages, pledgas, contracts of guaranty,
aasignments of lease or other gacurity instruments, Mortgagee at its option may
exhaust the remedies granted under any of said security instruments or this
Mortgage elther concurrently or independently, and in such order as Mortgagee
may determine.

gaid sale may be adjourned by the Mortgagee, O its agent, and
roget at a later date without additional publication; provided that an
anncuncemant to that effect be made at tha scheduled place of sale at the time
and on the date the sale is originally set.

{b) In the event of any sale of the Premises as authorized by
thia Section 2.06, all prerequisites of such sale shall be presumed to have baen
performad, and in any conveyance given hereunder all statements of facts, or
other recitals therein made, as to the non-paymant or non-performance of the
secured Obligations or as to the advertisement of sale, or the time, place and
manner of sale, or as to any other fact or thing, shall be taken in all courts
of law or equity as prima facie evidence that the facts so stated or recited are
true.

15
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(c}) If an Event of Default shall have occurred, Mortgagea may,
in addition to and not in abrogation of the rights covered under subparagraph
(a) of this Section 2.06, either with or without entry or taking possession aw
herein provided or otherwise, proceed by a suit or suits in law or in eguity or
by any other appropriate proceeding or remedy to pursue any other' remedy
available to it, all as Mortgagee in ita sole diacretion shall elect. | |

2.07 pPurchage by Mortgages. Upon any foreclosure sale or salel of all
or any portion of the Premises under the power herein granted, Mortgages may bid'
for and purchase the Premises if the highest bidder therefor.

2.08 Q%F;1g;gigg_gjﬂz;ggggﬂg_gg_ggl_. In the event of a foraeclosure or
other male of all or any portion of the Premises, the proceeds of naid.nai; shall
be applied: (a) first, to the expenses of such sale and of all proceadings in
connection therewith, including reasonable attorneys' feas as may be necessary
in the collection of the indebtedness secured by this Mortgage and/or tha
foreclosure of this Mortgage; (b) then to the repayment of money, includine
interest thereon, which Mortgagee may have paid, or become liable to pay, ©

which it may be necessary to pay for, including insurance premiums, liens,
assessment, taxes and charges including utility charges advanced by Mortgagee]
and interest thereon; (c) then to payment of the Secured Indebtedness and accrue

intereat thereon, in such order of priority as Mortgagee shall determine, in its
gsole diascretion: and (d) finally the remainder, if any, shall be paid to the
perscn or entity appearing to be the record owner of the Premises at the time
of sale, after deducting any expenses incurred in ascertaining whoe is such.owner;
or as may otherwise be provided by law. | Tob

[
2.09 Mortgagor as Tepagt Holding Over. In the event of any such
foreclosure sale or sale undsr the powers herein granted, Mortgagor (1f Mortgagor
ghall remain in poasesmsicn) shall be deemed a tenant holding over and shall
forthwith deliver possession to the purchaser or purchasers at such sale or be
summarily dispossessed according to provisions of law applicable to tenants

holding over. : :

= | |
2.10 Waiver of Abpraigement, valuatiop, Etc, Mortgagor agreaes, to!the
full extent permitted by law, that in case of a default on the part of Mortgagor
o, hareunder, neither Mortgagor nor anyone claiming through or under Mortgagor will
€ get up, claim or seek to take advantage of any appraisemant, valuation, stay,
o-axtension, homestead, exemption or redaemption laws now or hereafter in force,
E%gin.nrdar to prevent or hinder the enforcement or forecleasure of this Mortgage,
¢y or the absolute sale of the Premises, or the delivefy of possession thereof
immediately after such sale to the purchaser at such sale, and Mortgagor, for
» itself and all who may at any time claim through or under it, hereby walves to’
2 yhe full extent that it may lawfully so do, the benefit of all such lawa, and
“2 any and all right to have the asseis subject to the security interest of this
Mortgage marshaled upon any foraclosure or sale under the power herein granted.

2.11 !1L1!£1F1_§%g!!§!52. Mortgagor hereby waiveas and renounces all
homestead and exemption rights provided for by the constitution and the laws of
the United States and of any state, in and to the Premises as agairnst the
collection of the Secured Indebtedness, or any part thereof.

2.12 Leages. Mortgagee, at its option, is authorized to foreclose thia
Mortgage subject to the rights of any tenants of the Premises, and the failure
to make any such tenants parties to any such foreclosure proceedings and to
foraclose their rights will not ba, nor be asserted to be by Mortgagor, a defanse
to any proceeding instituted by Mortgagee to collect the sums secured heraby.

2.13 Discontipugnce of Proceedings. In case Mortgages shall have
proceeded to enforce any right, power or remedy under this Mortgage Dby
foreclosure, entry or otherwise, and such proceedings shall have been
discontinued or abandoned for any reascn, or shall have bsen determined adversely
to Mortgagee, then in every such case, Mortgagor and Mortgagee shall be restoraed

16
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to their former positions and rightn hereunder, and all rights, powers and
remadies of Mortgagee shall continue as if no such proceedings had occurred.

2.14 Repedjes Cymulative. Ko right, power or remedy conferred .upon or
reserved to Mortgagee by this Mortgage is intended to be exclusive of any other
right, power or remedy, but each and every such right, power and remedy shall
be cumulative and concurrent and ashall be in addition to any other right, power

and remedy given hereunder or now or hereafter existing at law, in equity or by
statute.

2.15 Waiver.

(a) Mo delay or omission by Mortgages to exercise any right,
power or remedy accruing upon any default shall exhaust or impair any such right,
power or remedy or shall be construed to be a waiver of any such default, or
acquiescence therein, and every right, power and remedy given by this Mortgage
to Mortgagee may be exercised from time to time and as often as may be deemed
expedient by Mortgagee. WO consent or waiver expressed or implied by Mortgagae
to or of any breach or default by Mortgagor in the performance of the cbligations
of Mortgager hereunder shall be deemed or construed to be a consent or waiver
to or of any other breach or default in the performance of the same or any othear
obligations of Mortgagor tereunder. Failura on the part of Nortgagee to complain
of any act or failure to act or fallure to declare an Event of Defaunlt,
irraspective of how long such failure continues, shall not constitute a waiver
by Mortgagee of its righte hereunder or impair any rights, powers oI remadies
of Mortgagee hereunder.

(b) Mo act or omission by Mortgagee shall release, discharge,
modify, changa or otherwise affect the original liability of Mortgagor under any
ona or more of the Loan Documents or any other obligation of Mortgagor or any
subsequent purchaser of the Premises or any part thereof or any maker, co-signer,
endorser, surety or guarantor, nor preclude Mortgagee from exercising any right,
power or privilege herein granted or intended to be granted in the event of any
default then existing or of any subseguent default, nor alter the lien of this
Mortgage, except as axpressly provided in an instrument or instruments executed
by Mortgagea. Without limiting the generality of the foragoing, Mortgagee may
{1y grant forbearance or an extension of time for the payment of all or any
portion of the Secured Indebtedness; (ii) take other or additional security for
the payment of any of the gecured Indebtedness; (iii) waive or fail to exercise
any right granted herein or in any one Or more of the other Loan Documents;
(iv}) release any part of the Premises from the securiveminterest or lien of this
Mortgage or otherwise change any of the terms, covenants, conditions or
agreemants of any ohe oOF more of the Loan Documents; (v) consent to the filing
of any map, plat or replat affecting the Premises; (vi) consent to the granting
of any easement or other right affecting the premises; (vii) make or consent to
any agreemnant subordinating the security title or lien hereof, or (viili) take
or omit to take any action whatsoever with respect to any oné or mora of the Loan
Documents, the Premises or any document or instrument svidencing, securing or
in any way related to the secured Obligationa, all without raleasing,
discharging, modifying, changing or affecting any such liability, or precluding
Mortgagee from exercising any such right, power or privilege or affecting the
lien of this Mortgage. In the event of the sale or transfer by operation of law
or otherwisa of all or any part of the premigses, Mortgagee, without notice, is
hereby authorjized and empowered to deal with any such vendese or transferee with
reference to the Premises or the secured Indebtedness, or with reference to any
of the terms, covenantis, conditions or agreements hereof, as fully and to the
game extent as it might deal with the original parties hereto and without in any
way releasing or discharging any liabilities, obligationa or undertakings.

2.16 guits to Protect the Pramiges. Mortgagee shall have power o
institute and maintain such suits and proceadinga as it may deem expedient (a) to
prevent any impairment of the Premises by any acts which may be unlawful or
conatitute a default under this Mortgage; {(b) to preserve or protect its intereat
in the Premises and in the rents, issues, profits and revenhues arising therefrom;

17
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and (¢) to restrain the enforcement of or compliance with any legislation or
other governmental enactment, rule or order that may ba unconstitutional or
otherwise invalid, if the enforcement of or compliance with such enactment, rule
or order would materially impair the security hereunder or be prejudicial to the
interest of Mortgagee. o

2.17 mIq_t_ﬂi}_p_L-. In the case of any receivership, infaéolll.vancy,
bankruptcy, reorganization, arrangement, adjustment, composition ‘or| gther
proceedings affecting Mortgagor, ite creditors or its property, Mortgagee, to
the extent permitted by law, shall be entitled to file such proofe of claim and
other documents as may be necessary or advisable in order to have the claims of
Mortgagea allowed in such proceedings for the entire amount due and payabla by
Mortgagor under this Mortgage at the date of the institution of such proceadings
and for any additional amount which may become due and payable by Mortgagor
heresunder after such date. I

MTICLE II1 o

I,
i

3,01 guccessors and Assigns., This Mortgage shall inure to the bnnafit
of and be binding upon Mertgagor and Mortgagee and their raupa::ti#ni heirs,
executors, legal representatives, muccessors, successors-in-title, and assigns.
whenever a reference is made in thie Mortgage to "Mortgagor" or "Mortgageae®, such
raferance shall be deemed to include a reference to the heirs, executors, lagal
represantatives, successorsa, successors~in~title and assigns of Mortgagor or
Hnrtgngan, as the case may be, but shall not imply any permission to make or
permit any transfer which is otherwise prohibitad. !

3.02 Terminology. All personal pronouns used in this Mortgage, whether
used in the masculine, feminine or mneuter gender, shall include all other
genders; the singular shall include the plural, and vice versa. Titles and
Articles are for convenience only and neither limit nor amplify the provisions
of this Mortgage, and all references herein to Articles, Sections or
subparagraphs shall refer to the corrasponding Articlea, Sections or
subparagraphs of this Mortgage unless specific refarance is made to Articles,
Bections or subparagraphs of another document or instrument.

3.03 svegpabil Compl ra k. If any provisions of this
Mortgage or thae application thereof to any person or circumatance shall be
invalid or unenforceabls to any extent, the remainder of this Mortgage and the
apvplication of such provisions to other persons or circumstances shall not be
affected thereby and shall be enforced to the greatest extent permitted by law,.
This Mortgage, the Note and the instruments executed in connesction herewith
constitute the full and complete agresment of the parties and supersede all prior
negotiations, correspondence, and memoranda relating to the subject matter
hereof, and this Mortgage may not be amended except by a writing signed by the
parties hareto. | 5

3.04 Applicable Law. This Mortgage shall be interpreted, construed and
enforced according to the lawe of the State of Alabama.

3.08 Wotices. All notices provided for herein, or in any one or more
of the other Loan Documents, or in any other instrument or document evidencing
or securing any of the Secured Obligations, or reguired by applicable law, shall
be given personally, by mail, orx by Federal Express or other eimilar nactional
overnight courjer, and addressed to the appropriate party at the address
designated for such party in the heading of this Mortgage, or such other single
address as the party who is to receive such notice may designate in writing.
Notice by mail shall be by regietered or certified mail. All fees or axpenses
of mail or overnight courier shall be paid by the sender. Notice shall ba deemad
recaived at the earlier of the time actually received or two (2) days following
the time deposited when wsent by majil or overnight courier in the manner
nfar-n;id. Actual receipt of notice shall not be required to effect notice
hersundar. '

18
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3.06

aatisfactory to HMortgago
Note, and in the case of any such 1
an indemnity agreement reasonably sa
any such mutilation,
Mortgagee's expense will

1

upon surrender

£ ote.

r of the loss, theft,
oas, theft or destruction,
tisfactory to Mortgagor or,
and cancellation of the Note,
in lieu thereof, a replacement
d dated as of the date of

exacute and

note, identical in form and subatanca

such Note, and upon such executlon and d
to the Note shall be deemed to refer to

3.07

assignment hereof by Mortgagaee shal

*

This Mortgage is
1l operate

and powers herein conferred upon and

3.08

and evary covenant, agre
aach of the other Loan Documents,
hereafter evidencing, securing or ot

3.09

T

1

gecured Indebtedness.

3.10

Mortgagee's optien 8o long as
Mortgagee, may make future advan
interest thereon,
the Note or the construction Loan

promiesory note, instrument or agreement stat

Mortgage,
any cther

t

Provided that no Event
agress to release thia Mortgage upcn payment

SA0ncCe .

emant and obligatiocn o
and any
herwise relating t

| ™ .
thia

thereunder are sacured hereby.

IN WITHESS WHEREOCF,

by its duly authorized officer

axecuted by its

written.

vpon rTeceipt of evidence
destruction or mutilation of the
upon delivery of

deliver,

to such Note an

granted to Mcrtgagee.

cea to Mortgagor.

shall be securad hereby if ma
Agraeemant,

upon request of
Meortgage secure

and all other

Moxrtgagor has caused this
and Mortgagea has caused

duly authorized officer as of the

MORTGAGOR 3

LANDSCAPE SERVICES,

Mortgagor,

Suc

raeasonably

in the case of

Mortgagee,

Mortgagor at

alivery all referances in this Mortgage,
such replacement note.

assignable by Mortgagese and any
to vest in the assignee all rights

rime is of the essence with respect to each
f Mortgagor under this Mortgage,
instruments now oOr
o the Secured Obligations.

of paefault then exista, Mortgagee
in full by Mortgagor of all of the

at

§ indebtedness held by
h future advances, with
de under the termas of this
or if made pursuant to
ing that sums advanced

instrument to be executed

day

Corporation e

BY:
Its

MORTGAGEE:

INC.,

this instrument to be
and year firest above

an Alabama

SOUTHTRUST BANK OF ALABAMA,
HATIONAL ASSOCIATION,
a national banking association

By}
Its
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S8TATE OF a
COUNTY OF

e

ublic in and for esaid County in said state,
hereby certify that , whose name as President of Landscape
Services, Inc., an Alabama Corporation, is signed to the foregeing inetrument,
and who is known to me, acknowledged before me on this day that, being informed
of the contents of said instrument, he, as such officer and with full authority,
executed the same voluntarily for and as the act of said gqorporation.

/ day of F;Lﬁ&ﬁ-l’ p

I, the undersigpe

ﬂ Given under my hand and official seal, this
19 .

BTATE OF ALABAMA )
COUNTY OF JEFFERSON )

I, the undersi
hereby certify that
of SouthTrust Bank o© ama, National Assoclation, a ona

anking

agsociation, is signed to the foraegoing instrument, and who is known to ma,
acknowledged before me on this day that, being informed of the contenta of said
instrument, he, as such officer and with full authority, executed the same
voluntarily for and as the act of said banking association. i

ﬁah- Given under my hand and official seal, this the / day of
1 ]

Commios

in:!xpirnn 0*13"' ;5 _

n:\socuthtru\landsoap\ntg-sea.agt
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Exhibit A

A PART OF THE WORTHWEST 1/4 OF BECTION 2, TOWNSHIP 20 BOUTH, RANGE 1 WEST, AND
ALSO A PART OF THE NORTHEAST 1/4 OF SECTION 3, TOWNSHIP 20 SOUTH, RANGE 1 WEST,
BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: COMMENCE AT THE NORTHWEST CORNER
OF SECTION 2, TOWNSHIP 20 SOUTH, RANGE 1 WEST, TPHENCE RUN SOUTHERLY ALONG THE
WEST LINE OF SAID 1/4 BECTION FOR 664.86 FEET; THENCE TURN 80°43+13% RIGHT AND
RUN SOUTHWESTERLY 62.92 FEET; THENCE TURR 96£°12'34"% LEFT AND RUN SOUTHEASTERLY
560.13 FEET; THENCE TURN 50°28°24" RIGHT AND RUN SOUTHWESTERLY 214.80 FEET TO
A PCINT ON THE SHORELINE OF A LAKE AND THE POINT OF BEGINRING OF THE PARCEL OF
LAND HEREIN DESCRIBED; THENCE TURN 180°00'00" AND RUN NORTHEASTERLY 214.80 FEET;
THENCE TURN 50°28°'24* LEFT AND RUN NORTHWESTERLY £60.13 FEET; THENCE TURN
96°12* 34~ RIGHT AND RUN NORTHEASTERLY 658.36 FEET TO A POINT ON THE: WESTERLY
RIGHT-OF-WAY LINE OF SHELBY COUNTY HIGHWAY $47; THENCE TURN 107°45°'11* LEFT AND
RUN NORTHWESTERLY ALONG SAID ROAD RIGHT-OF-WAY 210,20 FEET; THENCE TURN 72*14'49"
LEFT AND RUN SOUTHWESTERLY 883.06 FEET: THENCE TURN 82°23'00" RIGHT AND RUN
NORTHWESTERLY 327.98 FEET TO A POINT ON THE SOUTHERLY RIGHT-OF-WAY LINE OF GRIMES
SETTLEMENT ROAD; THENCE TURN 89°49+37" LEFT ARD RUN SOUTHWESTERLY ALONG SAID ROAD
RIGHT=OF~WAY 876.92 FEET; THENCE TURN 25°17'49" RIGHT AND RUN NORTHWESTERLY ALONG
SATID ROAD RIGHT-OF=-WAY 326.90 FEET; THENCE TURN 15923:52* RIGHT' AND RUN
NORTHWESTERLY ALONG SAID ROAD RIGHT-OF-~WAY 418.87 FEET; THENCE TURN 10°48'58"
RIGHT AND RUN NORTHWESTERLY ALONG SAID ROAD RIGHT~OF-WAY 280.69 PEET; THENCE TURN
7030+31% LEFT AND RUN ALONG SAID ROAD RIGHT-OF-WAY 122.05% FEET TO A POINT ON THE
NORTH LINE OF THE NORTHWEST 1/4 OF SECTION 3, TOWNSHIP 20 SOUTH, RANGE 1 WEST,
THENCE TURN 27°48+*12* LEFT AND RUN WESTERLY ALONG SAID l/4 LINE FOR 301.82 FEET
TO THE NORTHWEST CORNER OF SAID 1/4 SECTION; THENCE TURN B9°24°'47% LEFT AND RUN
SOUTHERLY ALONG THE WEST LINE OF SAID 1/4 SECTION FOR 2636.38 FEET TO THE
SOUTHWEST CORNER OF SAID 1/4 SECTION; THENCE PURN 120°08°'54* LEFT AND RUN
NORTHEASTERLY 1209.54 FEET TO A POINT .ON THE SHORELINE OF A LAKE; THENCE RUN
NORTHEASTERLY ALONG THE SHORELINE OF SAID LAKE 1837 FEET, MORE OR LESS, TO THE
POINT OF BEGINNING. SAID PARCEL CONTAINING 102.91 ACRES.

COMMENCE AT THE SOUTHEAST CORNER OF THE NORTHEAST 1/4 OF SECTION 3, TOWNSHIP 20
SOUTH, RANGE 1 WEST, THENCE RUN WEST ALONG THE SOUTH LINE OF SAID 1/4 S8ECTION
2624.59 FEET TO THE SOUTHWEST CORNER OF SAID 1/4 SECTION; THENCE TURN 150°50°'04"
RIGHT AND RUN NORTHEASTERLY 1209.54 FEET TO A POINT ON THE SHORELINE OF A LAKE,
AND THE POINT OF BEGINNING OF THE PARCEL OF LAND HEREIN DESCRIBED; THENCE TURN
180°00°00% AND RUN SOUTHWESTERLY 1209.54 FEET TO THE SOUTHWEST CORNER OF SAID
1/4 SECTION; THENCE TURN 150°50°'04" LEFT AND RUN BASTERLY ALONG THE SOUTH LINE
OF SAID 1/4 SECTION 2624.99 FEET T0 THE SOUTHEAST CORNER OF SAID 1/4 SECTION;
THENCE TURN 00°29°41" RIGHT AND RUR EASTERLY ALONG THE SOUTH LINE OF THE
NORTHWEST 1/4 OF SECTION 2, TOWNSHIP 20 SOUTH, RANGE 1 WEST 1356.72 FEET TO THE
SOUTHEAST CORNER OF THE SOUTHWEST 1/4 OF THE NORTHWEST 1/4 OF SAID SBECTION,
THENCE TURN 89°07°'32% LE¥T AND RUN NORTHERLY ALONG THE -EAST LINE OF SAID 1/4~-
1/4 SECTION 160.41 FEET TO A POINT ON THE WESTERLY RIGHT-OF~WAY LINE OF SHELBY
COUNTY HIGHWAY #47; THENCE TURN 11°26°25"° LEFT AND RUN WORTHWESTERLY ALONG SAID
ROAD RIGHT-OF-WAY 277.03 FEET; THENCE TURN 104°48°'18* LEFT AND RUN SOUTHWESTERLY
328.54 FEET; THENCE TURN 73°57'50" RIGHT AND RUN NORTHWESTERLY 80.64 FEET THENCE
TURN 74°18'18" RIGHT AND RUN NORTHEASTERLY 132.07 FEET: THENCE TURN 44°%24°'24"
LEFT AND RUN HORTHWESTERLY 223.44 FEET TO A POINT OR THE SHORELINE OF A LARE;
THENCE RUN WESTERLY ALONG SAID SHORELINE FOR 3183 FEET MORE OR LESS TO THE POINT
OF BEGINNING, SAID PARCEL CONTAINING 66.94 ACRES.

This conveyance is made subject to the following:

l. Taxes for the year 1992 and subsequent years.

2. Right of way to Alabama Power Company as set forth in Volume 142, page 409,
volume 142, page 103, Volume 119, Page 263, Volume 102, Page 130 and volume 102,
page 128, as recorded in the Probate Office of shelby County, Alabama.

3. Right of way to Shelby County as recorded in volume 135, page 116 in the
probate Office of shelby county,Alabama.
4. Mineral and mining rights and rights incident therato set forth in Volume

13, page 215 and 312, in the Probate office of shelby County, Alabama.
5. Less and except any part of subject property lying within the road right-
of-way.
6. Rights of upsteam and downstream riparian owners with respect to that
certain lake and creaks trpqg;gingnqubjact property.

i

7. Any and all naaamant-‘f,?t_r‘g ﬁ;:;lir.‘:ﬁgpa, covenants and rights of way of record.
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