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" THIS TRUST INDENTURE dated December 1, 1991 is entered into by THE
INDUSTRIAL DEVELOPMENT BOARD OF THE CITY OF HOOVER, a public
corporation organized under the laws of the State of Alabama (the “Issuer™), and

\ SOUTHTRUST BANK OF ALABAMA, NATIONAL ASSOCIATION, a national banking
association with its principal place of business in Birmingham, Alabama (the "Trustee"). |
L™ 2

Recitals o . o
The Tssuer has duly authorized the creation, execution and delivery of its $5,000,000 *'
aggregate principal amount of Revenue Bonds (Bud’s Best Cookies, Inc. Project), Series 1991

(the "Bonds") pursuant to this Indenture.

The Bonds are being issued for the purpose of financing a portion of the costs of
acquiring, constructing and equipping certain facilities for the manufacture of cookies and other

similar food products (the “Project”).

The Issuer and Bud’s Best Cookies, Inc., a corporation organized under the laws of the

State of Alabama ("Bud’s Best Cookies"), will enter into a Lease Agreement dated December 1,
1991 (the "Lease Agreement”), whereby the Issuer will agree to lease the Project to Bud’s Best
Cookies and Bud’s Best Cookies will agree to pay rentals to the Issuer at such times and in such

C¥) amounts as shall be sufficient to pay when due the principal of, premium (if any) and interest
E.g ("Debt Service") on the Bonds. Pursuant to this Indenture the Issuer will assign and pledge to
the Trustee all the Issuer’s rights under the Lease Agreement, except for certain rights relating

g to indemnification, reimbursement of expenses and receipt of notices and other communications.

o R
g As security for the payment of Debt Service on the Bonds, Bud’s Best Cookies will enter

into a Guaranty Agreement dated December 1, 1991 (the *Bond Guaranty®) in favor of the
Trustee, whereby Bud’s Best Cookies will guarantee payment when due of Debt Service on the

Bonds.

Bud’s Best Cookies will cause SouthTrust Bank of Alabama, National Association (the
*Bank") to issue an irrevocable letter of credit in favor of the Trustee to enable the Trustee to
pay Debt Service on the Bonds and to pay the purchase price of Bonds tendered for purchase
pursuant to the mandatory or optional tender provisions of this Indenture. The initial letter of
credit to be delivered to the Trustee and any substitute letter of credit delivered to the Trustee

* pursuant to this Indenture are herein referred to as the "Letter of Credit”.

The initial Letter of Credit will be issued by the Bank pursuant to a Letter of Credit
Application and Reimbursement Agreement dated December 1, 1991 (the *Credit Agreement”)
between the Bank and Bud’s Best Cookies whereby Bud’s Best Cookies will agree, among other

I
k.
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things, to reimburse the Bank for all amounts drawn by the Trustee pursﬁant to the initial Letter

of Credit.
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As security for Bud’s Best Cookies’ obligations under the Credit Agreement, Bud’s Best
Cookies and the Issuer shall execute a Mortgage and Security Agreement dated December 1,
1991 (the "Mortgage") in favor of the Bank, whereby the Bank will be granted a morigage,
assignment and pledge of, and security interest in, the Project, the rights of Bud’s Best Cookies
under the Lease Agreement and certain other collateral,

h""'&‘" N

The Bonds shall be limited obligations of the Issuer payable solely out of (i) payments
by Bud’s Best Cookies pursuant 10 the Lease Agreement and Bond Guaranty, (ii) any other
revenues, rentals or receipts derived by the Issuer from the leasing or sale of the Project, and
(iii) money received by the Trustee from a draw on the Letter of Credit. The Trustee will not
have a lien on or security interest in the Project. The Mortgage is for the sole benefit of the

Bank.

All things have been done which are necessary to make the Bonds, when executed by the
Issuer and authenticated and delivered by the Trustee hereunder, the valid obligations of the
Issuer, and to constitute this Indenture a valid trust indenture for the security of the Bonds, in
accordance with the terms of the Bonds and this Indenture.

NOW, THEREFORE, THIS INDENTURE WITNESSETH:

It is hereby covenanted and declared that all the Bonds are to be authenticated and
delivered and the property subject to this Indenture is to be held and applied by the Trustee,
subject to the covenants, conditions and trusts hereinafter set forth, and the Issuer does hereby
covenant and agree to and with the Trustee, for the equal and proportionate benefit (except as
otherwise expressly provided herein) of all Holders (as hereinafter defined) of the Bonds, and
for the benefit and security of the Bank, as follows:

ARTICLE 1

Definitions and Other Provisions
___ of General Application

SECTION 1.01 Definitions

For all purposes of this Indenture, except as otherwise expressly provided or unless the
context otherwise requires:

(1) The terms defined in this Article have the meanings assigned to them in this Article.
Singular terms shall include the plural as well as the singular, and vice versa.

1 1972 O34 TRA000H
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(2) The definitions in the recitals to this instrument are for convenience only and shall |

not affect the construction of this instrument.

(3) All accounting terms not otherwise defined herein have the meanings assigned to
them, and all computations herein provided for shall be made, in accordance with generally
accepted accounting principles.
principles” refer to such principles as they exist at the date of application thereof.

(4) Al references in this instrument to designated *Artitles”, "Sections” and other
subdivisions are to the designated Articles, Sections and subdivisions of this instrument as
originally executed.

(5) The terms "herein”, "hereof® and "hereunder” and other words of similar import
refer to this Indenture as a whole and not to any particular Article, Section or other subdivision.

(6) All references in this instrument to a separate instrument are 1o such separate
instrument as the same may be amended or supplemented from time (o time pursuant to the
applicable provisions thereof.

(7) The term “person” shall include any individual, corporation, partnership, joint
venture, association, trust, unincorporated organization and any government or any agency of
political subdivision thereof.

Act of Bankruptcy shall mean the filing of a petition in bankruptcy (or the other
commencement of a bankruptcy or similar proceeding) by or against Bud’s Best Cookies or the
Issuer under any applicable bankruptcy, insolvency, reorganization, or similar law, now or
hereafter in effect or the insolvency of the Bank. |

ot ' Kha

Additional Rental Payments “hall mean the payments fcﬁuired by Section 4.03 of the
Lease Agreement. -

Affiliate of any specified person shall mean any other person directly or indirectly
controlling or controlled by or under direct or indirect common control with such specified
person. For purposes of this definition, "control" when used with respect to any specified
person means the power direct the management and policies of such person, directly or
indirectly, whether through the ownership of voting securities, by contract or otherwise; and the
terms "controlling” and "controlled" have meanings correlative to the foregoing.

Authorized Denominations shall mean (i) for Bonds bearing interest at the Variable Rate
or for Bonds bearing interest at a Term Rate for a Term Rate Period of 9 months or less,
$100,000 or any larger amount that is a multiple of $5,000, and (ii) for Bonds bearing interest
at a Term Rate for a Term Rate Period of more than 9 months, $5,000 or any multiple thereof.

11922 a2 13-0001
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shall mean the Chairman or Vice-Chairman of the
Board of Directors of the Issuer or the Secretary or Treasurer of the Issuer or any other officer
or agent of the Issuer authorized by the governing body of the Issuer to act as * Authorized Issuer
Representative” for purposes of this Indenture and the Lease Agreement. |

ithorized Bud’s B¢ <ies Renresentative shall mean the President of Bud’s Best
Cookies or any other officer or agent of Rud’s Best Cookies authorized by the governing body
of Bud's Best Cookies to act as *Authorized Bud’s Best Cookies Representative” for purposes
of this Indenture and the Lease Agreement. -~ —

-
L

Bank shall mean SouthTrust Bank of Alabama, National Association, a national banking

association, and its successors and assigns, until 2 Substitute Letter of Credit shall have been
accepted by the Trustee, and thereafter "Bank® shall mean the issuer of such Substitute Letter
of Credit.

shall mean all indebtedness or obligations of Bud's Best Cookies to
the Bank under the Credit Agreement, including without limitation (i) Bud’s Best Cookies’
obligation to reimburse the Bank for draws made under the Letter of Credit and (ii) Bud’s Best

Cookies’ obligation to pay fees and charges for the issuance and continuation of the Letter of
Credit.

Basic Rental Payments shall mean the payments required by Section 4.02 of the Lease
Agreement.

Bo_ﬁd shall mean any bond authenticated and delivered pursuant to this Indenture.
Bond Fund shall mean the fund established pursuant to Section 8.01.

<hall mean that certain Guaranty Agréement dated December 1, 1991,
executed by Bud's Best Cookies in favor of the Trustee.

Bond Payment Date shall mean each date (including any date fixed for redemption of
Bonds) on which Debt Service is payable on the Bonds.

Bond Purchase Fyud shall mean the fund established pursuant to Section 8.02.

shall mean the register or registers for the registration and transfer of
Bonds maintained by the Issuer pursuant to Section 5.01.

Bond Registrar shall mean the agent of the Issuer appointed as such pursuant to Section
5.01 for the purpose of registering Bonds and transfers of Bonds.

Bondholder when used with respect to any Bond shall mean the person in whose name
such Bond is registered in the Bond Register.

[ 1922.04734 75000
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Bud’s Best Cookles shall mean Bud's Best Cookies, Inc., 2 corporation organized under
the laws of the State of Alabama, until a successor shall have become such pursuant to the

applicable provisions of the Lease Agreement and the Bond Guaranty, and thereafter "Bud’s Best
Cookies"” shall mean such successor. ' -

Business Day shall mean any day other than a Saturday, a Sunday or a day on which |
banking institutions are required or authorized to remain closed in any city where the Trusteg,
the Tender Agent, the Remarketing Agent or the Bank maintains its place of business for .
performance of its obligations under this Indeiiture or the Letter of*Credit or a day on which the
payment system of the Federal Reserve is not operational.

Cap Rate shall mean (i) for any period during which the Bonds are secured by a Letter
of Credit, the maximum rate per annum, specified therein, upon which there has been calculated
the amount available to be drawn on such Letter of Credit to pay interest on the Bonds, and

(ii) for any period during which the Bonds are not secured by a Letter of Credit, the rate of
12% per annum. '

Copstruction Fund shall mean the fund established pursuant to Section 7.02,
Conversion Date shall mean the first day of any Term Rate Period.

Credit _Agreement shall mean that certain Letter of Credit Application and
Reimbursement Agreement dated December 1, 1991 between the Bank and Bud's Best Cookies,
until a Substitute Letter of Credit shall have been accepted by the Trustee, and thereafter "Credit
Agreement” shall mean ihe instrument evidencing Bud’s Best Cookies' obligations with respect
to such Substitute Letter of Credit.

Credit Guarantor shall mean Albert L. Cason. ol
1

Qm_diLGjlarm shall mean that certain Guaranty Agreement dated December 1, 1991
executed by the Credit Guarantor in favor of the Bank.

Debt_Service shall mean the principal, premium (if any) and interest payable on the
Bonds. |

Defaulted Interest shall have the meaning stated in Section 5.03.

Determination of Taxability shall mean, and shall occur when, (i) the Trustee receives
written notice from Bud's Best Cookies, supported by an Opinion of Counsel, that interest on
the Bonds is Taxable or (ii) the Internal Revenue Service shall claim in writing that interest on
the Bonds is Taxable; provided, that such a claim shall not be deemed a Determination of
Taxability unless Bud’s Best Cookies is afforded reasonable opportunity (at its sole expense and
for a period not to exceed 2 years) to pursue any judicial or administrative remedy available to
Bud's Best Cookies with respect to such claim.

| 922 0473 -0004
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shall mean proceeds from the remarketing of Tendered
Bonds to any person other than (i) Bud’s Best Cookies, (ii) the Issuer, or (iii) any Affiliate of
Bud’s Best Cookies or the Issuer. The Trustee may assume that all proceeds from the
remarketing of Bonds are Eligible Remarketing Proceeds unless any notice received by the
Trustee from the Remarketing Agent pursuant to Section 4.06(b) indicates otherwise or the

Trustee has actual notice to the contrary. 1
Enabling Law shail mean Article 4, Chapter 54, Title 11 (Section 11-54-80 et seq.) of .
the Code of Alabama 1975. "~ —

Eguipment shall mean the personal property and fixtures described in Exhibit B to the ,
Lease Agreement and all other personal property and fixtures acquired by the Issuer with
proceeds of the Bonds or pursuant to any provision of the Lease Agreement, including at!
substitutions and replacements for such personal property and fixtures.

shall have the meaning stated in Article 12. An Event of Default shall
wexist” if an Event of Default shall have occurred and be continuing.

Existing Letter of Credit shall have the meaning assigned in Section 4.11.

Favorable Tax Opinion shall mean an Opinion of Counsel stating in effect that the
proposed action, together with any other changes with respect to the Bonds made or to be made
in connection with such action, will not cause interest on the Bonds to become Taxable.

Federal Securities shall mean noncaliable, nonprepayable, direct obligations of, or
obligations the full and timely payment of which is guaranteed by, the United States of America,
excluding unit investment trusts and mutual funds.

Financing Docyments shall mean the Indenture, the Remarketing Agreement, the Tender
Agent Agreement, the [case Agreement, the Bond Guaranty, the Credit Agresment, the Credit
Guaranty and the Mortgage.

Financing Participants shall mean the Issuer, Bud’s Best Cookies, the Bank, the
Trustee, the Remarketing Agent, the Bond Registrar, the Paying Agent, the Tender Agent and
the Bondholders.

Fully Paid, (i) when used with respect to Indenture Indebtedness, shall have the meaning
stated in Section 15.01, and (ii} when used with respect to Bank Indebtedness, shall mean that
all indebtedness or obligations of Bud’s Best Cookies under the Credit Agreement have been paid
in full,

Holder when used with respect to any Bond shall mean the person in whose name such
Bond is registered in the Bond Register.

119220434 -0
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Improvements shall mean the buildings, structures and improvements now existing or
to be constructed on the Project Site pursuant to Article 3 of the Lease Agreement, more
particularly described in Exhibit C to the Lease Agreement.

Indebtedness shall mean Indenture Indebtedness and Bank Indebtedness.

Indenture shall mean this instrument as originally.executed or as it may from time to
time be supplemented, medified or amended by one or more indentures or other instruments
supplemental hereto entered into pursuant to the applicable provisidns hereof.

Indenture Indebtedness shall mean all indebtedness of the Issuer at the time secured by
this Indenture, including without limitation (i) all Debt Service on the Bonds and (i1) all
reasonable and proper fees, charges and disbursements of the Trustee for services performed and

. disbursements made under this Indenture.

Independent, when used with respect to any person, shall mean a person who (i) is in
fact independent, (ii) does not have any direct financial interest or any material indirect financial
interest in any Financing Participant or in any obligor with respect to the Bonds or in any
Affiliate of any Financing Participant or of any such obligor, and (iii) is not connected with any
Financing Participant or any such obligor as an officer, employee, promoter, underwriter,
trustee, partner, director or person performing similar functions.

Inducement Agreement shall mean that certain Inducement Agreement dated August 26,
1991 between the Issuer and Bud’s Best Cookies.

Interest Payment Date, when used with respect to any installment of interest on a Bond,
shall mean the date specified herein and in such Bond as the fixed date on which such

installment of interest is due and payable. . e

Internal Revenue Code shall mean the Internal Revenue Code of 1986, as amended.

Issuer shall mean The Industrial Development Board of the City of Hoover, a public
corporation organized under the laws of the State of Alabama, until a successor corporation shall
have become such pursuant to the applicable provisions of this Indenture, and thereafter *Issuer®
shall mean such successor corporation.

Lease Agreement shall mean that certain Lease Agreement dated December 1, 1991,
between the Issuer and Bud’s Best Cookies.

Lease Default shall have the meaning stated in Article 8 of the Lease Agreement. A
Lease Default shall "exist” if a Lease Default shall have occurred and be continuing.

Letter of Credit shall mean (i) the initial letter of credit delivered to the Trustee on the
date of delivery of the Bonds, and, unless the context or use indicates another or different
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meaning or intent, (ii) any Substitute Letter of Credit accepted by the Trustee, (iti) any i
confirmation of a Letter of Credit or Substitute Letter of Credit (a *Confirmation"), or (iv) any
Letier of Credit that is in addition to, rather than in substitution of, a Letter of Credit or
Substitute Letter of Credit (an " Additional Letter of Credit"), delivered to the Trustee by Bud’s
Best Cookies or the Bank. -

\ Mapdatory Tender shall mean a required tender of a Bond for purchase pursuant to
Section 4.03. '
" 2
Mandatory Tender Date shall mean a date on which a Bond is to be purchased pursuant
to a Mandatory Tender. ,

. when used with respect to any Bond, shall mean the date specified herein and
:n such Bond as the fixed date on which principal of such Bond is due and payable. After Serial
Maturities are assigned to the Bonds, the term “Maturity" shall refer to the Serial Maturity of
a Bond.

Moody’s shall mean Moody’s Investors Service, Inc.

shall mean that certain Mortgage and Security Agreement dated December 1,
1991 executed by Bud's Best Cookies and the Issuer in favor of the Bank, until a Substitute
Letter of Credit shail have been accepted by the Trustee, and thereafter *Mortgage” shall mean
the instrument (if any) securing Bud’s Best Cookies’ obligations with respect to such Substitute
Letter of Credit.

Municipality shall mean the City of Hoover, Alabama.

shall mean Bonds registered in the name of (i) the Issuer, (i) Bud's Best
Cookies, (iii) the Bank, (iv) any other obligor with respect to Debt Service on Ot the purchase
price of Bonds, (v) any Affiliate of persons described in clauses (i) through (iv), or (vi) any
nominee or other person who holds such Bonds for the benefit of any person described in clauses
(i) through (v). The Trustee may assume that no Bondholder is described in clauses (v) and (vi)
of this definition unless the Trustee has actual knowledge to the contrary. Pledged Bonds shall

be considered Obligor Bonds.

BOOK '381?&&5 568

Office of the Tender Agent shall mean the office of the Tender Agent for hand delivery

of notices and other documents, as specified pursuant 10 Section 16.01.

Office of the Trustee shall mean the office of the Trustee for hand delivery of notices

and other documents, as specified pursuant to Section 16.01.

shall mean an opinion from an atlorncy oOr firm of attorneys with
experience in the matters to be covered in the opinion. Except as otherwise expressly provided
in this Indenture, the attorney or attorneys rendering such opinion may be counse} for one or
more of the Financing Participants.
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Optional Tender shall mean tender of a Bond for purchase at the option of the Holder |

thereof pursuant to Section 4.04,

- Optional Tender Date shall mean a date on which a Bond is to be’ purchased pursuant

to an Optional Tender. | -_

Qutstanding when used with respect to Bonds shall mean, as of the date of

determination, all Bonds authenticated and delivered under this Indenture, except:

L o

\

(1) Bonds cancelled by the Trustee or delivered to the Trustee for cancellation,

(2) Bonds for whose payment or redemption money in the necessary amount has
been deposited with the Trustee in trust for the Holders of such Bonds, provided that,

if such Bonds are to be redeemed, notice of such redemption has been duly given
pursuant to this Indenture or provision therefor satisfactory to the Trustee has been made,

(3) Unsurrendered Bonds for the purchase of which money in the necessary
amount has been deposited in the Bond Purchase Fund and is held in trust for the

Holders of such Unsurrendered Bonds, and

(4) Bonds in exchange for or in lieu of which other Bonds have been
authenticated and delivered under this Indenture;

provided, however, that in determining whether the Holders of the requisite principal amount
of Bonds Outstanding have given any request, demand, authorization, direction, notice, consent
or waiver hereunder, Obligor Bonds shall be disregarded and deemed not to be Outstanding,
Obligor Bonds which have been pledged in good faith may be regarded as Outstanding for such
purposes if the pledgee establishes to the satisfaction of the Trusteethe pledgee’s right so to act
with respect to such Bonds and that Bonds registered in the name of such pledgee as beneficial
owner would not be considered Obligor Bonds. .

Paying Agent shall mean the Trustee and anjr other person authorized by the Issuer to
pay Debt Service on any Bonds on behalf of the Issuer.

Permitted Encumbrances shall mean the liens and encumbrances described in Exhibit
E to the Lease Agreement.

Pledged Bonds shall mean Bonds purchased pursuant to the Optional or Mandatory
Tender provisions of this Indenture with money drawn under the Letter of Credit and held by
the Tender Agent or Trustee for the benefit of, or registered in the name of, the Bank, as

pledgee, pursuant to Section 4.06 and the Credit Agreement.

Post-Default Rate shail mean (i) when used with respect to any payment of Debt Service
on any Bond, the rate specified in such Bond for overdue installments of Debt Service on such

11922.04/ 34 7-0001 9
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Bond, computed as provided in such Bond, and (ii) when used with respect to all other payments
due under this Indenture or the Lease Agreement, a variable rate equal to the Trustee’s prime
rate plus 2%, computed on the basis of a 365 or 366-day year, as the case may be, for actual
days elapsed. -

Project shall mean (i) the Project Site, (i) the Improvements and all other buildings, ]

structures and improvements now or hereafier located on the Project Site, and (iii) the
Equipment.

Vg, J

Project Costs shall have the meaning assigned in Section 3.02 of the Lease Agreement,

Project Revenues shall have the meaning stated in the granting clause of Article 2
entitled "Project Revenues and Lease Agreement”.

Project Site shall mean the real property and interests therein described in Exhibit A to
the Lease Agreemernt. |

Qualified Investments shall mean:
(1) Federal Securities,
(2) an interest in any trust or fund that invests solely in Federal Securities,

(3) a certificate of deposit issued by, or other interest-bearing deposit with, any
bank organized under the laws of the United States of America or any state thereof
(including without limitation the Trustee), provided that (i) such bank has capital, surplus
and undivided profits of not less than $50,000,000, (i1) such deposit is insured by the
Federal Deposit Insurance Corporation, or (iii) such deposit is collaterally secured by the
issuing bank by pledging Federal Securities having a market value (exclusive of accrued
interest) not less than the face amount of such certificate less the amount of such deposit
insured by the Federal Deposit Insurance Corporation, and

800K 381?@35 obS8

(4) a repurchase agreement with respect to Federal Securities, provided that the
Federal Securities subject to such repurchase agreement are held by or under the control
of the Trustee pursuant to a perfected security interest free and clear of third-party liens.

Rating Agency shall mean Moody’s, S & P and any other nationally recognized
securities rating agency.

Regular Record Date shall mean (i) with respect to any Variable Rate Interest Payment
Date, the day immediately prior to such Interest Payment Date, (ii) with respect to any Term
Rate Interest Payment Date for a Term Rate Period of less than 6 months, the day immediately
prior to such Term Rate Interest Payment Date, and (iii) with respect to any Term Rate Interest

1192204/ 24 T3-DKH
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Payment Date for a Term Rate Period of 6 months or more, the 15th day' (whether or not a |
Business Day) of the month next preceding such Term Rate Interest Payment Date.

Reimbursement Funds shall have the ineaning assigned in Section 4.06.
|. Reimbursement Notice shall have the meaning ass'igned in Section 4.06. | '
Remarketing Agent shall mean Sterne, Agee & Leach, Inc., until a successor °

Remarketing Agent shall have become such pursuant to the aPplicable provisions of this
Indenture, and thereafter "Remarketing Agent” shall mean such successor.

Remarketing Agreement shall mean the agreement entered into by the Issuer, the
Trustee and the Remarketing Agent pursuant to Section 13.12.

S & P shall mean Standard & Poor’s Corporation.

Serial Maturity shall mean the Maturity of a Bond after the aggregate Maturities of the
Bonds have been adjusted pursuant to Section 4.01(c) to correspond with the remaining
scheduled mandatory redemption requirements. The original Maturity of the Bonds shall be one
of the Serial Maturities,

Special Funds shall mean the Bond Fund, the Construction Fund, the Bond Purchase
Fund and any other fund or account established pursuant to this Indenture. |

Special Record Date for the payment of any Defaulted Interest on the Bonds means a
date fixed by the Trustee pursuant to Section 5.03.

Stated Expiration Date, when used with respect to any Letter of Credit, shall mean the
date on which such Letter of Credit will, by its terms, expire unless such Letter of Credit 1s
terminated on an earlier date in accordance with its terms, The Stated Expiration Date of any
Letter of Credit may be extended as provided in Section 4.11.

sk 351 ruse 063

Substitute Letter of Credit shall mean a letter of credit delivered to the Trustee in
substitution for the letter of credit then held by the Trustee, as more particularly described in
Section 4.11.

Taxable shall mean that for purposes of federal income taxation interest on the Bonds

_ is includible in the gross income of any Holder thereof for any reason [other than the fact that

such Holder is a “substantial user® of the Project or a "related person” within the meaning of

Section 147(a) (or successor provision) of the Internal Revenue Code). Interest on the Bonds

shall not be deemed "Taxable” because interest is includible in any calculation of income for

purposes of an alternative minimum tax, a foreign branch profits tax or any other type of
taxation other than the regular tax imposed on gross income.

1192202000 L
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Tender Agent shall mean any person appointed as “Tender Agent” pursuant to Section ,
13.13, until a successor Tender Agent shall have become such pursuant to the applicable
provisions of this Indenture, and thereafter "Tender Agent" shall mean such successor. Until
a Tender Agent is appointed, the Trustee shall perform ail duties of the Tender Agent; provided
that the Trustee shall not be required to maintain an office in New York, New York.

Tender_Agent Agreement shall mean the agreement entered into by the Issuer, the

Trustee and the Tender Agent pursuant to Section 13.13.
o —

I

Tender Date shall mean an Optional Tender Date or a Mandatory Tender Date, as the |

case may be.

Tendered Bonds shall mean Bonds tendered (or deemed tendered) for purchase pursuant
to the Optional or Mandatory Tender provisions of this Indenture.

Term Rate, when uséd with respect to any Bond, shall mean the fixed interest rate borne
by such Bond during a Term Rate Period.

. when used with respect to any Bond, shall mean a
date on which interest calculated according to a Term Rate is payable on such Bond.

, when used with respect to any Bond, shall mean a period specified
by Bud’s Best Cookies during which such Bond shall bear interest at a Term Rate.

Trust Estate shall have the meaning stated in Article 2.

Trustee shall mean SouthTrust Bank of Alabama, National Association, a national
banking association with its principal place of business in‘Birmingham, Alabama, until a
successor Trustee shall have become such pursuant to the applicable provisions of this Indenture,
and thereafter "Trustee" shall mean such successor.

Unsurrendered Bond shall mean a Bond (or portiun thereof) which is deemed purchased
pursuant to the Optional or Mandatory Tender provisions hereof, but which has not been
presented to the Trustee by the Holder thereof.

Variable Rate, when vsed with respect to any Bond, shall mean the variable interest rate
borne by such Bond during a Varnable Rate Period.

. when used with respect to any Bond, shall mean
a date on which interest calculated at the Variable Rate is payable on such Bond.

Variable Rate Period, when used with respect to any Bond, shall mean a period during
which such Bond shall bear interest at the Variable Rate.

11923 034 TE-0CH
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'SECTION 1.02 Ow

(a) The ownership of Bonds shall be proved by the Bond Register.

(b) Any request, demand, authorization, direction, notice, consent, waiver or other
action by the Holder of any Bond shall bind every future Holder of the same Bond and the
Holder of every Bond issued upon the transfer thereof or in exchange therefor or in lieu thereof,
in respect of anything done or suffered to be done by the Trustee or the Issuer in reliance
thereon, whether or not notation of such action is made upon suckBond.

SECTION 1.03 Effect of Headings and Table of Contents

The Article and Section headings herein and in the Table of Contents are for convenience
only and shall not affect the construction hereof,

SECTION 1.04 Date of Indenture

The date of this Indenture is intended as and for a date for the convenient identification
of this Tndenture and is not intended to indicate that this Indenture was executed and delivered
on said date. |

SECTION 1.05 Separability Clause

If any provision in this Indenture or in the Bonds shafl be invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby.

SECTION 1.06 Governing l.aw i st
1

This Indenture shall be construed in accordance with and governed by the laws of the
State of Alabama.

SECTION 1.07 Counterparts

This instrument may be executed in any number of counterparts, each of which so
executed shall be deemed an original, but all such counterparts shall together constitute but one
and the same instrument,

SECTION 1.08 Designation of Time for Performance

Except as otherwise expressly provided herein, any reference in this Indenture to the time
of day shall mean the time of day in the city where the Trustee maintains its place of business
for the performance of its obligations under this Indenture.

I 210424 10001
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ARTICLE 2

Granting Clauses

To secure the payment of Debt Service on the Bonds and all other Indenture Indebtedness

and the performance of the covenants herein and in the Bonds contained, to secure the payment ]

| of Bank Indebtedness for the benefit of the Bank to the extent herein provided, and to declare
the terms and conditions on which the Bonds are secured, and in consideration of the premises
and of the purchase of the Bonds by the Holdérs thereof, the Issuerby these presents does grant,
bargain, sell, alien, remise, release, convey, assign, transfer, mortgage, hypothecate, pledge,
set over and confirm to the Trustee, all and singular the following described property:

|
Project Revenues and Lease Agreement

All payments by Bud’s Best Cookies pursuant to the Lease Agreement and all other

revenues, rentals and receipts derived by the Issuer from the leasing or sale of the Project
(herein referred to as "Project Revenues”), together with all rights, powers, privileges, options
and other benefits of the Issuer under the Lease Agreement; provided, however, that:

BO0K 3811%{ 5?2

119723 00734 73-000H

(1) Project Revenues shall not include (i) payments to be made directly to the
Issuer pursuant to Section 4.03(a)(3) of the Lease Agreement, (ii) indemnity payments
pursuant to Section 7.09 of the Lease Agreement, (iii) public service payments pursuant
to Section 7.10 of the Lease Agreement, or (iv) any payments similar to the foregoing
to be made by another lessee pursuant to any lease entered into by the Issuer with respect
to the Project; -

(2) the Issuer shall rétain the right to receive notices or other communications
to be sent to it under the Lease Agreement;

(3) nothing contained in this clause shall impair, diminish or otherwise affect the
Issuer’s obligations under the Lease Agreement or impose any of such obligations on the
Trustee; and

(4) the exercise of remedies under the Lease Agreement shall be limited as
provided in Section 12.12.
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IL.
Special Funds
Money and investments from time to time on deposit in, or forming a part of, the Special

Funds, subject to the provisions of this Indenture permitting the application thereof for the
purposes and on the terms and conditions set forth herein.

=

11 T

Any and all property of every kind or description which may, from time to time !

hereafter, by delivery or by writing of any kind, be subjected to the lien of this Indenture as
additional security by the Issuer or anyone on its part or with its consent, or which pursuant to
any of the provisions hereof or of the Lease Agreement may come into the possession or control
of the Trustee or a receiver appointed pursuant to this Indenture; and the Trustee is hercby
authorized to receive any and all such property as and for additional security for the Bonds and
to hold and apply all such property subject to the terms hereof.

TO HAVE AND TO HOLD ail said property, rights and privileges of every kind and
description, real, personal or mixed, hereby and hereafter (by supplemental indenture or
otherwise) granted, bargained, sold, aliened, remised, released, conveyed, assigned, transferred,
mortgaged, hypothecated, pledged, set over or confirmed as aforesaid, or intended, agreed or
covenanted so to be, together with all the appurtenances thereto appertaining (said property,
rights and privileges being herein collectively called the "Trust Estate”) unto the Trustee and 1ts
successors and assigns forever;

BUT IN TRUST, NEVERTHELESS, for the equal and proportionate benefit and
security of the Holders from time to time of the Bonds withou rity of any such Bond
over any other such Bond, and for the benefit and security of the Bank as herein provided;

PROVIDED, HOWEVER, that money collected by the Trustee pursuant to the Letter
of Credit shall be used solely for the purpose of paying Debt Service on the Bonds or the
purchase price of Bonds tendered for purchase pursuant to the Optional Tender or Mandatory
Tender provisions hereof.

Simultaneously with the delivery of this Indenture, Bud’s Best Cookies has delivered to
the Trustee the initial Letter of Credit as security for the payment of Debt Service on and the
purchase price of Bonds. Such Letter of Credit (and any Substitute Letter of Credit) shall be
held and used by the Trustee for the purposes specified herein.

| 1922.0404 TR-0001
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General Liability

SECTION 3.01

(a) The Debt Service on the Bonds and any other 'payments required by this Indenture ,

shall be limited obligations of the Issuer payable solely out of-%i). payments by Bud’s Best
Cookies pursuant to the Lease Agreement and Bond Guaranty, (ii) any other Project Revenues,
and (iii) money received by the Trustee from a draw on the Letter of Credit. The Bonds shall
be secured by the Trust Estate. The covenants and agreements contained herein and in the
Bonds do not and shall never constitute or give rise to a personal or pecuniary liability or charge
against the general credit of the Issuer, and in the event of a breach of any such covenant or
agreement, no personal or pecuniary liability or charge payable directly or indirectly from the
general assets or revenues of the Issuer (other than the Trust Estate) shall arise therefrom.
Nothing contained in this Section, however, shall relieve the Issuer from the observance and
performance of the covenants and agreements on its part contained herein or in the Bonds.

(b) The Bonds and any other payments required by this Indenture shall never constitute
an indebtedness of the Municipality within the meaning of any constitutional provision of
statutory limitation and shall never constitute or give rise to a pecuniary liability of the
Municipality or a charge against its general credit or taxing powers.

SECTION 3.02 Officers, Directors, etc, Exernpt {rom Jndividual Liability

No recourse under or upon any covenhant or agreement of this Indenture, or of any
Bonds, or for any claim based thereon or otherwise in respect thereof, shall be had against any
past, present or future incorporator, Sfficer or member of the governing body of the Issuer, or
of any successor, either directly or through the Issuer, whether by virtue of any constitution,
statute or rule of law, or by the enforcement of any assessment or penalty or otherwise; it being
expressly understood that this Indenture and the Bonds issued hereunder are solely corporaie
obligations, and that no personal liability whatever shall attach to, or is or shall be incurred by,
any incorporator, officer or member of the governing body of the Issuer or any successor, Of
any of them, because of the issuance of the Bonds, or under or by reason of the covenants or
agreements contained in this Indenture or in any Bonds or implied therefrom.

1922 04734 18-0001
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ARTICLE 4

The Bonds

SECTION 4.01 Specific Title and Terms

(a) The Bonds shall be entitled “Revenue Bonds (Bud’s Best Cookies, Inc. iject):
Series 1991%. The aggregate principal amount of the Bonds which may be authenticated and
delivered and Outstanding is limited 1o $5,000,000. —

(b) The Bonds shall be issuable as registered bonds without coupons in Authorized
Denominations. The Bonds shall be numbered separately from | upward.

(¢) The Bonds shall mature on December 1, 2001; provided, however, that the Trustee
shall assign Serial Maturities to all Outstanding Bonds upon request of Bud’s Best Cookies,
accompanied by a Favorable Tax Opinion. - If such request is received by the Trustee during the
60-day period preceding any date fixed for scheduled mandatory redemption of Bonds, then, if
Bonds have not already been selected for such redemption, the Trustee shall nevertheless select
Bonds for redemption on such date and any Bonds so selected (or already selected) for such
scheduled mandatory redemption and the related requirement for such redemption shall be
excluded from the process of assigning Serial Maturities. Serial Maturities shall be assigned in
such manner as shall result in retirement of principal on dates and in amounts corresponding to
the principal amortization that would have resulted from the remaining scheduled mandatory
redemption requirements, including the amount that would have been retired after such scheduled
mandatory redemptions were effected. Prior to the assignment of Serial Maturities, Bud's Best
Cookies may direct that the principal amount of Bonds previously redeemed (other than pursuant
to scheduled mandatory redemption) and not already credited against scheduled mandatory
redemption requirements be credited against the remaining scheduled mandatory redemption
requirements in such years and in suéh amounts as Bud’s Best Cookies shall designate. After
taking into account such credits, the Trustee shall assign Serial Maturities by lot. The procedure
for assigning Serial Maturities shall provide for the selection of portions (in Authorized
Denominations) of the principal amount of Bonds of a denomination larger than the smallest
Authorized Denomination, After Serial Maturities have been assigned, the Trustee shall notify
the other Financing Participants of the results. The notice to Bondholders shall contain
directions for any Bondholder whose Bond (or a portion of whose Bond) has been assigned a
Serial Maturity different from the original stated Maturity to surrender such Bond to the Trustee
or Tender Agent in exchange for a Bond or Bonds with the appropriate Serial Maturity. If
portions of any Bond are assigned different Serial Maturities, each Bond delivered in exchange
for the Bond so surrendered shall have a single Serial Maturity.

(d) The Bonds shall be dated as of the date of initial delivery thereof and shall bear

interest from such date, or the most recent date to which interest has been paid or duly provided
for, at the applicable rate per annum set forth in this Article.

922 04/3475-0001
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(¢) Each Bond shall bear interest at the Variable Rate or at a Term Rate, as provided
in Sections 4.02 and 4.03. All Bonds shall initially bear interest at the Variable Rate, but the ;
interest rate on any Bond or Bonds may from time to time be converted to a Term Rate under
the terms and conditions specified in Section 4.03. The Trustee shall specify on each Bond
certificate, in the space provided, whether the interest rate then in effect with respect to such
Bond is the Variable Rate or a Term Rate. If a Term Rate is in effect with respect to a Bond, |
the Trustee shall also specify on the ceruficate for such Bond the Term Rate and the beginning
and end of the Term Rate Period.

“'"'"'1""‘
(f) Interest at the Variable Rate and interest at a Term Rate for each Term Rate Period |

of less than 6 months shall be computed on the basis of a 365 or 366-day year, as the cas¢ may ,

be, for the actual number of days elapsed. Interest at the Term Rate for each Term Rate Period

of 6 months or more shall be computed on the basis of a 360-day year with 12 months of 30

days each.

(g) Interest shall be payable on overdue principal on the Bonds and (to the extent legally
enforceable) on any overdue installment of interest on the Bonds at the Post-Default Rate.

(h) Interest shall be payable in arrears on the following dates (each such date being
herein called an "Interest Payment Date™)

(1) with respect to interest on any Bond payable at the Variable Rate, on (i) the
first day of each March, June, September and December during the Variable Rate Period

and (ii) the day immediately following any Variable Rate Period (each such date being
herein called a *Variable Rate Interest Payment Date");

(2) with respect to interest on any Bond payable at a Term Rate for any Term
Rate Period of less than 6 months, on the day immediately following such Term Rate

Period (each such date being herein called a *Term Rate Interest Payment Date®); and

(3) with respect to interest on any Bond payable at a Term Rate for any Term
Rate Period of 6 months or more, (i) on June 1 and December 1 in each year and (ii) on
the day immediately following such Term Rate Period (each such date being herein called
a *Term Rate Interest Payment Date”).

sk I8 1rse 970

(i) Payment of interest on the Bonds due on any Interest Payment Date shall be made
by check or draft mailed by the Trustee to the persons eatitled thereto at their addresses
appearing in the Bond Register. Such payments of interest shall be deemed timely made if 50
mailed on the Interest Payment Date (or, if such Interest Payment Date is not a Business Day,
on the Business Day next following such Interest Payment Date). Payment of principal of (and
premium, if any, on) the Bonds and payment of accrued interest on the Bonds due upon
redemption on any date other than an Interest Payment Date shall be made only upon surrender
thereof at the Office of the Trustee or at the office of any other Paying Agent therefor.

1192204734 TR-0001

18




S
4

; %

‘ _ ?
n
S
ST .
1, _‘

() Subsection (i) of this Section to the contrary notwithstanding, upon the request of the |
Bank with respect to any Pledged Bond, or upon the request of the Holder of any Bond in a
principal amount of not less than $100,000, the Trustee will make payment of the Debt Service
due on such Bond by wire transfer on or before 1:00 p.m. to an account of such Holder
maintained at a bank in the continental United States or by any other method providing for

\ payment in same-day funds that is acceptable to the Trustee, provided that: 1 I

(1) such request contains adequate instructions ftﬂe method of payment, '

(2) payment of the principal of (and redemption premium, if any, on) such Bond .
and payment of the accrued interest on such Bond due upon redemption on any date other !
than an Interest Payment Date shall be made only upon surrender of such Bond to the
Trustee, and

(3)  the cost of such transfer shatl be paid by the Holder.

SECTION 4.02 Variable Rate

(@) Each Bond shall bear interest at the Variable Rate during any period other than a
Term Rate Period with respect to such Bond. Each period during which the Variable Rate is
in effect is herein called a *Variable Rate Period”.

(b) The Variable Rate shall be a fluctuating rate per annum determined by the
Remarketing Agent periodically during a Variable Rate Period as provided below in this Section.

(c) The Variable Rate with respect to any Bond shali be determined on the first day of
&9 each Variable Rate Period with respect to such Bond and on each Thursday during such Variable
Rate Period (or, if such Thursday is not a Business Day, on theé Hext succeeding Business Day).
E The Variable Rate so determined shall become effective (i) on the date of determination, if such
date is the first day of the Variable Rate Period, or (ii) if such date is not the first day of a
Variable Rate Period, on the day immediately following the date of determination, and once
effective shall remain in effect until and including the next determination date or, if sooner, the
end of such Variable Rate Period; provided, however, that if the Remarketing Agent fails to
determine the Variable Rate on any such determination date, the last Variable Rate in effect with
respect to such Bond shall remain in effect until and including the next determination date.

Blewe D77

(d) The Variable Rate with respect to a Bond shall be determined by the Remarketing
; Agent and shall be the lowest interest rate that would, in the opinion of the Remarketing Agent,
; | result in the market value of such Bond being 100% of the principal amount thereof on the date
of such determination, taking into account relevant market conditions and credit rating factors
as they exist on such date; provided, however, that the Variable Rate may never exceed the Cap
Rate. On each Variable Rate determination date with respect to a Bond the Remarketing Agent
shall give telephonic notice to the Trustee of the Variable Rate so determined, and shail

11922 034 -0001
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promptly confirm such notice in writing, Upon the request of the Issuer, Bud's Best Cookies, |
or any Bondholder, the Trustee shall confirm (by telephone and in writing, if so requested) the
Variable Rate then in effect.

(e) The Variable Rate determined from time to time by the Remarketing Agent shall be I

‘ conclusive and binding on the Issuer, Bud’s Best Cookies, the Trusice and the Bondholders. |

SECTION 4.03 Term Rate L

‘ﬂ"i -

(a) Subject to the terms and conditions of this Section, at the request of Bud’s Best
Cookies a fixed rate shall be established with respect to any Bond for the period specified by
Bud's Best Cookies in such request. Each period during which a Term Rate is in effect is herein
called a "Term Rate Period”. The first day of any such Term Rate Period is herein called a

"Conversion Date".

(b) The Term Rate shall be a fixed rate per annum which shall be determined by the
Remarketing Agent as provided below in this Section. The Term Rate shall be applicable during
the entire Term Rate Period; provided, however, that if a Term Rate is in effect when a Bond
is to be purchased pursuant to the Mandatory Tender provisions of Section 4.05(2)(3) (relating
to notice of an event of default under the Credit Agreement}, the related Term Rate Period with
respect to such Bond shall end on the day prior to such Mandatory Tender Date.

(c) The establishment of a Term Rate with respect to any Bond shall be subject to the
following terms and conditions:

(1) The request to establish a Term Rate must be received by the Trustee not less
than 10 days prior to the proposed Conversion Date and {except for a request to establish
a Term Rate for all Bonds) must specify the principal atiount and certificate number of
the Bond for which a Term Rate is to be established.

(2) A Term Rate may be established for less than the entire principal amount of
a Bond if both the principal amount of such Bond for which a Term Rate is to be
established and the remaining portion of such Bond will be in Authorized Denominations.

(3) If such request is made during a Term Rate Period with respect to such Bond,
the specified Conversion Date may not be sooner than the first day immediately following
the Term Rate Period then in effect.

sook 381 Pee D78

(4) The specified Conversion Date must be a Business Day. If the Conversion
Date specified by Bud’s Best Cookies is not in fact a Business Day, then the Conversion
Date shall be deemed to be the next succeeding Business Day.

(5) The Term Rate Period (other than a Term Rate Period extending to the final
Maturity) must end on a day immediately prior to a Business Day. If the final day of
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the Term Rate Period specified by Bud’s Best Cookies is not in fact immediately prior
to a Business Day, then such Term Rate Period shall be deemed to extend to the next day
that is immediately prior to a Business Day.

(6) If the Letter of Credit is to be effective during the Term Rate Period, the
,l length of the Term Rate Period shall be limited as follows: 1

(A) if the Term Rate Period is to be less than 6 months, the number of -
days in the Term Rate Period must be at least 20™tiys less than the number of
days of interest coverage provided by the Letter of Credit; _ '

(B) the Term Rate Period may not be longer than 6 months unless the
Letter of Credit provides for payment of interest for not less than 200 days
(computed on the basis of a 360-day year); and

(C) the Term Rate Period must end at least 15 days prior to the Stated
Expiration Date of the Letter of Credit.

5
D
i |
5 (7 A Term Rate Period of more than 5 years may not be specified unless the
P Letter of Credit (if any) to be effective during such Term Rate Period provides for

payment of the maximum redemption premium on the Bonds that could be payable during
g such Term Rate Period.

“(8) The Term Rate Period may not be less than 15 days.

The Trustee shall deliver a copy of any request for establishment of a Term Rate to the Issuer,
the Remarketing Agent, the Tender Agent and the Bank on or before the following Business
Day. | ; . R

(d) After receipt of notice that a Term Rate is to be established with respect to any
Bond, but not less than 3 days prior to the proposed Conversion Date, the Remarketing Agent
shall determine the interest rate for the Term Rate Period (herein called the *Term Rate®), which
shall be the lowest interest rate that would, in the opinion of the Remarketing Agent, result in
the market value of such Bond being 100% of the principal amount thereof on the date of such
determination, taking into account relevant market conditions and credit rating factors as they
exist on such date, and assuming that the Term Rate Period began on such date; provided,
however, that the Term Rate may not exceed the Cap Rate. The Remarketing Agent shall give
telephonic notice to the Trustee of the Term Rate so determined, and shall promptly confirm
such notice in writing. Upon the request of the Issuer, Bud’s Best Cookies or any Bondholder,
the Trustee shall confirm (by telephone) the Term Rate so determined.

(e) Notwithstanding the foregoing, a Term Rate shall not be established if

D E9ZE 04 24 000
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(1) Bud’s Best Cookies delivers to the Trustee notice of revocation of its election |
to establish the Term Rate before 8:00 a.m, on the proposed Converston Date or
(2) prior to 8:00 a.m. on the proposed Conversion Date the Trustee does not
receive (i) a Favorable Tax Opinion, and (i1) the Substitute Letter of Credit (if any) that
\ was to be effective on such Conversion Date. | 1
If ali conditions to the establishment of a Term Rate are not satisfied, the Bond shall continue .
(or, if a Term Rate Period ended on the preceding day, shailbégin) to bear interest at the
Variable Rate from the proposed Conversion Date. Notwithstanding the failure to establish a '
Term Rate, if a notice of Mandatory Tender has been given by the Trustee with respect to any
Rond in connection with a proposed conversion to a Term Rate, such Bond shall be subject to
a Mandatory Tender on the proposed Conversion Date.
(f) The Term Rate determined by the Remarketing Agent shall be conclusive and binding
on the Issuer, Bud's Best Cookies, the Trustee and the Bondholders.
SECTION 4.04 Optional Tenders
(a) The Holder of any Bond shall have the right to tender such Bond to the Trustee or
Tender Agent (if a Tender Agent has been appointed) for purchase in whole or in part on any
Business Day during any Variable Rate Period, but not during any Term Rate Period, at a

E:’ purchase price equal to 100% of the principal amount of the Bond (or portion thereof) tendered
LS plus accrued interest to the specified purchase date (an “Optional Tender Date”). In order to

¢ exercise such option with respect to any Bond, the Holder thereof must deliver notice thereof
- 1O the Trustee, as provided below in this Section, at least 7 days prior to the proposed Optional

Q0 Tender Date.
m | JFTV I 1
o (b) Any such notice of Optinﬁal Tender must be duly executed by the Bondholder and
& must specify (i) the name of the registered Holder of the Bond to be tendered for purchase, (i1)
the Optional Tender Date, (iii) the certificate number and principal amount of such Bond, and
(iv) the principal amount of such Bond to be purchased (if such amount is less than the entire
principal amount, both the amount to be purchased and the remaining amount must be in an
Authorized Denomination). Such notice may be given to the Trustee in writing or by telephone,
but no such telephonic notice shall be effeciive unless confirmed in writing delivered to the
Trustee not more than 2 Business Days after such telephonic notice. The written notice of
Optional Tender must be substantially in the following form or in such other form as shall be
| acceptable to the Trustee:
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Optional Tender Noti

SouthTrust Bank of Alabama, National Association
7th Floor, SouthTrust Tower

Birmingham, Alabama 35203

Attention: Corporate Trust Department

Re: Revenue Bonds (Bud's Best Cookiés; Inc. Project), Series 1991
issued by The Industrial Development Boardaof the City of Hoover
pursuant to a Trust Indenture dated December 1, 1991

The undersigned is the registered owner of the following Bond, which is
part of the above-referenced issue of Bonds:

Certificate Number:
Principal Amount:

The undersigned hereby elects to have (check one as appropriate, and be certain
to designate the principal amount tendered, if less than the entire amount):

the entire principal amount

93 of the principal amount of such
Bond (Note: If such amount is less than the entire principal
amount, both the amount to be purchased and the remaining
amount must be an Authorized Denomination, as defined in the

Indenture)

purchased on the following date (specify a business daythat is at least 7 days
after notice of tender is delivered to the Trustee):

{Optional Tender Date]

THE UNDERSIGNED ACKNOWLEDGES THAT THIS ELECTION IS
IRREVOCABLE AND BINDING ON THE UNDERSIGNED AND CANNOT
BE WITHDRAWN.

V15220434 1-0001 23
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Dated: ]
Print or Type _ _
Name(s) of Bondholder(s)
\ ) Address ] B
- 1-*-‘1 l
Telephone Number l
}
Signature | )
(The name(s) and signature(s) must correspond
exactly to the name appearing on the registration
books maintained by the Trustee)
Signature Guaranteed:
(Bank or Trust Compan;) '
By
(Authorized Officer)

) (¢) If any notice of Optional Tender specifies an Optional Tender Date that is not a
% Rusiness Day, then such notice shall be deemed to specify the next following Business Day as

| 5 the Optional Tender Date. Unless a notice of Optional Tender indicates that l¢ss than the eatire

O principal amount of the Bond is being tendered for purchase, the Holder will be deemed to have
€7 tendered the Bond in its entire principal amount for purchase.

% (d) Not later than the Business Day after receipt of any such telephonic or written notice
of Optional Tender the Trustee shall deliver notice to the Tender Agent, the Remarketing Agent,
Bud’s Best Cookies and the Bank specifying (i) the principal amount of the Bond for which a
notice of Optional Tender has been given and (i) the proposed Optional Tender Date therefor.

(&) Upon delivery of a written notice of Optional Tender, the election to tender shall be
irrevocable and binding upon such Holder and may not be withdrawn. The Trustee shall, in its
sole discretion, determine whether, with respect to any Boad, the Holder thereof shall have
properly exercised the option to have his Bond purchased pursuant to this Section.

(f) If a written notice of tender shall have been duly given with respect to any Bond, the
Holder of such Bond shall deliver such Bond to the Office of the Trusice or 10 the Office of the

Tender Agent on the Optional Tender Date, together with all necessary endorsements for
transfer. If only a portion of such Bond is to be purchased (as a result of the exercise of the

1192204314 T8-000 : 24
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Optional Tender right only with respect to such portion), the Issuer shall execute and the Trustee
shail authenticate and deliver to the Holder of such Bond, without service charge, a new Bond
or Bonds of the same Maturity and interest rate and of any Authorized Denomination or
Denominations as requested by such Holder in aggregate principal amoupt equal to and in
exchange for the unpurchased portion of the principal amount of the Bond surrendered. Any
Bond (or portion thereof) that is to be so purchased but that is not so delivered to the Trustee
or Tender Agent (an "Unsurrendered Bond") shall nevertheless be deemed to have been tendered:
by the Holder thereof on the Optional Tender Date. -

(g) On each Optional Tender Date the Trustee shall pay (Dy wire transfer on or before
1:00 p.m. with respect to any Holder of not less than $100,000 in principal amount of Bonds
who has requested payment of Debt Service in such manner) to the Holder of each Bond (or
portion thereof) properly tendered for purchase an amount equal to 100% of the principal
amount thereof plus accrued interest to the Optional Tender Date, if any. Funds for payment

. of the purchase price of such Bonds shall be drawn by the Trustee from the Bond Purchase Fund

as provided in Section 8.02 of this Indenture.

(h) If there has been irrevocably deposited in the Bond Purchase Fund an amount
sufficient to pay the purchase price of any Unsurrendered Bond, such Unsurrendered Bond shall
be deemed to have been tendered for purchase and purchased from the Holder thereof on such
Optional Tender Date and the Holder of such Unsurrendered Bond shall not be entitled to
receive interest on such Unsurrendered Bond for any period on and after the Optional Tender
Date. The Trustee shall issue a new Bond or Bonds in the same aggregate principal amount for
any Unsurrendered Bond which is not tendered for purchase on any Optional Tender Date and,
upon receipt by the Trustee or Tender Agent of any such Unsurrendered Bond from the Holder
thereof, shall pay, or cause to be paid, the purchase price of such Unsurrendered Bond to the
Holder thereof and cancel such Unsurrendered Bond. o

(i) Anything in this Indenture to the contrary nntwithstanding, Bondholders may exercise
their Optional Tender rights notwithstanding the existence of an Bvent of Default.

SECTION 4.05 Mandatory Tenders

(2) The Holder of each Bond shall be required to tender such Bond to the Trustee or
Tender Agent (if a Tender Agent has been appointed) for purchase on the following dates (each
such date being herein called a *Mandatory Tender Date"):

(1) each proposed Conversion Date with respect to such Bond specified in a
notice to the Holder thereof (whether or not a Term Rate is successfully established on
such date);

(2) the date immediately following the expiration of a Term Rate Period with
respect to such Bond;

(3) 14 days after the Trustee receives notice from the Bank (i) stating that an
event of default, as therein defined, has occurred and is continuing under the Credit

19220474 78-0001
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Agreement and (ii) directing that the Bonds be purchased pursﬁant to the Mandatory
Tender provisions of this Indenture; |

(4) on any date proposed by Bud's Best Cookies for delivery of a Substitute
Letter of Credit unless such Substitute Letter of Credit is to be accompanied by either

() if any Rating Agency maintains a rating with respect to the Bonds at the time of such

substitution, evidence from each such Rating Agengy to the effect that such substitution

-}‘.r o

A
il !".
.-l -
-
b, TS

i
A
i

l

will not, by itself, result in a reduction or withdrawal of its rating then assigned to the .

Bonds or (ii) if no Rating Agency maintains a rating with'redpect to the Bonds at the time

of substitution, evidence that long-term deposits of the issuer of such Substitute Letter .

of Credit have a credit rating (gradations within a rating category being disregarded for
this purpose) of not less than A by Moody’s or not less than A by S & P; provided,

© however, that no substitution requiring a Mandatory Tender pursuant o this paragraph

may be effected unless the date of substitution i, with respect to all Bonds, either a
Conversion Date or a day during a Vanable Rate Period; and

(5) 15 days prior to the Stated Expiration Date of the Letter of Credit.

If any of such dates is not a Business Day, the Mandatory Tender Date shall be the next
succeeding Business Day.

(b) Notice of a Mandatory Tender shall be given by the Trustee by registered or certified

mail, mailed to the Holder of each affected Bond at such Holder’s address appearing on the
Bond Register not less than 7 days prior to the Mandatory Tender Date. Such notice of
Mandatory Tender shall

7
5
&3
Co
2

(1) specify the Mandatory Tender Date,

A5 S

(2) state the reason for the Mandatory Tender (that is, the applicable event listed
in subsection (a) of this Section), and

(3) state that such Bond shall be delivered by the Holder thereof to the Office
of the Trustee or to the Office of the Tender Agent on such Mandatory Tender Date,
together with all necessary endorsements for transfer, and shall be purchased on such
Mandatory Tender Date at a purchase price equal to 100% of the principal amount

- thereof plus accrued interest, if any, and that if such Bond is not so delivered to the

Trustee or Tender Agent such Bond shall nevertheless be deemed to have been tendered
for purchase by the Holder thereof on the Mandatory Tender Date.

(¢) Any Bond for which a notice of Mandatory Tender has been given shall be tendered

by the Holder thereof on the Mandatory Tender Date, by delivering such Bond to the Office of
the Trusiee or the Office of the Tender Agent, together with all necessary endorsements for
transfer. If only a portion of such Bond is to be purchased (as a result of the establishment of
a Term Rate only with respect to such portion), the Issuer shall execute and the Trustee shall

11922 Ol 34 78-0001
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authenticate and deliver to the Holder of such Bond, without service charge, a new Bond or
Bonds of the same Maturity and interest rate and of any Authorized Denomination or
Denominations as requested by such Holder in apgregate principal amount equal to and in
exchange for the unpurchased portion of the principal amount of the Bond surrendered. Any
such Bond (or portion thereof) that is to be so purchased but that is not so delivered to the
Trustee or Tender Agent on the Mandatory Tender Date (Tan Unsurrendered Bond") shall
nevertheless be deemed to have been tendered for purchase by the Holder thereof on the:
Mandatory Tender Date., -

(d) On the Mandatory Tender Date with respect to any B'B?d;" the Trustee shall pay (by
wire transfer on or before 1:00 p.m. with respect to any Holder of not less than $100,000 in
principal amount of Bonds who has requested payment of Debt Service in such manner) to the
Holder of such Bond properly tendered for purchase an amount equal to 100% of the principal
amount thereof plus accrued interest, if any to the Mandatory Tender Date. Funds for payment

* of the purchase price of such Bond shall be drawn by the Trustee from the Bond Purchase Fund

A

as provided in Section 8.02 of this Indenture.

(e) If there has been irrevocably deposited in the Bond Purchase Fund an amount
sufficient to pay the purchase price of any Unsurrendered Bond, such Unsurrendered Bond shall
be deemed to be tendered for purchase and purchased from the Holder thereof on such
Mandatory Tender Date and the Holder of such Unsurrendered Bond shall not be entitled to
receive interest on such Unsurrendered Bond for any period on and after the relevant Mandatory
Tender Date. The Trustee shall issue a new Bond or Bonds in the same aggregate principal

A{Damount for any Unsurrendered Bond which is not tendered for purchase on any Mandatory
D

L
)
- -

Tender Date and, upon receipt by the Trustee or Tender Agent of any such Unsurrendered Bond
from the Holder thereof, shall pay, or cause to be paid, the purchase price of such
Unsurrendered Bond to the Holder thereof and cancel such Unsurrendered Bond.

(f) After notice of a Mandatory Tender has been given by the Trustee with respect o

»cany Bond, such Bond shall be subject to Mandatory Tender notwithstanding the fact that the
%_reasuns for giving such notice cease to exist or are no longer applicable.

SECTION 4.06 Purchase and Remarketing of Bonds

(a) The Remarketing Agent will use its best efforts to remarket all Bonds tendered or
deemed to be tendered for purchase pursuant to the Optional or Mandatory Tender provisions
hereof, subject to the provisions of subsections (g} and (h) of this Section. With the consent of
the Bank, Bud’s Best Cookies may at any time direct the Remarketing Agent to cease or resume
the remarketing of some or all of the Bonds.

(b) Promptly after arranging for the remarketing of any Bond the Remarketing Agent
shall give the Trustee notice specifying, with respect to the purchaser of such Bond, (1) such
purchaser’s name, address and taxpayer identification number, (ii) the principal amount and
denomination of the Bond to be purchased, and (jii) whether the remarketing proceeds to be

11 922.04/34 7%5-0001
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received from such purchaser will constitute Eligible Remarketing Proceeds. The Remarketing |
Agent shall make appropriate settiement arrangements with the purchaser of such remarketed
Bond and shall direct such purchaser by appropriate instructions to pay the purchase price of
cuch Bond to the Trustee. The Trustee shall deposit the proceeds of any Such remarketing in
the Bond Purchase Fund. All Eligible Remarketing Proceeds shall be deposited and held in a
separate, segregated account in the Bond Purchase Fund and shall not be commingled with other
money in the Bond Purchase Fund. ,

(c) On the Tender Date with respect to any Bond (or poTtion: thereof) the Trustee shall
pay the purchase price to the Holder of such Bond. Such purchase price shall be paid by check
or draft mailed by the Trustee to the Holder of such Bond at his address appearing in the Bond
Register or, upon the request of such Holder accompanied by adequate instructions, by wire
sransfer to an account of such Holder maintained at a bank in the continental United States or
by any other method providing for payment in same-day funds that is acceptable to the Trustee.
The Trustee shall pay such purchase price from money on deposit in the Bond Purchase Fund;
provided, that the Trustee shall not pay the purchase price of any Unsurrendered Bond, unless
and until the Holder of such Unsurrendered Bond presents such Unsurrendered Bond to the
Trustee or Tender Agent. Any Bond so purchased by the Trustee shall be delivered by the

Trustee or Tender Agent in accordance with this Section.

(d) The Trustee and the Tender Agent shall hold any Bond delivered to them pursuant
to the Optional or Mandatory Tender provisions hereof in trust solely for the benefit of the
Holder who shall have so delivered such Bond until money representing the purchase price of
such Bond shall have been delivered to or for the account of such Holder.

(¢) Any Bond purchased by the Trustee with money drawn under the Letter of Credit
(herein referred to as a “Pledged Bond™) shall be held by the Trustee or Tender Agent for the
benefit of the Bank, as pledgee, subject to the following terms End-eonditions:

(1) When the Trustee delivers to the Bank funds adequate and available to
reimburse the Bank for such draw ("Reimbursement Funds®) or when the Trustee
receives a notice from the Bank that the Bank has been reimbursed for such draw (a
»Reimbursement Notice"), then such Bond shall no longer be considered a “Pledged
Bond” and the Trustee shall register such Bond as follows:

(A) if such Bond has been remarketed by the Remarketing Agent, as
directed by the Remarketing Agent, or

(B) if such Bond has not been remarketed, in the name of Bud's Best
Cookies, -

Any Bond registered as directed by the Remarketing Agent shall be delivered by the

Trustee or Tender Agent to, or upon the direction of, the Remarketing Agent. Any Bond
registered in the name of Bud’s Best Cookies shall be held by the Trustee or Tender

119220434 -0001
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Agent for the account of Bud's Best Cookies or, upon request ﬁf Bud’s Best Cookies,
shall be delivered to Bud’s Best Cookies.

(2) If the Trustee does not deliver Reimbursement Funds to ‘the Bank or receive
a Reimbursement Notice by the close of business on the Tender Date, then the Trustee
shall register such Pledged Bond in the name of the Bank, as pledgee.. Such Pledged
Bond shall be held by the Trustee or Tender Agent on behalf of the Bank, as pledgee,
or, upon request of the Bank, shall be delivered to the Bank., Upon delivery of -
Reimbursement Funds to the Bank or receipt by the Trusi&"of a Reimbursement Notice,
such Bond shall no longer be considered.a *Pledged Bond" and shall, subject to the °
provisions of subsections (g) and (h) of this Section, be disposed of as provided in !
paragraph (1) of this subsection {e).

The Trustee shall give prompt notice to the Tender Agent of the delivery to the Bank of any
Reimbursement Funds or the receipt by the Trustee of any Reimbursement Notice.

(f) Any Bond purchased by the Trustee with money from any source other than money
drawn under the Letter of Credit shall be registered as provided in paragraph (1) of subsection
{e) of this Section.

(g) Notwithstanding any other provision of this Indenture, if any Bond is purchased
pursuant to the Optional or Mandatory Tender provisions of this Indenture and the Lefter of
Credit has expired or terminated (or will expire or terminate within 30 days after such
Mandatory Tender has been effected), such Bond may not be sold or remarketed unless (i) the
Trustee receives a Favorable Tax Opinion and (ii) the Trustee and Issuer receive an Opinion of
Counsel stating in effect that the remarketing of such Bond under such circumstances will not
be in violation of any federal or state laws regarding reglstramm nf or nthcr filing in connection
with the issuance or sale of, securities. i

(h) Nutwithstanding any other provision of this Indenture, if the Bonds are purchased -
pursuant to the Mandatory Tender provisions of Section 4.05(a)(3), the Bonds may not be
remarketed without the consent of the Bank and receipt by the Trustee of a Favorable Tax

Opinion.

() Any Bond remarketed that has been called for prior redemption shall be delivered
with a copy of the redemption notice, and any Bond remarketed as to which notice of Mandatory
Tender has been given shall be delivered with a copy of the notice of Mandatory Tender.

() Any Bond purchased pursuant to the Optional Tender or Mandatory Tender
provisions of this Indenture shall not, by virtue of such purchase, be deemed paid or cancelled,
but shall remain Qutstanding until Fully Paid.

§1922 034 TB-0001 29
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[Form of Bonds]

The Industrial Development Board

of the City of Hoover

Revenue Bonds

e o

(Bud’s Best Cookies, Inc. Project),

Series 1991

b
r

Interest Ratc

w‘.?
afa 1
:r'"_"; a
Sy
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T
N
o ¥
.I‘.I'T_
. 2% a
5

This bond may bear interest at the Variable
Rate or a Term Rate, as herein defined.

The interest rate now in effect is:

or registered assigns, the principal sum of

Rate of % from _

until

1 1922.04/34 78-0001
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is appropriate, Trustee will complete the blanks as appropriate.

THE INDUSTRIAL DEVELOPMENT BOARD OF THE CITY OF HOOVER, a
public corporation organized under the laws of the State of Alabama (the “Issuer”, which term
includes any successor corporation under the Indenture hereinafter referred to), for value
received, hercby promises to pay (but solely from the source hereinafter described) to

*The Serial Maturity is to be inserted on the Bonds after Serial Maturities are assigned, as
provided in Section 4.01(c).

**The Trustee is to insert one of the following, as appropriate: “Variable Rate™ or "Term
. If Term Rate
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on the Maturity date specified
described) interest hereon from the date of initial delivery of this bond, or the most recent date
to which interest has been paid or duly provided for, until the principal hereof shall become due
and payable at the Variable Rate or the Term Rate, as hereinafter provided. -

Interest at the Variable Rate and interest at the Terni Rate for a Term Rate Period of less ‘

than 6 months shall be computed on the basis of a 365 or 366-day year, as the case may be, for

the actual number of days elapsed. Interest at the Term Rate th each Term Rate Period of 6
360-day year with 12 months of 30 days -

months or more shall be computed on the basis of a
each.

Interest shall be payable (but solely from the source hereinafter described) on overdue
principal on this bond and (to the extent legally enforceable) on any overdue installment of
interest on this bond at the rate of interest last applicable to this bond when such overdue
principal or interest became delinquent,

Interest on this bond shall be payable in arrcars on the following dates (each such date
being herein called an “Interest Payment Date"):

(1) with respect to interest payable at the Variable Rate, on (i) the first day of
each March, June, September and December during the Variable Rate Period and (ii) on
the day immediately following any Variable Rate Period (each such date being herein
called a *Variable Rate Interest Payment Date");

(2) with respect to interest payable at a Term Rate for any Term Rate Period of
less than 6 months, on the day immediately following such Term Rate Period (each such
date being herein called a “Term Rate Interest Payment Date”); and

¥

(3) with respect to interest payable at a Term Rate for any Term Rate Period of
6 months or more, (i) on June 1 and December 1 in each year, and (i) on the day
immediately following such Term Rate Period (each such date being herein called a
"Term Rate Interest Payment Date”).

The interest so payable, and punctually paid or duly provided for, on any Interest
Payment Date will, as provided in the Indenture hereinafter referred to, be paid to the persoa
in whose name this bond is registered at the close of business on the Regular Record Date for
such interest, which shall be the day next preceding any Variable Rate Interest Payment Date
or any Term Rate Interest Payment Date with respect to a Term Rate Period of less than 6
months, or the 15th day (whether or not a Business Day) of the month next preceding any Term
Rate Interest Payment Date with respect to a Term Rate Period of 6 months or more. Any such
interest not so punctually paid or duly provided for shall forthwith cease to be payable to the
registered Holder on such Regular Record Date, and shall be paid to the person in whose name
this bond is registered at the close of business on a Special Record Date for the payment of such

11922 034 -0 )
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- defaulted interest to be fixed by the Trustee, notice of such Special Record Date being given to
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Holders of the Bonds not less than 10 days prior to such Special Record Date.

Payment of interest on this bond due on any Interest Payment Date shall be made by
check or draft mailed by the Trustee to the person entitled thereto at his address appearing in
the Bond Register maintained by the Trustee. Such payments shall be deemed timely made if
so mailed on the Interest Payment Date (or, if such Interest. Payment Date is not a Business Day,
on the Business Day next following such Interest Payment Date). Payment of the principal of -
(and premium, if any, on) this bond and payment of accrued ‘ifittrest on this bond due upon
redemption on any date other than an Interest Payment Date shall be made only upon surrender
of this bond at the Office of the Trustee. Upon the terms and conditions of the Indenture the !
Holder of any Bond in a principal amount of not less than $100,000 may request that payment
of Debt Service on such Bond be made by wire transfer to an account of such Holder maintained
at a bank in the continental United States or by any other method providing for payment in
same-day funds that is acceptable to the Trustee. All such payments shall be made in such coin
or currency of the United States of America as at the time of payment is legal tender for the
payment of public and private debts.

This bond is one of a duly authorized issue of bonds of the Issuer, aggregating
$5,000,000 in principal amount, designated "Revenue Bonds (Bud’s Best Cookies, Inc. Project),
Series 1991* (the "Bonds") and issued under and pursuant to a Trust Indenture dated
December 1, 1991 (the "Indenture”), between the Issuer and SouthTrust Bank of Alabama,
National Association, a national banking association with its principal place of business in
Birmingham, Alabama (the "Trustee", which term includes any successor trustee under the
Indenture), Capitalized terms not otherwise defined herein shall have the meanings assigned in
the Indenture.

The Bonds are issued for the purpose of financing the costs of-acquiring, constructing
and equipping certain facilities for the manufacture of cookies and other similar food products
referred to in the Indenture as the "Project” (the *Project™). The Project is leased by the Issuer
to Bud’s Best Cookies, Inc., a corporation organized under the laws of the State of Alabama
("Bud’s Best Cookies"), pursuant to a Lease Agreement dated December 1, 1991 (the "Lease
Agreement"). Pursuant to the Lease Agreement, Bud’s Best Cookies has agreed to pay rentals
sufficient to pay Debt Service when due on the Bonds and to pay the purchase price of Bonds
tendered for purchase pursuant to the Mandatory and Optional Tender provisions of the
Indenture. Pursuant to the Indenture the Issuer has assigned and pledged to the Trustee all the
Issuer’s rights under the Lease Agreement, except for certain rights relating to indemnification,
reimbursement of expenses and receipt of notices and other communications.

As security for the payment of Debt Service on the Bonds, Bud’s Best Cookies has
entered into a Guaranty Agreement dated December 1, 1991 (the *Bond Guaranty") in favor of
the Trustee, whereby Bud’s Best Cookies has guaranteed payment when due of Debt Service on
the Bonds.

119220434 T8-000
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Bud’s Best Cookies will cause SouthTrust Bank of Alabama, National Association (the ]

"Bank"), to issue an irrevocable letter of credit in favor of the Trustee to enable the Trustee to
pay Debt Service on the Bonds and to pay the purchase price of Bonds tendered for purchase
pursuant to the mandatory or optional tender provisions of the Indenture. Subject to the terms
and conditions of the Indenture, Bud’s Best Cookies may, at its option, replace such letter of

credit with a substitute letter of credit. The initial letter of credit so delivered to the Trustee and ‘

any substitute letter of credit delivered to the Trustee pursvant to the Indenture are herein
referred to as the "Letter of Credit”.

- —

1-—.}..

The initial Letter of Credit will be issued by the Bank pursuént to a Credit Agreement

dated December 1, 1991 (the “Credit Agreement”) between the Bank and Bud’s Best Cookies, |

whereby Bud’s Best Cookies will agree, among other things, to reimburse the Bank for all
amounts drawn by the Trustee pursuant to the initial Letter of Credit.

As security for Bud’s Best Cookies’ obligations under the Credit Agreement, Bud’s Best
Cookies and the Issuer shall execute a Mortgage and Security Agreement dated December 1,
1991 (the "Mortgage™) in favor of the Bank, whereby the Bank will be granted a mortgage,
assignment and pledge of, and security interest in, the Project, the rights of the Issuer and Bud’s
Best Cookies under the Lease Agreement, the Project Revenues, and certain other collateral.

THE BONDS ARE LIMITED OBLIGATIONS OF THE ISSUER PAYABLE
SOLELY OUT OF (i) PAYMENTS BY BUD’S BEST COOKIES PURSUANT TO THE
1 EASE AGREEMENT AND BOND GUARANTY, (i) ANY OTHER REVENUES,
RENTALS OR RECEIPTS DERIVED BY THE ISSUER FROM THE LEASING OR SALE
OF THE PROJECT, AND (i) MONEY RECEIVED BY THE TRUSTEE FROM A DRAW
ON THE LETTER OF CREDIT. THE TRUSTEE WILL NOT HAVE A LIEN ON OR
SECURITY INTEREST IN THE PROJECT. THE MORTGAGE IS FOR THE SOLE
BENEFIT OF THE BANK. THE BONDS SHALL NEVER CONSTITUTE AN
INDEBTEDNESS OF THE CITY OF HOOVER, ALABAMA (THE "MUNICIPALITY")
WITHIN THE MEANING OF ANY CONSTITUTIONAL PROVISION OR STATUTORY
LIMITATION AND SHALL NEVER CONSTITUTE OR GIVE RISE TO A PECUNIARY
Y TABILITY OF THE MUNICIPALITY OR A CHARGE AGAINST THE GENERAL
CREDIT OR TAXING POWERS OF THE MUNICIPALITY.

Copies of the Indenture, the Lease Agreement, the Bond Guaranty, the initial Letter of
Credit, the Credit Agreement and the Mortgage are on file at the Office of the Trustee, and
reference is hereby made to such instruments for a description of the properties mortgaged,
pledged and assigned, the nature and extent of the security, the respective rights thereunder of
the Holders of the Bonds, the Trustee, the Issuer, Bud’s Best Cookies and the Bank, and the
terms upon which the Bonds are, and are to be, authenticated and delivered.

I 1973 04734 T8-0001
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¢ - [The following provisions may be printed
on the reverse side of the Bonds]’

Each Bond shall bear interest at the Variable Rate or at a Term Rate, as described below.
The Trustee shall specify on each Bond certificate whether the interest rate then in effect is the
Variable Rate or a Term Rate. If a Term Rate is in effect with respect to a Bond, the Trustee
shall also specify on the Bond certificate the Term Rate and the beginning and end of the Term
Rate Period.

- —

‘#"1

"l

Yariable Rate

Each Bond shall bear interest at the Variable Rate during any period other than a Term
Rate Period with respect to such Bond. Each period during which the Variable Rate is in effect
is herein called a "Variable Rate Period”. |

The Variable Rate shall be a fluctuating rate per annum determined by the Remarketing
Agent periodically during a Variable Rate Period as follows. The Variable Rate with respect
to any Bond shall be determined on the first day of each Variable Rate Period with respect to
such Bond and on each Thursday during such Variable Rate Period (or, if such Thursday is not
a Business Day, on the next succeeding Business Day). The Variable Rate so determined shall
become effective (i) on the date of determination, if such date is the first day of the Variable
Rate Period, or (ii) if such date is not the first day of a Variabie Rate Period, on the day
immediately following the date of determination, and once effective shall remain in effect until
and including the next determination date or, if sooner, the end of such Variable Rate Period;
provided, however, that if the Remarketing Agent fails to determine the Variable Rate on any
such determination date, the last Variable Rate in effect with respect to such Bond shall remain
in effect until and including the next determination date.

L L k. TR

The Variable Rate with rﬂpcc't to a Bond shall be determined by the Remarketing Agent
and shall be the lowest interest rate that would, in the opinion of the Remarketing Agent, result
in the market value of such Bond being 100% of the principal amount thereof on the date of
such determination, taking into account relevant market conditions and credit rating factors as
they exist on such date; provided, however, that the Variable Rate may never exceed the Cap
Rate. The term "Cap Rate" means (i) for any period during which the Bonds are secured by a
Letter of Credit, the maximum rate per annum, specified therein, upon which there has been
calculated the amount available to be drawn on such Letter of Credit to pay interest on the Bonds
and (ii) for any period during which the Bonds are not secured by a Letter of Credit, the rate

-

"If portions of the Bonds are printed on the reverse side, the following legend shall be
printed on the face of the Bonds: "REFERENCE IS MADE TO THE FURTHER PROVISIONS
OF THIS BOND SET FORTH ON THE REVERSE HEREOF."

11922.04734 73-0001
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of 15% per annum. Upon the request of any Bondholder, the Trustee shall confirm (by }
telephone) the Variable Rate then in effect.

Sterne, Agee & Leach, Inc., a Delaware corporation with its principal place of business
in Birmingham, Alabama, has been appointed as "Remarketing Agent” pursuant to the Indenture.
The Indenture permits Bud’'s Best Cookies, with the consent of the Bank, to remove such'
Remarketing Agent and appoint a successor, subject to certain terms and conditions specified
in the Indenture. '

- i

1-—*..‘ .

The Indenture also permits the Trustee, with the consent of the Issuer, Bud's Best "
Cookies and the Bank to appoint a Tender Agent subject to certain terms and conditions !
specified in the Indenture,

Term Rate

Subject to the terms and conditions of the Indenture, at the request of Bud’s Best Cookies
a fixed rate shall be established with respect to any Bond for the period specified by Bud’s Best
Cookies in such request. Each period during which a Term Rate is in effect is herein called a
*Term Rate Period*. The first day of any such Term Rate Period is herein called a "Conversion
Date".

The Term Rate shall be a fixed rate per annum determined by the Remarketing Agent
as provided below. The Term Rate shall be applicable during the entire Term Rate Period;
provided, however, that if a2 Term Rate is in effect when a Bond is to be purchased pursuant {0
the Mandatory Tender provisions relating to notice of an event of default under the Credit
Agreement, the related Term Rate Period with respect to such Bond shall end on the day prior
to such Mandatory Tender Date.

After receipt of notice from Bud’s Best Cookies that a Term Rate is to be established
with respect to any Bond, but not less than 3 days prior to the proposed Conversion Date, the
Remarketing Agent shall determine the interest rate for the Term Rate Period (herein called the
"Term Rate"), which shall be the lowest interest rate that would, in the opinion of the
Remarketing Agent, result in the market value of such Bond being 100% of the principal amount
thereof on the date of such determination, taking into account relevant market conditions and
credit rating factors as they exist on such date, and assuming that the Term Rate Period began
on such date; provided, however, that the Term Rate may not exceed the Cap Rate.,

Notwithstanding the foregoing, a Term Rate shall not be established if

(1) Bud’s Best Cookies delivers to the Trustee notice of revocation of its election
to establish the Term Rate before 10:00 a.m. on the proposed Conversion Date or

1 1922 04734730000
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(2) prior to 10:00 a.m. on the proposed Conversiun Date the Trustee does not
receive (i) a Favorable Tax Opinion and (ii) the Substitute Letter of Credit (if any) that
was to be effective on such Conversion Date. ' |

If all conditions to the establishment of a Term Rate are not satisfied, the Bond shall continue
(or, if a Term Rate Period ended on the preceding day, shall begin) to bear interest at the
Variable Rate from the proposed Conversion Date. Notwithstanding the failure to establish a
Term Rate, if a notice of Mandatory Tender has been given by the Trustee with respect to any
Bond in connection with a proposed conversion to a Term Rate, Siich Bond shall be subject to
a Mandatory Tender on the proposed Conversion Date.

Optional Tender

The Holder of any Bond shall have the right to tender such Bond to the Trustee or to any
Tender Agent appointed pursuant to the Indenture for purchase in whole or in part (if in part,
only in an Authorized Denomination) on any Business Day during any Variable Rate Period, but
not during any Term Rate Period, at a purchase price equal to 100% of the principal amount of
the Bond (or portion thereof) tendered plus accrued interest to the specified purchase date (an
“Optional Tender Date™). In order to exercise such option with respect to any Bond, the Holder
thereof must deliver notice thereof to the Trustee, as provided below, at least 7 days prior to the
proposed Optional Tender Date.

Any such notice of Optional Tender must be duly executed by the Bondholder and must
specify (i) the name of the registered Holder of the Bond to be tendered for purchase, (i1) the
Optional Tender Date, (iii) the certificate number and principal amount of such Bond, and
(iv) the principal amount of such Bond to be purchased (if such amount is less than the entire
principal amount, both the amount to be purchased and the amount remaining must be in an
Authorized Denomination). Such notice may be given to the Trustee in writing or by telephone,
but no such telephonic notice shail be effective unless confirmed in writing delivered to the
Trustee not more than 2 Business Days after such telephonic notice. A form of the Optional
Tender Notice may be obtained from the Trustee upon request.

If any notice of Optional Tender specifies an Optional Tender Date that is not a Business
Day, then such notice shall be deemed to specify the next following Business Day as the
Optional Tender Date. Unless a notice of Optional Tender indicates that less than the entire
principal amount of the Bond is being tendered for purchase, the Holder will be deemed to have
tendered the Bond in its entire principal amount for purchase.

Upon delivery of a written notice of Optional Tender, the election to tender shall be
irrevocable and binding upon such Holder and may not be withdrawn.

If a written notice of Optional Tender shall have been duly given with respect to any
Bond, the Holder of such Bond shall deliver such Bond to the Office of the Trustee or the Office

of the Tender Agent on the Optional Tender Date, together with all necessary endorsements for

1192204 14 75-0001
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transfer. If only a portion of such Bond is to be purchased (as a result of the exercise of the |
Optional Tender right only with respect to such portion), the Issuer shall execute and the Trustee
shall authenticate and deliver to the Holder of such Bond, without service charge, a new Bond
or Bonds of the same Maturity and interest rate and of any Authorized Denomination or
Denominations as requested by such Holder in aggregate principal amount equal to and in
exchange for the unpurchased portion of the principal amount of the Bond surrendered. Any
Bond (or portion thereof) that is to be so purchased but that is not 50 delivered to the Trustee
or Tender Agent (an "Unsurrendered Bond") shall nevertheless be deemed to have been tendered -

by the Holder thereof on the Optional Tender Date. =

If there has been irrevocably deposited in the Bond Purchase Fund an amount sufficient !
to pay the purchase price of any Unsurrendered Bond, such Unsurrendered Bond shall be
deemed to have been tendered for purchase and purchased from the Holder thereof on such
Optional Tender Date and the Holder of such Unsurrendered Bond shall not be entitled to
receive interest on such Unsurrendered Bond for any period on and after the Optional Tender
Date.

Anything in this Bond or the Indenture fo the contrary notwithstanding, Bondholders may
exercise their Optional Tender rights notwithstanding the existence of an Event of Default.

Mandatory Tender

The Holder of each Bond shall be required to tender such Bond to the Trustee or Tender
Agent for purchase on the following dates (each such date being herein called a "Mandatory

Tender Date"):

(1) each proposed Conversion Date with respect to such Bond specified in a
notice to the Holder thereof (whether or not a Term Rute-is successfully established on

such date);

(2) the date immediately following the expiration of a Term Rate Period with
respect to such Bond;

(3) 14 days after the Trustee receives notice from the Bank (i) stating that an
event of default, as therein defined, has occurred and is continuing under the Credit
Agreement and (ii) directing that the Bonds be purchased pursuant to the Mandatory
Tender provisions of this Indenture;

(4) on any date proposed by Bud’s Best Cookies for delivery of a Substitute
Letter of Credit unless such Substitute Letter of Credit is to be accompanied by either
(i) if any Rating Agency maintains a rating with respect to the Bonds at the time of such
substitution, evidence from each such Rating Agency to the effect that such substitution

will not, by itself, result in a reduction of withdrawal of its rating then assigned to the
Bonds or (ii) if no Rating Agency maintains a rating with respect to the Bonds at the time

11922.04/34M-0001 33
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of substitution, evidence that long-term deposits of the issuer of such Substitute Letter
of Credit have a credit rating (gradations within a rating category being disregarded for
this purpose) of not less than A by Moody's or not less than A by S & P; provided,
however, that no substitution requiring a Mandatory Tender pursuant to this paragraph
may be effected unless the date of substitution is with respect to all Bonds either a
Conversion Date or a day during a Variable Rate Period; and

(5) 15 days prior to the Stated Expiration Date of the Letter of Credit.

a

g .
If any of such dates is not a Business Day, the Mandatory Tender Date shall be the next i

succeeding Business Day.

Notice of a Mandatory Tender shall be given by the Trustee by registered or certified
mail, mailed to the Holder of the affected Bond at the address of such Holder appearing on the
Bond Register not less than 7 days prior to the Mandatory Tender Date. Such notice of
Mandatory Tender shall, among other things, specify the Mandatory Tender Date.

Any Bond for which a notice of Mandatory Tender has been given shall be tendered by
the Holder thereof for purchase on the Mandatory Tender Date, by delivering such Bond to the
Office of the Trustee or the Office of the Tender Agent, together with all necessary
endorsements for transfer. If only a portion of such Bond is to be purchased (as a result of the
establishment of a Term Rate only with respect to such portion), the Issuer shall execute and the
Trustee shall authenticate and deliver to the Holder of such Bond, without service charge, a new
Bond or Bonds of the same Maturity and interest rate and of any Authorized Denomination or
Denominations as requested by such Holder in aggregate principal amount equal to and in
amount of the Bond surrendered. Any
portion thereof) that is to be so purchased but that is not so delivered to the
Trustee or Tender Agent on the Mandatory Tender Date (an_"Unsurrendered Bond") shall
nevertheless be deemed to have been tendered for purchase by the Holder thereof on the
Mandatory Tender Date.

If there has been irrevocably deposited in the Bond Purchase Fund an amount sufficient
to pay the purchase price of any Unsurrendered Bond, such Unsurrendered Bond shall be
deemed to be tendered for purchase and purchased from the Holder thereof on such Mandatory
Tender Date and the Holder of such Unsurrendered Bond shall not be entitled to receive interest
on such Unsurrendered Bond for any period on and after the relevant Mandatory Tender Date.

After notice of a Mandatory Tender has been given by the Trustee with respect to any
Bond, such Bond shall be subject to Mandatory Tender notwithstanding the fact that the reasons
for giving such notice cease to exist or are no longer applicable.
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In the manner and with the effect provided in the Indenture, the Bonds will be subject
to redemption prior to Maturity as follows: ' .

\ (1) Optional Redemption. The Bdnds mﬁy be redeemed at the option of the I
Issuer (exercised upon direction of Bud’'s Best Cookies if no Lease Default exists) as
follows: ‘

=

1.4" ¥

S

(A) On any date during a Variable Rate Period and on any Conversion
Date with respect to any Bond, such Bond may be redeemed in whole or in part !
at a redemption price equal to 100% of the principal amount to be redeemed plus
accrued interest thereon to the date of redemption.

i

(B) During any Term Rate Period of more than 5 years with respect to

any Bond, such Bond may be redeemed in whole or in part on or after the First
. Optional Call Date (as defined below) at a redemption price equal to 100% of the
principal amount to be redeemed plus accrued interest thereon to the date of
redemption plus a redemption premium (expressed as a percentage of principal
amount redeemed) equal to whichever of the following shall be applicable: 2%
if the date of redemption is on or after the First Optional Call Date but prior to
the first anniversary of the First Optional Call Date; 1% if the date of redemption
is on or after the first anniversary of the First Optional Call Date but prior to the
second anniversary of the First Optional Call Date; and without premium if the
date of redemption is on or after the second anniversary of the First Optional Cali
Date. For any Term Rate Period of more than 5 years but not more than 10
years, the First Optional Call Date shall be the fifth anniversary of the beginning

SO0 381% 593

of the Term Rate Periad. etk
(2) Optional Redemption Up HTENCE ailr All (but

not less than ail) Bonds may be redeemed at the option of the Issuer (exercised upon
direction of Bud’s Best Cookies if no Lease Default exists), at a redemption price equal
to 100% of the principal amount to be redeemed plus accrued interest thercon to the
redemption date, within 180 days after any of the following shall have occurred:

(A) the Project shall have been damaged or destroyed to such extent that,
in the opinion of Bud’s Best Cookies, it cannot be restored within a period of 4
months to substantially the condition thereof immediately prior to such damage
or destruction or Bud’s Best Cookies is thereby prevented from carrying on its
normal operations at the Project for a period of not less than 4 months; or

(B) the taking by eminent domain of all or substantially all the Project or
of any part, use or control of the Project that, in the opinion of Bud’s Best

119224 73-0000
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Cookies, results in Bud’s Best Cookies being thereby prevented from carrying on
its normal operations at the Project for a period of not less than 4 months; or

(C) Bud's Best Cookies ceases operation of the Project for a period of 4
months because of a change in technology or in the availability at reasonable cost
of labor, raw materials, energy or transportation that, in the opinion of Bud’s
Best Cookies, renders the Project uneconomic for its intended use; or =

(D) as a result of a change in law or a figa] order of any court or other
governmental authority the Lease Agreement becomes void or unenforceable or
impossible of performance or unreasonable burdens or excessive liabilities are

imposed on Bud’s Best Cookies that, in the opinion of Bud’s Best Cookies, render
the Project uneconomic for its intended use.

(3) Mandes Redet 1ation of Taxs . All Bonds
shall be redeemed within 60 days after a Determination of Taxability is made with

respect to the Bonds at a redemption price equal to 100% of the principal amount to be
redeemed plus accrued interest thereon to the redemption date.

(4) Scheduled Mandatory Redemption. Unless Serial Maturities have been
assigned to the Bonds, the Bonds shall be redeemed, at a redemption price equal to 100%
of the principal amount to be redeemed plus accrued interest thereon to the redemption

date, on December 1 in years and principal amounts (after credit as provided below) as
follows:

Year Amount Xear Amount

1994 ~ $200,000 1998

1995 400,000 1999
1996 600,000 2000

1997 700,000

$700,000
£00,000
800,000

$800,000 of the Bonds
will be retired at Maturity

Not less than 45 or more than 60 days prior to each such scheduled mandatory
redemption date, the Trustee shall proceed to select for redemption, by lot, Bonds or
portions thereof in an aggregate principal amount equal to the amount required to be
redeemed and shall call such Bonds or portions thereof for redemption on such scheduled
mandatory redemption date; provided, however, that Bud’s Best Cookies may, upon
direction delivered to the Trustee not less than 60 days prior to such scheduled
mandatory redemption date, direct that any or all of the following amounts be credited

11922 0434 TH-0001
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against the principal amount of Bonds scheduled for redemption on such date: (i) the
principal amount of Bonds delivered by Bud’s Best Cookies to the Trustee for
cancellation and not previously claimed as a credit; and (ii) the principal amount of
Bonds previously redeemed (other than Bonds redeemed pursuant to this paragraph) and
not previously claimed as a credit. | |

Subject to the provisions of the Indenture requiring redemption of ail Pledged Bonds

'cligible for redemption before any other eligible Bonds are redeemed, and except as otherwise

provided with respect to scheduled mandatory redemption of-Bends, if less than all Bonds

~ Qutstanding are to be redeemed, the principal amount of Bonds of each Maturity to be redeemed

may be specified by the Issuer (at the direction of Bud’s Best Cookies if no Lease Default exists)
by notice to the Trustee, or, in the absence of timely receipt by the Trustee of such notice, shall
be selected by the Trustee by lot or by such other method as the Trustee may deem fair and
appropriate; provided, however, that the principal amount of Bonds of each Maturity to be
redeemed may not be larger than the principal amount of Bonds of such Maturity then eligible
for redémption and may not be smaller than the smallest Authorized Denomination.

Subject to the provisions of the Indenture requiring the redemption of all Pledged Bonds
eligible for redemption before any other eligible Bonds are redeemed, if less than atl Bonds with
the same Maturity are to be redeemed, the particular Bonds of such Maturity to be redeemed
shall be selected by the Trustee from the Outstanding Bonds of such Maturity then eligible for
redemption by lot or by such other method as the Trustee shall deem fair and appropriate and
which may provide for the selection for redemption of portions (in Authorized Denominations)
of the principal of Bonds of such Maturity of a denomination larger than the smallest Authorized
Denomination.

Upon any partial redemption of any Bond, the same shall, except as otherwise permitted
by the Indenture, be surrendered in exchange for one or more new.Bonds of the same Maturity
and interest rate and in authorized form for the unredeemed portion of principal. Bonds (or
portions thereof as aforesaid) for whose redemption and payment provision is made in
accordance with the Indenture shall thereupon cease (0 be entitled to the lien of the Indenture
and shall cease to bear interest from and after the date fixed for redemption.

Any redemption shall be made upon at least 30 days’ notice in the manner and upon the
terms and conditions provided in the Indenture.

f an *Event of Default”, as defined in the Indenture, shall occur, the principal of all
Bonds then Outstanding may become or be declared due and payable in the manner and with the
effect provided in the Indenture.

The Tndenture permits, with certain exceptions as therein provided, the amendment
thereof and of the Lease Agreement and the modification of the rights and obligations of the
Issuer and Bud’s Best Cookies and the rights of the Holders of the Bonds at any time with the
consent of a majority in principal amount of the Bonds at the time Outstanding effected by such

19220434 18-0001
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modification. The Indenture also contains provisions permitting the Holders of specified
percentages in principal amount of Bonds at the time Outstanding on behalf of the Holders of ,
all the Bonds, to waive compliance by the Issuer or Bud's Best Cookies with certain provisions
of the Indenture or the Lease Agreement and certain past defaults under such instruments and
their consequences. Any such consent or waiver by the Holder of this bond shall be conclusive
and binding upon such Holder and upon all future Holders of this bond and of any bond 1ssued ]
in exchange therefor or in lieu hereof, whether or not notation of such consent or waiver is made
upon this bond. The Indenture provides in effect that, if the Letter of Credit is in effect and the |
Bank is not in default under the Letter of Credit, no amendmant.to the Indenture or Lease
Agreement may be made without the consent of the Bank and that any remedies available under {
the Indenture and Lease Agreement (other than mandatory acceleration of the Bonds and |,
mandatory draws under the Letter of Credit) may be exercised only with the consent of the ‘
Bank.

The Holder of this bond shall have no right to enforce the provisions of the Indenture,
or to institute any action to enforce the covenants therein, or to take any action with respect to
any default thereunder, or to institute, appear in or defend any suit or other proceeding with
respect thereto, except as provided in the Indenture.

As provided in the Indenture and subject to certain limitations therein set forth, this bond
is transferable on the Bond Register maintained at the Office of the Trustee, upon surrender of
this bond for transfer at such office or at the Office of the Tender Agent, together with all
necessary endorsements for transfer, and thereupon one or more new Bonds of the same
Maturity and interest rate, of any Authorized Denominations and for a like aggregate principal
amount, will be issued to the designated transferee or transferees.

As provided in the Indenture and subject to certain limitations therein set forth, the Bonds
are exchangeable for other Bonds of the same Maturity and interest rate, of any Authorized
Denominations and of a like aggregate principal amount, as requested by the Holder
surrendering the same.

No service charge shall be made for any transfer or exchange hereinbefore referred to,
but the Issuer may require payment of a sum sufficient to cover any tax or other governmental
charge payable in connection therewith.

The Issuer, the Trustee and any agent of the Issuer or the Trustee may treat the person
in whose name this bond is registered as the owner hereof for the purpose of receiving payment
as herein provided and for all other purposes, whether or not this bond is overdue, and neither
the Issuer, the Trustee nor any agent shall be affected by notice to the contrary.

No covenant or agreement contained in this bond or the Indenture shall be deemed to be

a covenant or agreement of any officer, agent or employee of the Issuer, and neither any
member of the governing body of the Issuer nor any officer executing this bond shall be liable

119220434 TR-0001
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personaily on this bond or be subject to any personal liability or accountability by reason of the |
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issuance of this bond.

It is hereby certified, recited and declared that all acts, conditions and things required to
exist, happen and be performed precedent to and in the execution and delivery of the Indenture
and issuance of this bond do exist, have happened and have been performed in due time, form
and manner as required by law.

[End of provisiong that may be printed:-.
on the reverse side of Bonds]

Unless the certificate of authentication hereon has been executed by the Trustee or by the
Tender Agent by manual signature, this bond shall not be entitled to any benefit under the
Indenture or be valid or obligatory for any purpose.

IN WITNESS WHEREOF, the Issuer has caused this bond to be duly executed under
its corporate seal.

THE INDUSTRIAL DEVELOPMENT BOARD
OF THE CITY OF HOOVER

[SEAL]}

Attest:

19204/ M4 78000
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Certificate of Authentication /
This is one of the Bonds referred to in the within-mentioned Indenture.

Date of authentication:

n

SOUTHTRUST BANK OF ALABAMA,
NATIONAL Asso_g}m'non '
as Trustee

By A
Authorized Officer

[Note: If a Tender Agent is appointed, Bonds providing for authentication by the Tender
Agent shall be printed.)}

Assignment
For value received, hereby sell(s),

assign{s) and transfer(s) unto - this bond and
hereby irrevocably constitute(s) ) and appomt(s) —_— attorney to
transfer this bond on the books of the within named Issuer at the office of the within named

Trustee, with full power of substitution in the premises.

Dated:

NOTE: The name signed to this assignment must
correspond with the name of the payee written on
the face of the within bond in all respects, without
alteration, enlargement or change whatsoever.

Signature Guaranteed:

(Bank or Trust Cnmpan.;)-

By —
(Authorized Officer)

11922 04704 730001
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SECTION 4.08 Execution. Authentication, Delivery and Dating

(a) The Bonds shall be executed on behalf of the Issuer by its Chairman or
Vice-Chairman of the Board of Directors under its corporate seal reproduced thereon and
atiested by its Secretary or one of its Assistant Secretaries. The signature of any of these
officers on the Bonds may be manual or, to the extent permitted by law, facsimile. Bonds
bearing the manual or facsimile signatures of individuals who were at any time the proper
officers of the Issuer shall bind the Issuer, notwithstanding that such individuals or any of them ,
shall have ceased to hold such offices prior to the authentication-and delivery of such Bonds or
shall not have held such offices at the date of such Bonds. |

(b) Atany time and from time to time after the execution and delivery of this Indenture, '
the Issuer may deliver Bonds executed by the Issuer to the Trustee for authentication and the
Trustee or the Tender Agent shall authenticate and deliver such Bonds as in this Indenture

provided and not otherwise.

(c) No Bond shall be secured by, or be entitied to any lien, right or benefit under, this
Indenture or be valid or obligatory for any purpose, unless there appears on such Bond a
certificate of authentication substantially in the form provided for herein, executed by the Trustee
or Tender Agent by manual signature, and such certificate upon any Bond shall be conclusive
evidence, and the only evidence, that such Bond has been duly authenticated and delivered

hereunder.

SECTION 4.09 Temporary Bonds

(a) Pending the preparation of definitive Bonds, the Issuer may execute, and upon
request of the Issuer the Trustee shall authenticate and deliver, temporary Bonds which are
printed, lithographed, typewritten, mimeographed or otherwise-praduced, in any denomination,
substantially of the tenor of the definitive Bonds in lieu of which they are issued, with such
appropriate insertions, omissions, substitutions and other variations as the officers executing such
Bonds may determine, as evidenced by their execution of such Bonds.

(b) If temporary Bonds are issued, the Issuer will cause definitive Bonds to be prepared
without unreasonable delay. After the preparation of definitive Bonds, the temporary Bonds
shal! be exchangeable for definitive Bonds upon surrender of the temporary Bonds at the Office
of the Trustee, without charge to the Holder. Upon surrender for cancellation of any one or
more temporary Bonds the Issuer shall execute and the Trustee shall authenticate and deliver in
exchange therefor a like principal amount of definitive Bonds of Authorized Denominations.
Until so exchanged, temporary Bonds shall in all respects be entitled to the security and benefits
of this Indenture.

119212.043473-0001 4 6
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SECTION 4.10 /

Upon the execution and delivery of this Indenture, Bonds in the aggregate principal
amount authorized in this article may be executed by the Issuer and delivered to the Trustee for
authentication, and such Bonds shall thereupon be authenticated and delivered by the Trustee to
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the original purchaser or purchasers thereof, upon order executed by an Authorized Issuer ]

Representative.

SECTION 4.11 Substitute Letters of Credit —~

(a) Bud's Best Cookies may at any time and from time to time on or after January 1,
1993 or sooner in accordance with the terms of the Credit Agreement deliver another irrevocable
letter of credit (a "Substitute Letter of Credit") to the Trustee in substitution for the Letter of
Credit then held by the Trustee (the "Existing Letter of Credit”), provided that

(1) such Substitute Letter of Credit complies with the applicable conditions set
forth in subsection (c) of this Section; |

(2) simultaneously with the delivery of such Substitute Letter of Credit Bud's
Best Cookies delivers to the Trustee any related documentation required by subsection
(d) of this Section (the "Related Documentation”),

(3) no substitution requiring a Mandatory Tender pursuant to Section 4.05(a)(4)
may be effected unless the date of substitution is with respect to all Outstanding Bonds
either a Conversion Date or a day during a Variable Rate Period; and

(4) Bud’s Best Cookies gives the Trustee and the Bank 14 days’ prior notice of
such substitution, which notice must specify (i) a Business Day on which such
substitution will occur, and (1i) whether a Mandatory Tender will be required on the
substitution date pursuant to Section 4.05(a)(4).

(b) Bud’s Best Cookies may, but shall not be required to, deliver a Substitute Letter of
Credit to the Trustee prior to the Stated Expiration Date of the Letter of Credit then in ctfect;
provided, however, that if a Substitute Letter of Credit and the Related Documentation are not
delivered to the Trustee at least 30 days prior to the Stated Expiration Date of the then Existing
Letter of Credit, the Bonds shall be subject to a Mandatory Tender, as provided in Section 4.05.

(¢) Each Substitute Letter of Credit delivered to the Trustee pursuant to this Section must
meet the following criteria:

(1) Such Substitute Letter of Credit must be substantially in the same form and
of the same tenor as the Initial Letter of Credit, except as otherwise provided in this
subsection.
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(2) The Substitute Letter of Credit must have minimufn interest coverage as |

follows:

(A) if no Term Rate Period is in effect on the date of substitution, 110

days;
| |

(B) if any Term Rate Period is in effect on the date of substitution, the

greater of (i) 110 days or (ii) the sum of 20 days plus the maximum number of

days between Interest Payment Dates with resiet to the longest Term Rate
Period in effect on the date of substitution.

(3) If such Substitute Letter of Credit is being delivered in connection with a
conversion of the interest rate on any Bond to a Term Rate, the effective date shall be

not later than the Conversion Date.

(4) If such Substitute Letter of Credit will be effective during a Term Rate Period
when the Bonds are subject to optional redemption, such Substitute Letter of Credit must
provide for payment of the maximum redemption premium on the Bonds.

(5) Such Substitute Letter of Credit must have a Stated Expiration Date that 18
not sooner than 1 year after its effective date; provided, however, that any Substitute
Letter of Credit that is to be substituted for an Existing Letter of Credit that is effective
during a Term Rate Period must have a Stated Expiration Date not sooner than the Stated
Expiration Date of such Existing Letter of Credit.

(d) Each Substitute Letter of Credit delivered to the Trustee must be accompanied by

the following (herein referred to as the "Related Documentation”), to the extent applicable:

S5 N fm - -

- (1) if any Rating Ageﬁ'cy maintains a rating with respect to the Bonds at the time
of delivery of such Substitute Letter of Credit to the Trustee, evidence from each such
Rating Agency to the effect that the substitution of the proposed Substitute Letter of
Credit will not, by itself, result in a reduction or withdrawal of its rating then assigned
to the Bonds;

(2) if no Rating Agency maintains a rating with respect to the Bonds at the time
of delivery of such Substitute Letter of Credit, evidence that long-term deposits of the
issuer of such Substitute Letter of Credit have a credit rating (gradations within a rating
category being disregarded for this purpose) of not less than A by Moody’s or not less
than A by S & P;

(3) a Favorable Tax Opinion;

(4) an Opinion of Counse! stating in effect that such Substitute Letter of Credit
is a valid and binding obligation of the issuer thereof; and
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(5) an Opinion of Counsel stating in effect that upon the occurrence of an Act
of Bankruptcy, money drawn under such Substitute Letter of Credit will not be
recoverable from the Trustee or Bondholders under provisions uf the United States
Bankruptcy Code relating to voidable preferences;

provided, however, that the Related Documentation required by paragraphs (1) and (2) of this

subsection shall not be required if the Bonds will be subject to Mandatory Tender on such
substitution date pursuant to Section 4.05(a)(4). -
. P,
(e) At the close of business on the effective date of any Substitute Letter of Credit, the
Trustee shall return the Existing Letter of Credit to the issuer thereof, provided that any draws
on such Existing Letter of Credit made on or prior to such date have been honored. Any draws
that, under the terms of the Indenture, are to be made on the Letter of Credit on or prior to the
. effective date of a Substitute Letter of Credit shall be made under the Existing Letter of Credit.
Not later than the close of business on the effective date of a Substitute Letter of Credit, Bud’s
Best Cookies shall deliver to the Trustee evidence that all obligations of Bud’s Best Cookies to
the issuer of the Existing Letter of Credit for reimbursement of amounts drawn thereunder have
been satisfied, and upon receipt of such evidence any Pledged Bonds held by the Trustee or the
Tender Agent for the benefit of the issuer of the Existing Letter of Credit shall be delivered to,
or upon the order of, Bud's Best Cookies.

(f) If the Trustee accepts a Substitute Letter of Credit, the Trustee shall send notice of
such substitution to the Bondholders within 30 days of such substitution.

l"ﬂ-
&

3 (g) If Bonds are redeemed prior to Maturity, the Trustee shall take any action necessary

“- to reduce the interest portion of the Letter of Credit as provided therein, provided that the
8 interest coverage shall not be reduced below the relevant amount speclﬁcd in paragraph (2) of

£ subsection (¢) of this Section. , R

E (h) The term of any Letter of Credit already held by the Trustee may be extended by
the Bank by delivery to the Trustee of an amendment to such Letter of Credit (or an amended,
restated or replacement Letter of Credit) containing the new Stated Expiration Date. Such Letter
of Credit, as so amended, restated or replaced, shall not be considered a Substitute Letter of
Credit and shall not require the delivery of Related Documentation; provided, however, that
upon the request of the Trustee Bud’s Best Cookies shall deliver to the Trustee a Favorable Tax
Opinion and an Opinion of Counsel stating in effect that such Letter of Credit, as so amended,
restated or replaced, is a valid and binding obligation of the issuer thereof.

SECTION 4.12 Cancellation of Letter of Credit jn Connection With Conversion to
Term Rate

(2) At the request of Bud’s Best Cookies, the Trustee shall deliver the Letter of Credit
to the Bank for cancellation on any Conversion Date (which is also a Mandatory Tender Date)
with respect to all Outstanding Bonds, but only if (i) no Event of Default exists and (ii) the

1107204734 TR-0001
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with respect to any Unsurrendered Bonds are held by the Trustee in the Bond Purchase Fund).

(b) The Letter of Credit may not be cancelled as provided in this Section with respect

to only a portion of the Bonds, it being intended that all Outstanding Bonds will be secured by ]

the Letter of Credit if the Letter of Credit is in effect.

(¢) If the Letter of Credit is cancelled as provided in thivsSection, the Bonds may not

be sold or remarketed except as provided in Section 4.06(g).

(d) Bud’s Best Cookies shall give the Issuer, the Trustee and 'each Rating Agency that '

maintains a rating with respect to the Bonds 10 days’ notice of its intent to have the Letter of
Credit cancelled pursuant to this Section.

(¢) At the close of business on the date of cancellation of the Letter of Credit pursuant
to this Section, the Trustee shall return the Letter of Credit to the Bank, provided that any draws
on the Letter of Credit made on or prior to such date have been honored. Not later than the

close of business on the date of cancellation Bud’s Best Cookies shall deliver to the Trustee
evidence that all obligations of Bud’s Best Cookies to the Bank under the Credit Agreement have

been satisfied.

ARTICLE 3

Registration, Exchange and
General Provisions Regarding the Bonds

SECTION 5.01 Registration, Transfer and Exchange .. .-

(a) The Issuer shall cause to be kept at the Office of the Trustee a register (herein
sometimes referred to as the "Bond Register”) in which, subject to such reasonable regulations

as it may prescribe, the Issuer shall provide for the registration of Bonds and registration of

transfers of Bonds entitled to be registered or transferred as herein provided. The Trustee is
hereby appointed "Bond Registrar” for the purpose of registering Bonds and transfers of Bonds
as herein provided. _

(o) Upon surrender for transfer of any Bond at the Office of the Trustee or Tender
Agent, the Issuer shall execute, and the Trustee or Tender Agent shall authenticate and deliver,
in the name of the designated transferee or transferees, one or more new Bonds of the same
Maturity and interest rate, of any Authorized Denominations and of a like aggregate principal

amount,

(c) At the option of the Holder, Bonds may be exchanged for other Bonds of the same
Maturity and interest rate, of any Authorized Denominations and of a like aggregate principal

1192204734 T8-0001 S 0
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amount, upon surrender of the Bonds to be exchanged at the Office of the Trustee or at the
Office of the Tender Agent. Whenever any Bonds are so surrendered for exchange, the Issuer
shall execute, and the Trustee or Tender Agent shall authenticate and deliver, the Bonds which
the Bondholder making the exchange is entitled to receive. -

(&) All Bonds surrendered upon any exchange or transfer provided for in this Indenture ]

shall be promptly cancelled by the Trustee or Tender Agent.

(€) All Bonds issued upon any traiisfer or exchange~of Bonds shall be the valid

obligations of the Issuer and entitled to the same security and benefits under this Indenture as

the Bonds surrendered upon such transfer or exchange.

" (f) Every Bond presented or surrendered for transfer or exchange shaﬂ contain, or be

_accompanied by, all necessary endorsements for transfer.

sk ol eee 609

(g) No service charge shall be made for any transfer or exchange of Bonds, but the
Issuer may require payment of a sum sufficient to cover any tax or other governmental charge
that may be imposed in connection with any transfer or exchange of Bonds.

(h) The Issuer shall not be required (i) to transfer or exchange any Bond during a period
beginning at the opening of business 15 days before the day of the mailing of a notice of
redemption of Bonds and ending at the close of business on the day of such mailing, or (i) to
transfer or exchange any Bond so selected for redemption in whole or in part, or (iii) to transfer
or exchange any Bond during a period beginning on the date of receipt by the Trustee of notice
of Optional Tender for such Bond and ending on the Optional Tender Date, or {iv) to transfer
or exchange any Bond during a period beginning on the date notice of Mandatory Tender is
given to Bondholders and ending on the Mandatory Tender Date. For purposes of item (i)

above, an Optional Tender shall not be considered a transfer. “.vi... .
|

SECTION 5.02 Mutilated, Destroved, Lost and Stolen Bonds

(a) If (i) any mutilated Bond is surrendered to the Trustee, or the Issuer and the Trustee
receive evidence to their satisfaction of the destruction, loss or theft of any Bond, and (ii) there
s delivered to the Issuer and the Trustee such security or indemnity as may be required by them
to save each of them harmless, then, in the absence of notice to the Issuer or the Trustee that
such Bond has been acquired by a bona fide purchaser, the Issuer shall execute and upon its
request the Trustee shall authenticate and deliver, in exchange for or in lieu of any such

* mutilated, destroyed, lost or stolen Bond, a new Bond of like tenor and principal amount,

bearing a number not contemporaneously outstanding.
(b) Upon the issuance of any new Bond under this Section, the Issuer may require the

payment of a sum sufficient to cover any tax or other governmental charge that may be imposed
in relation thereto and any other expenses connected therewith.

L1922.04/34 75-000+
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(c) Every new Bond issued pursuant to this Section in lieu of any destroyed, lost or
stolen Bond shall constitute an original additional contractual obligation of the Issuer, whether
or not the destroyed, lost or stolen Bond shall be at any time enforceable by anyone, and shall
be entitled to all the security and benefits of this Indenture equally and ratably with all other
QOutstanding Bonds. |

(d) The provisions of this Section are exclusive and shall preclude (to the extent lawﬁjl)l

I

all other rights and remedies with respect to the replacement or payment of mutilated, destroyed, .

lost or stolen Bonds. Bt

SECTION 5.03 Payiuern

(a) Interest on any Bond which is payable, and is punctually paid or duly provided for,
on any Interest Payment Date shall be paid to the person in whose name that Bond is registered
at the close of business on the Regular Record Date for such Interest Payment Date.

(b) Any interest on any Bond which is payable, but is not punctually paid or duly
provided for, on any Interest Payment Date (herein called "Defaulted Interest™) shall forthwith
cease to be payable to the Holder on the relevant Regular Record Date solely by virtue of such
Holder having been such Holder; and such Defaulted Interest shall be paid by the Issuer to the
persons in whose names such Bonds are registered at the close of business on a special record
date (herein called a "Special Record Date") for the payment of such Defaulted Interest, which
shall be fixed in the following manner. The Issuer shall notify the Trustee of the amount of
Defaulted Interest proposed to be paid on each Bond and the date of the proposed payment
(which date shall be such as will enable the Trustee to comply with the next sentence hereof),
and at the same time the Issuer shall deposit with the Trustee an amount of money equal to the
aggregate amount proposed to be paid in respect of such Defaulted Interest or shall make
arrangements satisfactory to the Trustee for such deposit prior.te.the date of the proposed
payment, such money when deposited to be held in trust for the benefit of the persons entitled
to such Defaulted Interest as in this subsection provided and not to be deemed part of the Trust
Estate. Thereupon the Trustee shall fix a Special Record Date for the payment of such
Defaulted Interest which shall be not more than 15 nor less than 10 days prior to the date of the
proposed payment and not less than 10 days after the receipt by the Trustee of the notice of the
proposed payment. The Trustee shall promptly notify the Issuer of such Special Record Date
and, in the name and at the expense of the Issuer, shall cause notice of the proposed payment
of such Defaulted Interest and the Special Record Date therefor to be mailed, first-class postage
prepaid, to each Holder of a Bond at his address as it appears in the Bond Register not less than
10 days prior to such Special Record Date, Notice of the proposed payment of such Defaulted
Interest and the Special Record Date therefor having been mailed as aforesaid, such Defaulted
Interest shall be paid to the persous in whose names the Bonds are registered on such Special
Record Date.

(©) Subject to the foregoing provisions of this Section, each Bond delivered under this
Indenture upon transfer of or in exchange for or in lieu of any other Bond shall carry all the
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32




.. L .__:,'ig: =y .
N T g L ..
e S T ~ T
i TP T rRF .
Phe : TE S o5
A : T L g A
et ' v A X o -
i e e K
S i RN S b 5
e e ' LI bl B -'rl"__."' ! X
. -I:?.‘.T'i _._ ':""‘!".:‘: .'l r.';-: ."" .‘!'
' I“ﬁ‘_- b . 1y I-:"-. ‘:.1_.,‘.. .:- Lyl
LA T - T Lr I T L
._-..-'}l:': N r '.- .._l:' .‘:'i. ‘: l_' . '_:' KA
. "‘-:.'.dll';l. .'_' -.‘:.r ‘__r ' :.-;I-. '-'»:--.'
' bt 1) 1 Rk T romg " 'R L
! "_ o Nl T . P ' .
- [y ] l_'\. -y L
- L:_;..:'-;_l._._- . 1 . ..;-{" ._I]'*F_.J o
FA LA e e - Chealy L R4S
. :-l.;l ;.-',\_P . L] ,::ﬁ ._: }!’r'_ﬂ \ .l."j lEI
Shms P : LY L . \ .-_F!I.-
F 1 . r - = il
L g h . I'. ‘u-.r,-.!r ' A eyt ' . T
Y ""-II . Ul g L ,-11';
n R . Ay 3 . - ' ]
. l'."‘ll.; e { .1 ARt '."-:j-* ' " iy
el e PRV SRR SE s < K3
DR i, At shnu : P
N - - "l Rha . s
R LR ] i R e o
- l..", ' '-l:.‘ " ".-.._'1.‘-_ - SELEL N L] ':'r_'__'-"p'
e -.ﬁ-fllll - ' ,.--_'_E.‘E. v +-l..-r': F1 4 t. '_'."l-‘u
N [ n b Y Thaaa - L
R L . [ | in 4 L LS ]
TR N L » £k
(NRFRFS- .. ., b, it ; L
£ A '..I' brs .IP. *,'!'.-;‘ .\. r-‘,-:_
! .-.JII.E.I" i I'l':'-":.,: I.'.",._ .. "-."I‘-
. o . ','“-'.l amn's Y e F
el e [ P :-:' -: ) . ey "..:.l
e P X S
! H . ' ] a7
- - [ o r l‘.l - * ) ) =-"- ‘:...
Lo, LR o o R
T .1- 'L'“-'. ‘;_ . - ¥ T '.-r-?'.\'-
. . l||'.'_ i l|.|"" ' ' l"‘i-ﬁ
' I,I'. _'l‘ S, ;"'t - RO
- . 1 . N - [
al TN e o Ty
: L SR ‘_--.i . . "._'f
4 ' . . - . .
¥ ! - %
' (M : 3 ot . .t T
1 ‘ o iy ' ot '
! i BLETE ce AT . W I'. -
4 - e o % ' .
-, L] b B 1P - T . n r .o
' | 1, -_i_' ; P b : o) .
. y £ M 25 o \ L
. .- Pl
'I: ..-".I.‘ '-|....r . i -
I' . -,'f-l.: L 3} o
o L B 2 L
N e “rr . :
- o et a .
3 = r .
i o L

rights to interest accrued and unpaid, and to accrue, which were carried by such other Bond and ]
each such Bond shall bear interest from a date such that neither gain nor loss in interest shall
result from such transfer, exchange or substitution.

SECTION 5.04 Persous Deemed Owners

The Issuer, the Trustee and any agent of the Issuer or the Trustee may treat the person
in whose name any Bond is registered as the owner of such Bond for the purpose of receiving .
payment of Debt Service on such Bond (subject to Section 5:03¥ and for all other purposes
whatsoever whether or not such Bond is overdue, and, to the extent permitted by law, neither
the Issuer, the Trustee nor any such agent shall be affected by notice to the contrary. |

SECTION 5.05 Paying Agent

The Debt Service on the Bonds shall, except as otherwise provided herein, be payable
at the Office of the Trustee.  The Trustee is hereby appointed a Paying Agent for the purpose
of paying Debt Service on the Bonds on behalf of the Issuer.

SECTION 5.06 Pav

BHL- LS

If any payment on the Bonds is due on a day which isnot a Business Day, such payment
may be made on the first succeeding day which is a Business Day with the same effect as if
made on the day such payment was due.

SECTION 5.07 Cancellation

All Bonds surrendered for payment, redemption, transfer or exchange, shall be promptly
cancelled by the Trustee and destroyed. No Bond shall be.autheaticated in lieu of or in
exchange for any. Bond cancelled as provided in this Section, except as expressly provided by
this Indenture.

ARTICLE 6

sok 381 et 611

Redemption of Bonds
SECTION 6.01 When Bonds Are Subject to Redemption

(a) The Bonds shall be subject to redemption prior to Maturity as follows:

(1) Optlonal Redemption. The Bonds may be redeemed at the option of the
: Issuer (exercised upon direction of Bud’s Best Cookies if no Lease Default exists) as
% follows:

(A) On any date during a Variable Rate Period and on any Conversion
Date with respect to any Bond, such Bond may be redeemed in whole or in part

§ 922 34 1-0001
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at a redemption price equal to 100% of the principal amount to be redeemed plus i
accrued interest thereon to the date of redemption.

(B) During any Term Rate Period of more than 5 years with respect to
any Bond, such Bond may be redeemed in whole or in part on or after the First
Optional Call Date (as defined below) at a redemption price equal to 100% of the |
principal amount to be redeemed plus accrued interest thereon to the date of
redemption plus a redemption premium (expressed as a percentage of principal .
amount redeemed) equal to whichever of the following shall be applicable: 2%
if the date of redemption is on or after the First Optional Call Date but prior to |
the first anniversary of the First Optional Call Date; 1% if the date of redemption ,
is on or after the first anniversary of the First Optional Call Date but prior to the
second anniversary of the First Optional Call Date; and without premium if the
date of redemption is on or after the second anniversary of the First Optional Cail
Date. For any Term Rate Period of more than 5 years but not more than 10
years, the First Optional Call Date shall be the fifth anniversary of the beginning
of the Term Rate Period.

(2) Optiongl F ] of Certain Cals s, All (but
not less than all) Bonds may be redeemed at the option of the Issuer (exercised upon
direction of Bud's Best Cookies if no Lease Default exists), at a redemption price equal
to 100% of the principal amount to be redeemed plus accrued interest thercon to the
redemption date, within 180 days after any of the following shall have occurred:

(A) the Project shall have been damaged or destroyed to such extent that,
in the opinion of Bud’s Best Cookies, it cannot be restored within a period of 4
months to substantiafly the condition thereof immediately prior to such damage
or destruction or Bud’s Best Cookies is thereby pravented from carrying on its
normal operations at the Project for a period of not less than 4 months; or

. (B) the taking by eminent domain of all or substantially all the Project or

of any part, use or control of the Project that, in the opinion of Bud's Best

-Cookies, results in Bud's Best Cookies being thereby prevented from carrying on
its normal operations at the Project for a period of not less than 4 months; or

‘ (C) Bud’s Best Cookies ceases operation of the Project for a period of 4
months because of a change in technology or in the availability at reasonable cost
of labor, raw materials, energy or transportation that, in the opinion of Bud’s
Best Cookies, renders the Project uneconomic for its intended use; or

sok 31 mee 612

(D) as a resuit of a change in law or a final order of any court or other
governmental authority the Lease Agreement becomes void or unenforceable or
impossible of performance or unreasonable burdens or excessive liabilities are

11922 0434 TR-0001
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imposed on Bud’s Best Cookies that, in the opinion of Bud’s Best Cookies, render I
the Project uneconomic for its intended use.

3) andatory Rederx . ing axability. All Bonds
shall be redeemed within 60 days after a Determination of Taxability is made with
respect to the Bonds at a redemption price equal to 100% of the principal amount to bg ]
redeemed plus accrued interest thereon to the redemption date.

(4) Scheduled Mandatory Kédemption. Unless*Scrial Maturities have been
assigned to the Bonds, the Bonds shall be redeemed, at a redemption price equal to 100%
of the principal amount to be redeemed plus accrued interest thereon to the redemption ,
date, on December 1 in years and principal amounts (after credit as provided below) as

follows:

1994 $200,000 1998
1995 400,000 1999
1996 600,000 2000
1997 700,000

Amount

$700,000
800,000
800,000

$800,000 of the Bonds
will be retired at Maturity

Not less than 45 or more than 60 days prior to each such scheduled mandatory
redemption date, the Trustee shall proceed to select for.redemption, by lot, Bonds or
portions thereof in an aggregate principal amount equal to the amount required to be
redeemed and shall call such Bonds or portions thereof for redemption on such scheduled
mandatory redemption date; provided, however, that Bud’s Best Cookies may, upon
direction delivered to the Trustee not less than 60 days prior to such scheduled
mandatory redemption date, direct that any or all of the following amounts be credited
against the principal amount of Bonds scheduled for redemption on such date: (i) the
principal amount of Bonds delivered by Bud's Best Cookies to the Trustee for
cancellation and not previously claimed as a credit; and (ii) the principal amount of
Bonds previously redeemed (other than Bonds redeemed pursuant to this paragraph) and
not previously claimed as a credit.

(b) Bonds shall be redeemed in accordance with the mandatory redemption provisions

of the Bonds without any direction from or consent by the Issuer or Bud’s Best Cookies. Unless

the date fixed for such mandatory redemption is otherwise specified by this Indenture, the
Trustee shall select the date for mandatory redemption, subject to the provisions of this Indenture
with respect to the permitted period for such redemption.
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SECTION 6.02 Election to Redeem: Notice to Trustee

The election of the Issuer to exercise any right of optional redemption shall be evidenced
by notice to the Trustee from an Authorized Issuer Representative and, 'if required by this
Indenture, shall be accompanied by the consent of Bud's Best Cookies (if no Lease Default
exists), executed on its behalf by an Authonzed Bud’s Best Cookies Representative, The notice
of election to redeem must be received by the Trustee at least 60 days prior to the date fixed for

redemption (unless a shorter notice is acceptable to the Trustee) and shall specify (1) the °

principal amount of Bonds to be redecmed (if less than ali Bonds Qtstanding may be redeemed
pursuant to such option) and (ii) the redemption date, subject to the provisions of this Indenture

with respect to the permitted period for such redemption.
. SECTION 6.03 Selection by Trustee of Bouds to be Redeemed

(a) Subject to the provisions of subsection (c) of this Section, and except as otherwise
provided with respect to scheduled mandatory redemption of Bonds, if less than all Bonds
Outstanding are to be redeemed, the principal amount of Bonds of each Maturity to be redeemed
may be specified by the Issuer (at the direction of Bud’s Best Cookies if no Lease Default exists)

by notice delivered to the Trustee not less than 60 days before the date fixed for redemption

(unless a shorter notice is acceptable to the Trustee), or, in the absence of timely receipt by the
Trustee of such notice, shall be selected by the Trustee by lot or by such other method as the
Trustee shall deem fair and appropriate; provided, however, that the principal amount of Bonds
of each Maturity to be redeemed may not be larger than the principal amount of Bonds of such
Maturity then eligible for redemption and may not be smaller than the smallest Authorized
Denomination.

(b) Subject to the provisions of subsection (c) of this Section, if less than all Bonds with
the same Maturity are to be redeemed, the particular Bonds vf*swich Maturity to be redeemed
shall be selected by the Trustee not less than 30 nor more than 60 days prior to the redemption
date from the Outstanding Bonds of such Maturity then eligible for redemption by lot or by such
other method as the Trustee shall deem fair and appropriate and which may provide for the
selection for redemption of portions (in Authorized Denominations) of the principal of Bonds
of such Maturity of a denomination larger than the smallest Authorized Denomination.

(c) Notwithstanding any other provision of this Indenture, all Pledged Bonds eligible for
redemption shall be redeemed before any other eligible Bonds are redeemed.

(d) The Trustee shall promptly notify the Issuer and the Tender Agent of the Bonds
selected for redemption and, in the case of any Bond selected for partial redemption, the
principal amount thereof to be redeemed.

(¢&) For all purposes of this Indenture, unless the context otherwise requires, all
provisions relating to the redemption of Bonds shall relate, in the case of any Bond redeemed
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or to be redeemed only in part, to the portion of the principal of such Bond which has been or
is to be redeemed. ’

SECTION 6.04 Notice of Redemption

(a) Unless waived by the Holders of all Bonds then Outstanding to be redeemed, notice
of redemption shall be given by registered or certified mail, mailed not less than 30 nor more

than 60 days prior to the redemption date, to each Holder of Bonds to be redeemed, at his |
address appearing in the Bond Register, = —r

(b) All notices of redemption shall state:

(1) the redemption date,

(2) the redemption price,

(3) the principal amount of Bonds to be redeeméd, and, if less than all
Outstanding Bonds are to be redeemed, the identification (and, in the case of partial
redemption, the respective principal amounts) of the Bonds to be redeemed,

(4) that on the redemption date the redemption price of each of the Bonds to be

redeemed will become due and payable and that the interest thereon shall cease to accrue
from and after said date, and

BOOK 381?&65 615

(5) the place or places where the Bonds to be redeemed are to be surrendered for
payment of the redemption price. - .

(¢) Notice of redemption of Bonds to be redeemed at ﬂ};ﬁ_;gptinn of the Issuer shall be
given by the Issuer or, at the Issver’s'request, by the Trustee in the name and at the expense of
the Issuer. Notice of redemption of Bonds in accordance with the mandatory redemption

provisions of the Bonds shall be given by the Trustee in the name and at the expense of the
Issuer. |

(d) The Issuer and the Trustee shall, to the extent practical under the circumstances,
comply with the standards set forth in Securities and Exchange Commission’s Exchange Act
Release No. 23856 dated December 3, 1986, regarding redemption notices, provided that their
failure to do so shall not in any manner defeat the effectiveness of a call for redemption if notice

thereof is given as prescribed in this Section.

(¢)  Anything herein to the contrary notwithstanding, the Trustee shall not give any
notice of a redemption of Bonds pursuant to Section 6.01(a)(1) or (2) and shall not effect any
such redemption without the prior written consent of the Bank unless sufficient moneys to effect
such redemption shall have been deposited with the Trustee on or prior to the date that such
notice of redemption is to be given by the Trustee hereunder.

§ 192204754 18-0001
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SECTION 6.05 Deposit of Redemption Price | !

On the applicable redemption date, an amount of money sufficient to pay the redemption

price of all the Bonds which are to be redeemed on that date shall be deposited with the Trustee.
Such money shall be held in trust for the benefit of the persons entitled to such redemption price

and shall not be deemed to be part of the Trust Estate.

SECTION 6.06 mmmm:mmmm
" v—

(2) Notice of redemption having been given as aforesaid, the Bonds to be redeemed |
shall, on the redemption date, become due and payable at the redemption price therein specified
and from and after such date (uniess the Issuer shall default in the payment of the redemption

price) such
in accordance with said notice such Bond shall be paid by the Issuer at the redemption price.

Bonds shall cease to bear interest. Upon surrender of any such Bond for redemption

Installments of interest due on or prior to the redemption date shall be payable to the Holders
of the Bonds registered as such on the relevant Record Dates according to the terms of such

Bonds and the provisions of Section 3.03.

(b) If any Bond cailed for redemption shall not be paid upon surrender thereof for
redemption, the principal (and premium, if any) shall, until paid, bear interest from the
redemption date at the Post-Default Rate.

SECTION 6.07 Bonds Redeemed in Part

Unless otherwise provided herein, any Bond which is to be redeemed only in part shall

be surrendered at the Office of the Trustee with all necessary endorsements for transfer, and the
Issuer shall execute and the Trustee shall authenticate and deliver to the Holder of such Bond,

without service charge, a new Bond or Bonds of the same Maturity and interest rate and of any
Authorized Denomination or Denominations as requested by such Holder in aggregate principal
amount equal to and in exchange for the unredeemed portion of the principal of the Bond

surrendered.

ARTICLE 7

Application of Proceeds
SECTION 7.01 Proceeds From Sale of Bonds

The proceeds from the sale of the Bonds to the original purchaser or purchasers thereof

shall be deposited in the Construction Fund.
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SECTION 7.02 Construction Fund

(a) There is hereby established with the Trustee a trust fund which shall be designated
the "Revenue Bonds (Bud’s Best Cookies, Inc. Project), Series 1991 Construction Fund®. A
deposit to the Construction Fund is to be made pursuant 10 Section 7.01, |

(b) The money in the Construction Fund shall be paid out by the Trustee from time to
time for the purpose of paying Project Costs, subject to the requirements of Section 3.02 of the
Lease Agreement. - —

L]
™
"

SECTION 7.03 Completion of the Profect

The completion of the Project and the payment of all costs and expenses incidental

~ thereto shall be evidenced by the filing with the Trustee of the certificate of an Authorized Issuer

Representative and an Authorized Bud’s Best Cookies Representative in the form required by
Section 3.05 of the Lease Agreement. Upon receipt of such certificate by the Trustee, any
balance remaining in the Construction Fund shall be deposited in the Bond Fund and shall be
applied to the redemption of as many Bonds as possible on the next date on which the Bonds are
subject to redemption and for which the required notice of redemption can be given, and the
balance remaining, if any, after such redemption shall be applied to the payment of Debt Service
on the Bonds on the next ensuing Bond Payment Date. Pending such application, the money so
deposited in the Bond Fund shall be segregated in a separate account within the Bond Fund and
may be invested in Qualified Investments, provided that the yield on such investments may not
exceed the yield on the Bonds, computed in accordance with applicable provisions of the Internal
Revenue Code.

ARTICLE 8
' Revepues
SECTION 8.01 Bond Fund

(a) There is hereby established a special trust fund which shall be designated the
»Revenue Bonds (Bud's Best Cookies, Inc. Project), Series 1991 Bond Fund”. The Trustee shall
be the depository, custodian and disbursing agent for the Bond Fund.

(b) There shall be deposited in the Bond Fund, as and when received:

(1) all money drawn by the Trustee under the Letter of Credit for the purpose
of paying Debt Service due on the Bonds on any Bond Payment Date,

(2) all Basic Rental Payments under the Lease Agreement with respect to Debt
Service on the Bonds,

LU /34 TE-DO0L
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(3) all other money required to be deposited in the Bond Fund pursuant to the ’
Leasc Agreement or this Indenture, and

(4) all other money received by the Trustee when accompanied by directions that
such money is to be deposited in the Bond Fund.

() Subject to the provisions of subsections (d) and () of this Section, the Trustee is
hereby authorized and directed to withdraw sufficient money from the Bond Fund to pay Debt
Service on the Bonds as the same become due and payable, whether at Maturity, by call for

redemption, or otherwise.

(d) The Trustee shall draw on the Letter of Credit in accordance with its terms for
payment by the Bank to the Trustee on each Bond Payment Date of an amount equal to Debt
Service due such Bond Payment Date with respect to Bonds other than Obligor Bonds. Such
draws shall be made without regard to Basic Rental Payments received or anticipated with
respect to Debt Service on Bonds other than Obligor Bonds. Any money so drawn under the
Letter of Credit shall be deposited and held in a separate, segregated account in the Bond Fund
and shall not be commingled with other money in the Bond Fund. Such money shall be used -
only to pay Debt Service on Bonds other than Obligor Bonds. Debt Service on Bonds other than
Obligor Bonds shall be payable from the following sources in the order of priority indicated:

(1) First, money drawn under the Letter of Credit.

(2) Second (but only if the Letter of Credit is no longer in effect, or money
drawn, or available for drawing, under the Letter of Credit is not sufficient for such
payment, or the related draw on the Letter of Credit is not honored), any other money

on deposit in the Bond Fund.

Lol A e T .

(¢) On each Bond Payment Date money on deposit in the Bond Fund from any source
other than the Letter of Credit remaining after atl Debt Service has been paid on Bonds other
than the Obligor Bonds shall be applied by the Trustee for the following purposes in the order

of priority indicated:

(1) First, the Trustee shall reimburse the Bank, prior to the close of business on
such Bond Payment Date, for the amount drawn under the Letter of Credit for payment

of Debt Service on the Bonds.

(2) Second, the Trustee shall pay to the Bank Debt Service due on such Bond
Payment Date on Pledged Bonds and shall reimburse the Bank for all other amounts, if
any, certified by the Bank as du¢ to it, but unpaid, under the terms of the Credit

Agreement.

(3) Third, the Trustee shall pay Debt Service due on such Bond Payment Date
on all Obligor Bonds other than Pledged Bonds.

11922.04/3473-0001
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4 the balance, if hall ined i ' F
(4) Fourth, the ce, if any, shall be retained in the Bond Fund. ’

SECTION 8.02 Bond Purchase Fund

(a) There is hereby established a special trust fund which shall be designated the
“Revenue Bonds (Bud’s Best Cookies, Inc. Project), Series 1991 Bond Purchase Fund®. The ]
Trustee shall be the depository, custodian and disbursing agent for the Bond Purchase Fund.

(b) There shall be deposited in the Bond Purchase Fund:-as and when received:
|

(1) all money drawn by the Trustee under the Letter of Credit for the purpose ,
of paying the purchase price of Bonds due on any Tender Datlc,

1
(2) all Additional Rental Payments under the Lease Agreement with respect to
the purchase price ﬁfl tendered Bonds,

(3) the proceeds of any remarketing of Bonds by the I|lema:keting Agent,

(4) all other money required to be deposited in the Boné Purchase Fund pursuant
to the Lease Agreement or this Indenture, and

(5) all other money received by the Trustee when accompanied by directions that
such money is to be deposited in the Bond Purchase Fund.

(c) Subject to the provisions of subsections (d) and (¢) of this Section, the Trusiee is
hereby authorized and directed to withdraw sufficient money from the Bond Purchase Fund to

pay the purchase price (principal plus accrued interest) of Bonds due on any Tender Date.

(d) Funds for the payment of the purchase price of Bonds other than Obligor Bonds shall
be derived from the following sources in the order of priority indicated:

(1) First, Eligible Remarketing Proceeds.
(2) Second, money drawn under the Letter of Credit.

(3) Third (but only if the Letter of Credit is no longer in effect, or Eligible
Remarketing Proceeds and money drawn, or available for drawing, under the Letter of
Credit are not sufficient for such payment, or the related draw on the Letter of Credit

is not honored), any other money on deposit in the Bond Purchase Fund.

the latest time that a draw may be made under the Letter of Credit for
Tender Date, the Trustee shall determine the

on deposit in the Bond Purchase Fund. After
Letter of Credit in accordance with its terms

One hour prior to
payment of funds by the Bank to the Trustee on a

amount of Eligible Remarketing Proceeds already
such determination the Trustee shall draw on the

1 1922047348000 6 l
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for payment by the Bank to the Trustee on such Tender Date of the amount (if any) by which
(i) the purchase price due on such Tender Date with respect to Bonds other than Obligor Bonds
exceeds (ii) the Fligible Remarketing Proceeds already on deposit in the Bond Purchase Fund.
Any money so drawn under the Letter of Credit shall be deposited and .held in a separate,
segregated account in the Bond Purchase Fund and shall not be commingled with other money

in the Bond Purchase Fund. Such money shall be used only to pay the purchase price of Bonds i
other than Obligor Bonds. |

(¢) On each Tender Date money in the-Bond Purchase Fuag from any source other than |
the Letter of Credit remaining after payment of the purchase price of Bonds other than Obligor
Bonds shall be applied by the Trustee for the following purposes in the order of priority |
indicated: |

(1) Figst, the Trustee shall reimburse the Bank, prior to the close of business on
such Tender Date, for the amount drawn under the Letter of Credit for payment of the
purchase price of Bonds other than Obligor Bonds.

(2) Second, the Trustee shall pay to the Bank the purchase price due on such
Tender Date on Pledged Bonds and shall reimburse the Bank for all other amounts, if
any, certified by the Bank as due to it, but unpaid, under the terms of the Credit
Agreement.

(3) Third, the Trustee shall pay the purchase price due on such Tender Date on
all Obligor Bonds other than Pledged Bonds. ‘

(4) Fourth, the balance, if any, shall be paid to Bud’s Best Cookies.

(f) If proceeds from the remarketing of Bonds are deposited in the Bond Purchase Fund
after such Tender Date, such proceeds shall be applied as provided in subsection (e) of this
Section.

SECTION 8.03
Unclaimed Money

(a) If money is on deposit in the Bond Fund on any Bond Payment Date sufficient to pay
Debt Service on the Bonds due and payable on such Date, but the Holder of any Bond that
matures on such Date or that is subject to redemption on such Date fails to surrender such Bond
to the Trustee for payment of Debt Service due and payable on such Date, the Trustee shall
segregate and hold in trust for the benefit of the person entitled thereto money sufficient to pay
the Debt Service due and payable on such Bond on such Date. Money so segregated and held

in trust shall not be a part of the Trust Estate and shall not be invested, but shall constitute a
separate trust fund for the benefit of the persons entitled to such Debt Service.

1192204734 75-000 62
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(b) If money is on deposit in the Bond Purchase Fund on any Tender Date sufficient to
pay the purchase price on the Bonds to be paid on such Tender Date, but the Holder of any
Unsurrendered Bond fails to deliver such Bond to the Trustee or Tender Agent for payment of
such purchase price on such Tender Date, the Trustee shall segregate and hold in trust for the
benefit of the person entitled thereto money sufficient to pay such purchase price due and
payable on such Bond on such Tender Date. Money so segregated and held in trust shall not
be a part of the Trust Estate and shall not be invested, but shall constitute a separate trust fund
for the benefit of the persons entitled to such purchase price.

‘ﬂh‘u

(c) Any money held in trust by the Trustee for the payment of Debt Service on or the
purchase price of any Bond pursuant to subsections (a) and (b) of this Section and remaining
unclaimed for 3 years after such Debt Service or purchase price has become due and payable
shall be paid to Bud’s Best Cookies upon request of an Authorized Bud’s Best Cookies
Representative; and the Holder of such Bond shall thereafter, as an unsecured general creditor,

" 1ook only to Bud’s Best Cookies for payment thereof, and all liability of the Trustee with respect

sook 381 pace 621

to such trust money, and all liability of the Issuer with respect thereto, shall thereupon cease;

provided, however, that the Trustee, before being required to make any such payment to Bud’s
Best Cookies, may at the expense of Bud’'s Best Cookies cause to be published once, in a
newspaper of general circulation in the city where the Office of the Trustee is located, notice
that such money remains unclaimed and that, after a date specified therein, which shall not be
less than 30 days from the date of such publication, any unclaimed balance of such money then

remaining will be paid to Bud's Best Cookies.

ARTICLE 9

Security for and Investment of Special Funds
SECTION 9.01 Security for Trust Estate Money

Any money on deposit in the Special Funds or otherwise held by the Trustee as part of
the Trust Estate shall be impressed with the trust established by this Indenture and shall, unless
invested as provided in this Indenture or secured by the Federal Deposit Insurance Corporation
(or any successor agency of the United States of America), be secured for the benefit of the

Holders of the Bonds, either

(1) by holding on deposit, as collateral security, Federal Securities or other
marketable securities eligible as security for the deposit of trust funds under regulations
of the Comptroller of the Currency, United States Treasury, having a market value
(exclusive of accrued interest) not less than the amount of money being secured, or

(2) if the furnishing of security in the manner provided by the foregoing
paragraph (1) is not permitted by the then applicable law and regulations, then in such

other manner as may be required or permitted by the then applicable state and federal
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laws and regulations respecting the security for, or granting a preference in the case of,
the deposit of trust funds. F

SECTION 9.02 Investment of Specjal Funds

(a) Any money held as part of a Special Fund shall be invested or reinvested in Qualified ‘
Investments by the Trustee in accordance with the instructions of Bud’s Best Cookies if no Lease
Default exists, to the extent that such investment is, in the opinion of the Trustee, feasible and
consistent with the purposes for which such Fund was created; pravided, however, that money

in the Bond Fund and Bond Purchase Fund that was derived from a draw on the Letter of Credit

or that constitutes Eligible Remarketing Proceeds shall be invested only in Federal Securities
with a maturity not later than the earlier of (i) 30 days after the date of such investment, or (il)
the date such money will be needed for the payment of Debt Service on, or the purchase price
of, Bonds. Any investment made with money on deposit in a Special Fund shall be held by or
under control of the Trustee and shall be deemed at all times a part of the Special Fund where
such money was on deposit, and the interest and profits realized from such investment shail be
credited to such Special Fund and any loss resulting from such investment shall be charged to
such Special Fund.

(b) Any investment of money in the Special Funds may be made by the Trustee through
its own bond department, investment depariment or other commercial banking department
providing investment services. Any certificate of deposit issued by, or other interest-bearing
deposit with, the Trustee shall be deemed an investment rather than a deposit requiring security
in the manner specified in Section 9.01.

SECTION 9.03 Arbitrage

(a) The Issuer will not cause or permit any investment toghe made of any money on
deposit in the Special Funds that would cause any Bond to be an “arbitrage bond” within the
meaning of Section 148 (or successor provision) of the Internal Revenue Code.

(b) The Trustee shall follow the instructions of Bud's Best Cookies or, if a Lease Default
exists, the Issuer with respect to investments of the Special Funds as provided in Section 9.02,
but the Trustee shall not be responsible for (i) determining that any such investment complies
with the arbitrage limitations imposed by Section 148 of the Internal Revenue Code, or (ii)
calculating the amount of, or making payment of, any rebate due to the United States under
Section 148(f) of the Internal Revenue Code.

SECTION 9.04 Application of Funds After Bonds Fully Paid

After all Bonds have been Fully Paid, any money or investments remaining in the Special
Funds or otherwise constituting part of the Trust Estate shall be applied by the Trustee as
follows in the order of priority indicated:

21 0434 T-0001




(1) First, the Trustee shall reimburse the Bank for all amounts certified by the !
Bank as due to it, but unpaid, under the terms of the Credit Agreement.

(2) Second, the Trustee shall pay the balance to Bud’s Best Cookies.

ARTICLE 10 1
Representations and Covenants .
SECTION 10.01 Geperal Representations J

Lk

The Issuer makes the following representations and warranties as the basis for the

undertakings on its part herein contained:

soox 381 pise 523
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(1) It is duly organized as a public corporation under the provisions of the
Enabling Law and is not in default under any of the provisions contained in its certificate
of incorporation or bylaws or in the laws of the State of Alabama.

(2) Under the provisions of the Enabling Law and its certificate of incorporation,
it has the power to consummate the transactions contemplated by the Financing
Documents to which it is a party.

(3) By proper corporate action the Issuer has duly authorized the execution and
delivery of the Financing Documents to which it is a party and the consummation of the
transactions contemplated therein.

(4) It has obtained all consents, approvals, authorizations and orders of
governmental authorities that are required to be obtained. by it as a condition to the
issuance of the Bonds and thé execution and delivery of the Financing Documents to
which it is a party.

(5) The execution and delivery by it of the Financing Documents to which it is
a party and the consummation by it of the transactions contemplated therein will not (i)
conflict with, be in violation of, or result in a default under its certificate of
incorporation or bylaws, or any agreement, instrument, order or judgment to which it
is a party or is subject or (ii) result in or require the creation or imposition of any lien
of any nature with respect to the Project or Trust Estate, except as contemplated by the
Financing Documents.

(6) The Financing Documents to which it is a party constitute legal, valid and
binding obligations and are enforceable against it in accordance with the terms of such
instruments, except as enforcement thereof may be limited by (i) bankruptcy, insolvency,
or other similar laws affecting the enforcement of creditors’ rights and (ii) general
principles of equity, including the exercise of judicial discretion in appropriate cases.
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(7) The Issuer has not created or permitted the creation of any mortgage, pledge,
encumbrance, security interest, assignment, or other charge of any kind with respect to j
the Trust Estate, except as contemplated by the Financing Documents.
(8) There is no action, suit, proceeding, inquiry or investigation pending before
any court or governmental authority, or threatened against or affecting it or its
\ properties, that involves the consummation of the transactions contemplated by, or the

validity or enforceability of, the Financing Documents,
- —~

SECTION 10.02 No Encumbrance on Trust Estate

i
!

with this Indenture.

SECTION 10.03 General Covenants

(a) Subject to the provisions of Article 3, the Issuer will duly and punctually pay, or
cause to be paid, the Debt Service on the Bonds as and when the same shall become due and will
duly and punctually deposit, or cause o be deposited, in the Special Funds the amounts required
to be deposited therein, all in accordance with the terms of the Bonds and this Indenture.

(b) The Issuer will not extend or consent to the extension of the time for payment of
Debt Service on the Bonds, unless such extension is consented to by the Holder of the Bond

affected.

SECTION 10.04 Concerning the Lease Agreement .. - - -

W kP gy ik 0

(a) The Tssuer will perform and observe all agreements and covenants required to be
performed and observed by it under the Lease Agreement. Without relieving the Issuer from
the responsibility for such performance and observance, the Trustee, on behalf of the Issuer,
may perform and observe any such agreement or covenant, all to the end that the Issuer’s rights
under the Lease Agreement may be unimpaired and free from defauit,

(b) The Issuer will promptly notify the Trustee of the occurrence of any Lease Default
under the Lease Agreement or the occurrence of any event which, upon notice or lapse of ime
(or both), would become such a Lease Default, provided that the Issuer has knowledge of such

event.

SECTION 10.05 Inspection of Records

The Issuer will at any and all times, upon the request of the Trustee, afford and procure

a reasonable opportunity for the Trustee by its representatives to inspect the Project and any
books, records, reports and other papers of the Tssuer relating to the Project, and to make copies

11922 04 /34 T3-0001
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or encumbrance of any kind on the Trust Estate or any part thereof prior to or on a parity of lien
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therefrom, and the Issuer will furnish to the Trustee any and all information as the Trustee may
reasonably request with respect to the performance by the Issuer of its covenants in this

Indenture,

SECTION 10.06 Advances by Trustee

i If the Issuer shall fail to perform any of its covenants in this Indenture, the Trustee may, I
but shall not be required, at any time and from time to time, after notice to Bud’s Best Cookies
if no Lease Default exists under the Lease Agreement, to make-advapces to effect performance
of any such covenant on behalf of the Issuer. Any money so advanced by the Trustee, together §
with interest at the Post-Default Rate, shall be repaid (subject to the provistons of Article 3) ,
upon demand and such advances shall be secured under this Indenture prior to the Bonds. '

SECTION 10.07 Corporate Fxistence; Merger, Consolidation, Etc.

(a) The Issuer will do or cause to be done all things necessary to preserve and keep in
full force and effect its corporate existence.

(b} The Issuer shall not consolidate with or merge into any other corporation or transfer
its property substantially as an entirety to any person unless:

(1) the corporation formed by such consolidation or into which the Issuer is
merged or the person which acquires by conveyance or transfer the Issuer’s property
substantially as an entirety (the "Successor”) shall execute and deliver to the Trustee an
instrument in form recordable and acceptable to the Trustee containing an assumption by
such Successor of the due and punctual payment of the Debt Service on the Bonds and
the performance and observance of every covenant and condition of this Indenture and
the Lease Agreement to be performed or observed by the Issuer; and

1

(2j the Issuer shall deliver to the Trustee a Favorable Tax Opinion,

(¢) Upon any consolidation or merger or any conveyance or transfer of the Issuer’s
S property substantially as an entirety in accordance with this Section, the Successor shall succeed
to, and be substituted for, and may exercise every right and power of, the Issuer under this
Indenture with the same effect as if such Successor had been named as the Issuer herein.

SECTION 10.08 Appointment of Successor Trustee

‘ Whenever necessary to avoid or fill a vacancy in the office of the Trustee, the Issuer will
appoint a successor Trustee in the manner provided in Article 13.

o I8 e 625
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SECTION 10.09 Tax Exempt Status of Bonds

(@) The Issuer covenants and agrees that it will not take any action, or fail to take any
action, if such action or failure to act would cause the interest on the Bonds to be Taxable;
provided, however, that if a Determination of Taxability is made and the Bonds are redeemed
i accordance with the applicable redemption provisions of the Bonds, any default by the Issucr
in the performance or observance of the covenant contained in this Section shall not constitute

an Event of Default under this Indenture.
- Vg,

(b) (i) The Holder of any Bond that is paid or redeemed prior to a Determination of
Taxability shall not be entitled to any redemption premium as a result of any such Determination

of Taxability, and (ii) if a trust is established for the payment or redemption of Bonds pursuant '

to Section 15.02 prior to a Determination of Taxability, the Holders of Bonds to be paid or
redeemed from such trust shall not be entitled to early redemption or a redemption premium as

a result of any such Determination of Taxability.

SECTION 10.10 Performance by Bud’s Best Cookjes

Without relieving the Issuer from the responsibility for performance and observance of
the agreements and covenants required to be performed and observed by it hereunder, Bud’s Best
Cookies, on behalf of the Issuer, may perform any such agreement or covenant.

SECTION 10.11 Delivery of Project Revenues

The Issuer shall deliver to the Trustee all Project Revenues promptly upon receipt of such
Project Revenues by the Issuer.

ARTICLE 11
| The Project
SECTION 11.01 Indenture not to be Construed as Mortgage

Nothing contained in this Indenture shall be construed to create a mortgage or other lien
on the Project.
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ARTICLE 12

Remedies
SECTION 12.01 Events of Default

Any one or more of the following shall constitute an event of default (an "Event of

Default”) under this Indenture (whatever the reason for such event and whether it shall be
voluntary or involuntary or be effected by operation of law or puzsuant to any judgment, decCree
or order of any court or any order, rule or regulation of any administrative or governmental §

body):
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(1) default in the payment of any interest upon any Bond when such interest
becomes due and payable; or

(2) default in the payment of the principal of (or premium, if any, on) any Bond
when such principal (or premium, if any) becomes due and payable, whether at its stated
Maturity, by declaration of acceleration or call for redemption or otherwise; or

(3) failure to pay when due the purchase price of any Bond tendered for purchase
pursuant to the Optional Tender or Mandatory Tender provisions hereof; or

(4) receipt by the Trustee of notice from the Bank (1) stating that an event of
default, as therein defined, has occurred and is continuing under the Credit Agreement
and (it) directing thatlthe Bonds be declared due and payable pursuant to Section 12.02;
or -

(5) default in the performance, or breach, of any covenant or warranty of the
Issuer in this Indenture (other than a covenant or warranty a default in the performance
or breach of which is elsewhere in this Section specifically dealt with), and continuance
of such default or breach for a period of 30 days after there has been given, by registered
or certified mail, to the Issuer, Bud’s Best Cookies and the Bank by the Trustee or to the
Issuer, Bud's Best Cookies, the Trustee and the Bank by the Holders of at least 10% in
principal amount of the Outstanding Bonds, a notice specifying such default or breach
and requiring it to be remedied and stating that such notice is a *notice of defauit”
hereunder; or -

(6) the occurrence of an event of default, as therein defined, under the Lease
Agreement or Bond Guaranty and the expiration of the applicable grace period, if any,
specified therein; or

(7) a decree or order of a court or agency or supervisory authority, having
jurisdiction in the premises for the appointment of a conservator or receiver or liquidator
of any insolvency, readjustment of debt, marshalling of assets and liabilities or similar

11922 D34 0004
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proceeding, or for the winding up or liquidation of its affairs, shall have been entered ,
against the Bank or the Bank shall have consented to the appointment of a conservator
or receiver or liquidator in any such proceedings of or relating to the Bank or of or
relating to all or substantially all of its property. -

SECTION 12.02 A

(@) If an Event of Default exists under Section 12.01(1), (2), (3) or (7) with respect to .
Bonds other than Obligor Bonds and the Lettér of Credit is in effact, or if an Event of Default
exists under Section 12.01(4), the Trustee shall declare the principal of all the Bonds and the !
interest accrued thereon to be due and payable immediately, by notice to the Issuer and the ,
Bank, and upon any such declaration such Debt Service shall become immediately due and
payable. Upon any such declaration of acceleration the Trustee shall immediately draw under
the Letter of Credit to the fullest extent permitted by the terms thereof to pay Debt Service on
Bonds other than Obligor Bonds on the due date specified in such declaration.

(b) If an Event of Default exists under Section 12.01(1), (2) or (3) with respect to
Obligor Bonds, or if an Bvent of Default exists under Section 12.01(5) or (6), or if any other
Bvent of Default exists and the Letter of Credit is no longer in effect, then and in every such
case, the Trustee or the Holders of not less than 25% in principal amount of the Bonds
Qutstanding may (but only with the consent of the Bank if the Letter of Credit is in effect)
declare the principal of all the Bonds and the interest accrued thereon to be due and payable on
a date specified in such declaration (such due date to be not more than 3 days after such
declaration), by notice to the Issuer (and to the Trustee, if given by Bondholders), and upon any

~ such declaration such Debt Service shall become due and payable on the date specified in such

BOOK IS pice 528

declaration.
SR Ty
(c) At any time after such a declaration of acceleration has been made pursuant to
subsection (b) of this Section, the Holders of a majority in principal amount of the Bonds
Qutstanding may (subject to the provisions of Section 16.03), by notice to the Issuer and the
Trustee, rescind and annu! such declaration and its consequences if

(1) the Issuer has deposited with the Trustee a sum sufficient to pay

(A) all overdue installments of interest on all Bonds,

(B) the principal of (and premium, if any, on) any Bonds which have
become due otherwise than by such declaration of acceleration and interest
thereon at the rate or rates prescribed therefor in such Bonds,

(C) to the extent that payment 6f such interest is lawful, interest upon

overdue installments of interest at the rate or rates prescribed therefor in the
Bonds, and

11933 404 TR-0000
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(D) all sums paid or advanced by the Trustee hereunder and the
reasonable compensation, expenses, disbursements and advances of the Trustee,
its agents and counsel; and

(2) alt Events of Default, other than the non-payment of the principal of Bonds

which have become due solely by such declaration of acceleration, have been cured or }

have been waived as provided in Section 12.11.

No such rescission and annulment shall affect aﬁy subsequentugdefault or impair any right
consequent thereon. -

SECTION 12.03 Application of Money Collected

(a) Any money collected by the Trustee from a draw under the Letter of Credit shall be

applied solely for the purpose or purposes for which such money was drawn pursuant to this
Indenture. '

(b) Any money collected by the Trustee pursuant to this Article and any other sums thea
held by the Trustee as part of the Trust Estate (other than money from a draw under the Letter
of Credit), shall be applied in the following order, at the date or dates fixed by the Trustee and,
in case of the distribution of such money on account of principal (or premium, if any) or
interest, upon presentation of the Bonds and the notation thereon of the payment if only partiaily
paid and upon surrender thereof if fully paid:

(1) First: To the payment of all undeducted amounts due the Trustee under
Section 13.07;

(2) Second: To the payment of the whole amui.;nt‘tl_wn due and unpaid upon the
Outstanding Bonds for principal (and premium, if any) and interest, in respect of which
or for the benefit of which such money has been collected, with interest (to the extent
that such interest has been coliected by the Trustee or a sum sufficient therefor has been
so collected and payment thereof is legally énforceable at the respective rate or rates
prescribed therefor in the Bonds) on overdue principal (and premium, if any) and on
overdue installments of interest: and in case such proceeds shall be insufficient to pay in
full the whole amount so due and unpaid upon such Bonds, then to the payment of such
principal (and premium, if any) and interest, without any preference or priority, ratably
according to the aggregate amount so due; provided, however, that payments with respect
to Pledged Bonds shall be made only after all other Bonds have been Fully Paid;

(3) Third: To the payment of all amounts then due to the Bank pursuant to the
Credit Agreement; and

11922.047%78-0001
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() Fourth: To the payment of the remainder, if any, to the Issuer or to :
whosoever may be lawfully entitled to receive the same or as a court of competent
jurisdiction may direct. |

SECTION 12.04

~ All rights of action and claims under this Indenture or the Bonds may be prosecuted and '
enforced by the Trustee without the possession of any of the Bonds or the production thereof in ,
any proceeding relating thereto, and any such proceeding instiuted by the Trustee shall be
brought in its own name as trustee of an express trust. Any recovery of judgment shall, after |
provision for the payment of the reasonable compensation, expenses, disbursements and advances
of the Trustee, its agents and counsel, be for the ratable benefit of the Holders of the Bonds in

respect of which such judgment has been recovered.

SECTION 12.05 Limitation on Suits

No Holder of any Bond shall have any nght to institute any proceeding, judicial or
otherwise, under or with respect to this Indenture, or for the appointment of a receiver or trustee
or for any other remedy hereunder, unless

(1) such Holder has previously given notice to the Trustee of a continuing Event
of Default;

(2) the Holders of not less than 25% in principal amount of the Outstanding
Bonds shall have made request to the Trustee to institute proceedings in respect of such
Event of Default in its own name as Trustee hereunder;

pa miidagi -

(3) such Holder or Holders have offered to the Trustee reasonable indemnity
against the costs, expenses and liabilities to be incurred in compliance with such request;

(4) the Trustee for 60 days after its receipt of such notice, request and offer of
indemnity has failed to institute any such proceeding;

mﬁ 381%@

(5) no direction inconsistent with such request has been given to the Trustee
during such 60-day period by the Holders of a majority in principal amount of the
Outstanding Bonds; and _

(6) such direction or request is joined in or approved by the Bank, if required
by Section 16.03;

it being understood and intended that no one or more Holders of Bonds shall have any right in
any manner whatever by virtue of, or by availing of, any provision of this Indenture to affect,
disturb or prejudice the lien of this Indenture or the rights of any other Holders of Bonds, or to
obtain or to seek to obtain priority or preference over any other Holders or to enforce any right

11922.0473470-0001 72
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under this Indenture, except in the manner herein provided and for the equal and ratable benefit
of all Qutstanding Bonds.

SECTION 12.06
and Interest

Notwithstanding any other provision in this Indenture other than those set forth in Article
3. the Holder of any Bond shall have the right which is absolute and unconditional to receive

!

payment of the principal of (and premium, if-any) and interest.og. such Bond on the Maturity '

date expressed in such Bond (or, in the case of redemption, on the redemption date) and to
receive the purchase price (principal plus accrued interest) on any Optional Tender Date with
respect to such Bond, provided the Holder has complied with the requirements for Optional
Tender of Bonds and to institute suit for the enforcement of any such payment, and such rights
shall not be impaired without the consent of such Holder.

SECTION 12.07 Restoration of Positions

If the Trustee or any Bondholder has instituted any proceeding to enforce any right or
remedy under this Indenture and such proceeding has been discontinued or abandoned for any
reason or has been determined adversely to the Trustee or to such Bondholder, then and in every
such case the Issuer, the Trustee and the Bondholders shall, subject to any determination in such
proceeding, be restored to their former positions hereunder, and thereafter all rights and
remedies of the Trustee and the Bondholders shall continue as though no such proceeding had
been instituted.,

SECTION 12,08 Rights and Remedies Cumulative

No right or remedy herein conferred upon or reserved to the Trustee or to the
Bondholders is intended to be exclusive of any other right or remedy, and every right and
remedy shall, to the extent permitted by law, be cumulative and in addition to every other right
and remedy given hereunder or now or hereafter existing at law or in equity or otherwise. The
assertion or employment of any right or remedy hereunder, or otherwise, shall not prevent the
concurrent assertion or employment of any other appropriate right or remedy.

SECTION 12.09 Delay or Omission Not Waiver

No delay or omission of the Trustee or of any Holder of any Bond to exercise any right
or remedy accruing upon an Event of Default shall impair any such right or remedy or constitute
a waiver of any such Event of Default or an acquiescence therein. Every right and remedy
given by this Article or by law to the Trustee or to the Bondholders may be exercised from time
to time, and as often as may be deemed expedient, by the Trustee or by the Bondholders, as the
case may be.

§ 1932 047 34 78-0001
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SECTION 12.10 Control by Bank aund Bondbolders

The Holders of a majority in principal amount of the Outstanding Bonds (subject to the
provisions of Section 16.03) shall have the right, during the continuance of an Event of Default,

(1) to require the Trustee to proceed to enforce this Indenture, either by judicial
\ proceedings for the enforcement of the payment of the Bonds or otherwise, and |

(2) to direct the time, method-and place of conducting any proceeding for any
remedy available to the Trustee, or exercising any trust or power conferred upon the
Trustee hereunder, provided that

(A) the provisions of Section 12.02 requiring a declaration of acceleration
and a draw under the Letter of Credit may not be modified or waived without the
consent of all Bondholders,

(B) such direction shall not be in conflict with any rule of law or this
Indenture,

which is not inconsistent with such direction, and

§ (C) the Trustee may take any other action deemed proper by the Trustee
- (D) the Trustee shall not determine that the action so directed would be
g unjustly prejudicial to the Holders not taking part in such direction.

SECTION 12.11 Waiver of Past Defaults

(a) Before any draw has been made under the Letter of Credit or any judgment or decree
for payment of money due has been, obtained by the Trustee, “the "Holders of not less than a
majority in principal amount of the Outstanding Bonds may (subject to the provisions of Section
16.03), by notice to the Trustee, the Issuer and Bud’s Best Cookies, on behalf of the Holders
of all the Bonds waive any past default hereunder or under the Lease Agreement and its

consequences, except a default

(1) in the payment of the principal of (or premium, if any) or interest on any
Bond,

(2) in the payment of a Basic Rental Payment, or

(3) in respect of a covenant or provision hereof which under Article 14 cannot
be modified or amended without the consent of the Holder of each QOutstanding Bond
affected. |

11923, 0/ 34 1000
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(b) Upon any such waiver, such default shall cease to exist, and any Event of Default
arising therefrom shall be deemed to have been cured, for every purpose of this Indenture and !/
the Lease Agreement; but no such waiver shall extend to any subsequent or other default or
impair any right consequent thereon.

SECTION 12.12 Bgmﬂlﬁ_llndﬂ_lm&mm

(a) The Trustee shall have the right, in its own name or on behalf of the Issuer, to
declare any default and exercise any remedies-under the Lease Agreement; provided, however,
that if the Letter of Credit is in effect and the Bank has not defaulted in the payment of any §
draw, neither the Issuer nor the Trustee will exercise any of their remedies under the Lease |
Agreement without the consent of the Bank. '

(b) Any money collected by the Trustee pursuant to the exercise of any remedies under
the Lease Agreement shall be applied as provided in Section 12.03.

SECTION 12.13 Waiver of Appraisement and Other Laws

(a) To the full extent that it may lawfully so agree, the Issuer will not at any time insist
upon, plead, claim or take the benefit or advantage of, any appraisement, valuation, stay,
extension or redemption law now or hereafter in force, in order to prevent of hinder the
enforcement of this Indenture; and the Issuer, for itself and all who may claim under it, so far
as it or they now or hereafter may lawfully do so, hereby waives the benefit of all such laws.
The Issuer, for itself and all who may claim under it, waives, to the extent that it may lawfully
do so, all right to have the property in the Trust Estate marshalled spon any enforcement hereof.

(b) If any law in this Section referred to and now in force, of which the Issuer or iis
successor or successors might take advantage despite this Section, shall hereafter be repealed or
cease to be in force, such law shail not thereafter be deemed to constitute any part of the
contract herein contained or to preclude the application of this Section.

SECTION 12.14 Suits to Protect the Trust Estate

The Trustee shall have power to institute and to maintain such proceedings as it may
deem expedient to prevent any impairment of the Trust Estate by any acts which may be
unlawful or in violation of this Indenture and to protect its interests and the interests of the
Bondholders in the Trust Estate and in the rents, issues, profits, revenues and other income
arising therefrom, including power to institute and maintain proceedings to restrain the
enforcement of or compliance with any governmental enactment, rule or order that may be
unconstitutional or otherwise invalid, if the enforcement of or compliance with such enactment,
rule or order would impair the security hereunder or be prejudicial to the interests of the

Bondholders or the Trustee,

HR D44 730001

75

e aad PR Y - N S, BT 2 AR,




\

sox 1 et 534

|||||

SECTION 12.15 Remedies Subject to Applicable Law

All rights, remedies and powers provided f:)y this Article may be exercised only to the
extent that the exercise thereof does not violate any applicable provision of law in the premises,
and all the provisions of this Article are intended to be subject to all applicable mandatory

provisions of law which may be controlling in the premises and to be limited to the extent ]

necessary so that they will not render this Indenture invalid, unenforceable or not entitled to be
recorded, registered or filed under the provisions of any applicable law,
o —L

SECTION 12,16 Subrogation Rights of Bank

(2) The Bank shall be subrogated to all rights possessed by the Holders of the Bonds in
respect of which Debt Service shall have been paid with funds provided by the Bank pursuant
to the Letter of Credit. Such subrogation rights shall be subordinate in right of payment to the
rights of all other Bondholders, and, to that end, the Bank shall be precluded from exercising
or enforcing any subrogation rights under this Indenture uniess and until all Bonds owned by any
person other than the Bank shall have been Fully Paid. After ail Bonds owned by any person
other than the Bank have been Fully Paid, any reference herein to the Holders of the Bonds or
to the Bondholders shall mean the Bank to the extent of its subrogation rights resulting from
payments made pursuant to the Letter of Credit. If Debt Service on any Bond is paid with funds
provided by the Bank pursuant to the Letter of Credit, then, insofar as the subrogation rights of
the Bank are concerned, such Bond shall be deemed to be in default and Qutstanding with
respect to such Debt Service until all amounts paid in respect thereof under the Leiter of Credit
shall have been repaid to the Bank, and, after all Bonds owned by persons other than the Bank
have been Fully Paid, the Bank may exercise all rights which it would have under the Indenture
as the Holder of such Bond then in default as to the payment of such Debt Service.

(b) The Bank may exercise all its subrogation rights undex the Indenture in respect of
any Bonds without the necessity of possessing any of such Bonds or producing the same in any
tria} or other proceeding related to the enforcement of its rights in respect thereof. Nevertheless,
in order to evidence the subrogation rights acquired in respect of any Bonds Debt Service on
which was paid with funds provided pursuant to the Letter of Credit, the Bank may require the
Trustee to transfer to it all Bonds surrendered for payment with funds provided pursuant to the
Letter of Credit or to issue to it new Bonds of like tenor with those so surrendered. The
subrogation rights granted to the Bank in this Indenture are not intended to be exclusive of any
other remedy or remedies available to the Bank, and such subrogation rights shall be cumulative
and shall be in addition to (i) every other remedy given hereunder, under the Credit Agreement
or any other instrument or agreement with respect to the reimbursement of money paid by the
Bank pursuant to the Letter of Credit, and (ii) every other remedy now or hereafter existing at
law or in equity or by statute.
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SECTION 13.01 i
)
| i

(a) Except during the continuance of an Event of 'Dcfault,

" V—, _ _

(1) the Trustee undertakes to perform such duties and only such duties as are |

specifically set forth in this Indenture, and no implied covenants or obligations shall be ,
read into this Indenture against the Trustee; and

(2) in the absence of bad faith on its part, the Trustee may conclusively rely, as
to the truth of the statements and the correctness of the opinions expressed therein, upon
certificates or opinions furnished to the Trustee and conforming to the requirements of
this Indenture; but in the case of any such certificates or opinions which by any provision
hereof are specifically required to be furnished to the Trustee, the Trustee shall be under
a duty to examine the same to determine whether or not they conform to the
requirements of this Indenture.

sok 381 e 655 |

(b) If an Event of Default exists, the Trustee shall exercise such of the rights and powers
vested in it by this Indenture, and use the same degree of care and skill in their exercise, as a
prudent man would exercise or use under the circumstances in the conduct of his own affairs.

(c) No provision of this Indenture shall be construed to relieve the Trustee from liability
for its own grossly negligent action, its own grossly negligent failure to act, or its own willful

misconduct, except that * M

(l') this subsection shall not be construed to limit the effect of subsection (a) of
this Section;

" (2) the Trustee shall not be liable for any error of judgment made in good faith,
unless it shall be proved that the Trustee was grossly negligent in ascertaining the
pertinent facts;

(3) the Trustee shall not be liable with respect to any action taken or omitted to
be taken by it in good faith in accordance with the direction of the Holders of a majority
in principal amount of the Outstanding Bonds relating to the time, method and place of
conducting any proceeding for any remedy available to the Trustee, or exercising any
trust or power conferred upon the Trustee, under this Indenture; and

(4) no provision of this Indenture shall require the Trustee to expend or risk its
own funds or otherwise incur any financial liability in the performance of any of its
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duties hereunder, or in the exercise of any of its rights or powers, if it shall have
reasonable grounds for believing that repayment of such funds or adequate indemnity
against such risk or liability is not reasonably assured to it.

(&) Whether or not therein expressly so provided, every provision of this Indenture

relating to the conduct or affecting the liability of or affording pmtectiun‘tu the Trustee shall be ]

subject to the provisions of this Section.

SECTION 13.02 Nofice of Defaults —

within 10 days after the occurrence of an Event of Default described in (1), (2), (3) or
(7) of Section 13.01 and within 90 days after the occurrence of any other default hereunder, the
Trustee shall transmit by mail to all Bondholders as their names and addresses appear in the
Bond Register, notice of such default hereunder known to the Trustee, unless such default shall
have been cured or waived; provided, however, that, except in the case of 2 default in the
payment of Debt Service on any Bond, the Trustee shall be protected in withholding such notice
if and so long as the Trustee in good faith determines that the withholding of such notice is in
the interests of the Bondholders; and provided, further, that in the case of any default of the
character specified in Section 12.01(5) no such notice to Bondholders shall be given until at least
30 days after the occurrence thereof. For the purpose of this Section, the term "default” means
any event which is, or after notice or lapse of time or both would become, an Event of Default.

SECTION 13.03 Certain Rights of Trustee

Except as otherwise provided in Section 13.01:

(1) the Trustee may rely and shall be protected in acting or refraining from acting upon
any resolution, certificate, statement, nstrument, opinion, repest,.notice, requesi, direction,
consent, order, bond, debenture, coupon or other paper or document believed by it to be genuine
and to have been signed or presented by the proper party or parties;

(2) any request or direction of the Issuer mentioned herein shall be sufficiently evidenced
by a certificate or order executed by an Authorized Issuer Representative;

(3) whenever in the administration of this Indenture the Trustee shall deem it desirable
that a matter be proved or established prior to taking, suffering or omitting any action
hereunder, the Trustee (unless other evidence be herein specifically prescribed) may, in the
absence of bad faith on its part, rely upon a certificate executed by an Authorized Issuer

Representative;

(4) the Trustee may consult with counsel and the written advice of such counsel or any
Opinion of Counsel shall be full and complete authorization and protection in respect of any
action taken, suffered or omitted by the Trustee hereunder in good faith and in retiance thereon;

1220404780000 7 3
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(5) the Trustee shall be under no obligation to exercise any of the rights or powers

vested in it by this Indenture at the request or direction of any of the Bondholders pursuant 1o /
this Indenture, unless such Bondholders shall have offered to the Trustce reasonable security or
indemnity against the costs, expenses and liabilities which might be incurred by it in compliance
with such request or direction, provided, that nothing contained in this paragraph shall be
construed to require such security or indemnity for the performance by the Trustee of its ]
obligations under Sections 8.01, 8.02 and 12.02; |

(6) the Trustee shall not be bound to make any investigation into the facts or matters
stated in any resolution, certificate, statement, instrument, opinion, report, notice, request, i
direction, consent, order, bond, debenture, coupon 01 other paper or document but the Trustee, ,
in its discretion, may make such further inquiry or investigation into such facts or matters as it
may see fit, and, if the Trustee shall determine to make such further inquiry or investigation,
it shall be entitled to examine the books and records of the Issuer, personally or by agent or
attorney; and

(7 the Trustee may execute any of the trusts or powers hereunder or perform any dutics
hereunder either directly or by or through agents or attomeys and the Trustee shail not be
responsible for any misconduct or negligence on the part of any agent or attorney appointed with
due care by it hereunder.

SECTION 13.04 Not Responsible for Recitals

The recitals contained herein and in the Bonds, except the certificate of authentication
on the Bonds, shall be taken as the statements of the Issuer, and the Trustee assumes no
responsibility for their correctness. The Trustee makes no representations as to the value or
condition of the Trust Estate or any part thereof, or as to the title of the Issuer thereto or as to
the security afforded thereby or hereby, or as to the validity or sufficiency of this Indenture or
of the Bonds. '

SECTION 13.05 May Hold Bonds

The Trustee in its individual or any other capacity, may become the owner or pledgee
of Bonds and may otherwise deal with the Issuer and Bud’s Best Cookies with the same nights
it would have if it were not Trustee.

SECTION 13.06 Money Held in Trust

Money held by the Trustee in trust hereunder need not be segregated from other funds
except to the extent expressly provided in this Indenture or required by law. The Trustee shall
be under no liability for interest on any money received by it hereunder except as otherwise
provided in Article 9.

119220434 T-000]
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SECTION 13.07 Compensation and Reimbursement |
(a) The Issuer agrees
(1) to pay to the Trustee from time to time reasonable compensation for all
services rendered by it hereunder (which compensation shall not be limited by any §
\ provision of law in regard to the compensation of a trustee of an express trust); and

- (2) except as otherwise expressly provided herein.ts reimburse the Trustee upon
its request for all reasonable expenses, disbursements and advances incurred or made by
the Trustee in accordance with any provision of this Indenture (including the reasonable
compensation and the expenses and disbursements of its agents and counsel), except any '

such expense, disbursement or advance as may be attributable to the Trustee’s negligence
or bad faith.

(b) As security for the performance of the obligations of the Issuer under this Section
the Trustee shall be secured under this Indenture by a lien prior to the Bonds, and for the
payment of such compensation, expenses, reimbursements and indemnity the Trustee shall have
the right to use and apply any money held by it as a part of the Trust Estate; provided, however,
that money received by the Trustee from a draw on the Letter of Credit shall be used solely for
the purpose of paying Debt Service on, or the purchase price of, Bonds as herein provided and
shall never be subject to any lien imposed by this Section in favor of the Trustee.

SECTION 13.08 Corporate Trustee Required: Eligibility

There shall at ali times be a Trustee hereunder which shall (i) be a commercial bank or
trust company organized and doing business under the laws of the United States of America or
of any state, (ii) be authorized under such laws to exercise corporate trust powers, (iii) have a

combined capital and surplus of at least $50,000,000, and (iv "be subject to supervision of
examination by federal or state authority.

sk 381 rrce 638

SECTION 13.09

(a) No resignation or removal of the Trustee and no appointment of a successor Trustee
pursuant to this Article shall become effective until the acceptance of appointment by the
successor Trustee under Section 13.10.

(b) The Trustee may resign at any time by giving notice thereof to the Issuer, Bud's Best

' Cookies and the Bank, If an instrument of acceptance by a successor Trustee shall not have

been deliversd to the Trustee within 30 days after the giving of such notice of resignation, the

resigning Trustee may petition any court of competent jurisdiction for the appointment of a
successor Trustee.

11912 0434 78-0001
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(c) The Trustee may be removed at any time by the Holders of a majority in principal

amount of the Outstanding Bonds (subject to the provisions of Section 16.03) by notice delivered /

to the Trustee, the Issuer and Bud's Best Cookies.
(d) If at any time:

(1) the Trustee shall cease to be eligible under Section 13.08 and shall fail 0
resign after request therefor by the Issuer or by any Bondholder who has been a bona
fide Holder of a Bond for at least 6 months, or = v

(2) the Trustee shall become incapable of acting or shall be adjudged a bankrupt |,
or insolvent or a receiver of the Trustee or of its property shall be appointed or any ‘
public officer shall take charge or control of the Trustee or of its property or affairs for
the purpose of rehabilitation, conservation or liquidation,

then, in any such case, (i) the Issuer by a resolution of its governing body may remove the
Trustee, or (ii) any Bondholder who has been a bona fide Holder of a Bond for at least 6 months
may, on behalf of himself and all others similarly situated, petition any court of competent

jurisdiction for the removal of the Trustee and the appointment of a successor Trustee.

() If the Trustee shall resign, be removed or become incapable of acting, or if a
vacancy shall occur in the office of Trustee for any cause, the Issuer, by a resolution of its
governing body, shall (but only with the consent of the Bank if the Letter of Credit is in effect)
promptly appoint a successor Trustee. In case all or substantially all of the Trust Estate shall
be in the possession of a receiver or trustee lawfully appointed, such receiver or trustee may (but
only with the consent of the Bank if the Letter of Credit is in effect) similarly appoint a
successor to fill such vacancy until a new Trustee shall be so appointed by the Bondholders.
If, within 1 year after such resignation, removal or incapability, or the occurrence of such
vacancy, a successor Trustee shall (subject to the provisions of Section 16.03) be appointed by
Act of the Holders of a majority in principal amount of the Outstanding Bonds delivered to the
Issuer, Bud's Best Cookies and the retining Trustee, the successor Trusiee so appointed shall,
forthwith upon its acceptance of such appointment, become the successor Trustee and supersede
the successor Trustee appointed by the Issuer or by such receiver or trustee. If no successor
Trustee shall have been so appointed by the Issuer or the Bondholders and accepted appointment
in the manner hereinafter provided, any Bondholder who has been a bona fide Holder of a Bond
for at least 6 months may, on behalf of himself and all others similarly situated, petition any
court of competent jurisdiction for the appointment of a successor Trustee.

(f) The Issuer shall give notice of each resignation and each removal of the Trustee and
each appointment of a successor Trustee by mailing notice of such event by first-class mail,
postage prepaid, to the Holders of Bonds as their names and addresses appear in the Bond
Register. Each notice shall include the name of the successor Trustee and the address of the

Office of the Trustee.

1192204734 73-0001
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SECTION 13.10 Acceptance of Appointment by Successor

(a) Every successor Trustee appointed hereunder shall execute, acknowledge and deliver
to the Issuer and to the retiring Trustee an instrument accepting such appointment, and thereupon
the resignation or removal of the retiring Trustee shall become effective and such successor
Trustee, without any further act, deed or conveyance, shall become vested with all the estates,
properties, rights, powers, trusts and duties of the retiring Trustee; but, on request of the Issuer
or the successor Trustee, such retiring Trustee shail, upon payment of its charges, execute and
deliver an instrument conveying and transferring to such successorFrustee upon the trusts herein
expressed the Letter of Credit and all the estates, properties, rights, powers and trusts of the
retiring Trustee, and shall duly assign, transfer and deliver to such successor Trustee all property
and money held by such retiring Trustee hereunder, subject nevertheless to its lien, if any,
provided for in Section 13.07. Upon request of any such successor Trustee, the Issuer shall
execute any and all instruments for more fully and certainly vesting in and confirming to such

successor Trustee all such estates, properties, rights, powers and trusts,

() No successor Trustee shall accept its appointment unless at the time of such
acceptance such successor Trustee shall be qualified and eligible under this Article, to the extent

operative.

SECTION 13.11 Merger. Conversion, Consolidation or Succession to Business

Any corporation into which the Trustee may be merged or converted or with which it
may be consolidated, or any corporation resulting from any merger, conversion or consolidation
to which the Trustee shall be a party, or any corporation succeeding to all or substantially all
of the corporate trust business of the Trustee, shall be the successor of the Trustee hereunder,
provided such corporation shall be otherwise qualified and eligible under this Article, to the
extent operative, without the execution or filing of any paper Qr any further act on the part of
any of the parties hereto. In case any Bonds shatl have been authenticated, but not delivered,
by the Trustee then in office, any successor by merger, conversion or consolidation to such
authenticating Trustee may adopt such authentication and deliver the Bonds so authenticated with
the same effect as if such successor Trustee had itself authenticated such Bonds.

SECTION 13.12 Remarketing Agent

(@) The Issuer and Bud’s Best Cookies have appointed the initial Remarketing Agent to
act in such capacity in accordance with the terms of this Indenture.

(b) The Remarketing Agent shall signify its acceptance of such appointment and its
assumption of the duties and obligations imposed upon it by this Indenture by execution and
delivery of an agreement satisfactory to the Issuer, Bud’s Best Cookies, the Bank and the

Trustee.

1192204724 T8-0001 32
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(¢) The Remarketing Agent shall be authorized by law to perform all the duties imposed
upon it by this Indenture,

(d) The Remarketing Agent may resign at any time by giving 30.days’ notice to the
Issuer, the Trustee, Bud’s Best Cookies and the Bank; provided, however, that no such

/

resignation shall become effective until a successor Remarketing Agent has been appointed and '

has accepted its duties and obligations hereunder.

(¢) Bud's Best Cookies may, with the tonsent of the Issues, the Bank and the Trustee,
remove the Remarketing Agent at any time upon 30 days’ notice to the Remarketing Agent.

(f) If the Remarketing Agent shall resign, be removed or become incapable of acting,
or if a vacancy shall occur in the office of Remarketing Agent for any cause, the Issuer and

~ Bud’s Best Cookies shall, with the consent of the Bank and the Trustee, promptly appoint a

BOOK 381?5-.,;5 b41

successor Remarketing Agent.

(g) The Trustee shall give notice to Bondholders of each resignation and each removal
of the Remarketing Agent and each appointment of a successor Remarketing Agent.

(h) Compensation of the Remarketing Agent shall be paid directly by Bud’s Best
Cookies.

SECTION 13.13 Tender Agent

(a) The Trustee may, with the consent of the Issuer, Bud’s Best Cookies and the Bank,
appoint an agent (the "Tender Agent") to act on its behalf in the acceptance of delivery of Bonds
tendered for purchase pursuant to the optional or mandatory tender provisions of this Indenture
and in the authentication and delivery of Bonds pursuant to the transfer and exchange provisions
of this Indenture. For all purposes of this Indenture, (i) Bonds to be purchased pursuant to the
optional or mandatory tender provisions of this Indenture may be delivered to the Tender Agent,
as well as the Trustee, and (ii) the authentication and delivery of Bonds by the Tender Agent
pursuant to the transfer and exchange provisions of this Indenture shall be deemed to be the
authentication and delivery of Bonds “by the Trustee®. In order to facilitate payment of the
purchase price of Tendered Bonds delivered to the Tender Agent and the reguired entries on the
Bond Register with respect to Bonds delivered to the Tender Agent for transfer or exchange, the
Tender Agent shall communicate with the Trustee about such matiers in accordance with
procedures established by the Trustee,

(b) Any Tender Agent shall signify its acceptance of such appointment and 1ts
assumption of the duties and obligations imposed upon it by this Indenture by execution and
delivery of an agreement satisfactory to the Trustee, the Issuer, Bud's Best Cookies and the
Bank.

11922 0434 75-0001
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(¢) Any such Tender Agent shall (i) be a bank or trust company having an office for the
performance of its duties hereunder in New York, New York, (ii) have a combined capital and
surplus of at least $5,000,000, and (iii) be subject to supervision and examination by federal or
state authority.

(d) The Tender Agent may resign at any time by giving 30 days’ notice to the Issuer,
the Trustee, Bud's Best Cookies and the Bank. |

(¢) The Trustee may, with the consent of the Issuer, Bud’sBest Cookies and the Bank, |
remove the Tender Agent by giving 30 days’ notice to the Tender Agent.

(f) If the Tender Agent shall resign, be removed or become incapable of acting, or if
a vacancy shall occur in the office of Tender Agent for any cause, the Trustee may, with the
consent of the Issuer, Bud’s Best Cookies and the Bank, appoint a successor Tender Agent.

(g) The Trustee shall give notice to Bondholders of the initial appointment of a Tender
Agent, each resignation and each removal of a Tender Agent, and each appointment of a
successor Tender Agent.

(h) Compensation of the Tender Agent shall be paid directly by Bud's Best Cookies.

(i) The provisions of Sections 5.04, 13.04 and 13.05 shall be applicable to any Tender
Agent. -

SECTION 13.14  Limitation on Resignation or Removal of Trusice or
appointment of Successor Trustee

Notwithstanding aﬁy of the foregoing provisions of this Article XIII concerning the
resignation or removal of the Trustee or the appointment of a Successor Trustee, no such
resignation, removal or appointment shall be effective until the Bank shall have issued and
delivered to the successor Trustee a replacement Letter of Credit in favor of such successor

Trustee, whereupon the Trustee shall return the Letter of Credit then held by it to the entity
which issued such Letter of Credit.

ARTICLE 14

Supplemental Indentures, Amendments to Lease
Asreement and Amendments of Letter of Credit

SECTION 14.01 Supplemental Indentures Without Consent of Bondholders

Without the consent of the Holders of any Bonds, the Issuer and the Trustee may (subject
to the provisions of Sections 14.10 and 16.03) from time to time enter into one or more

11922 i34 18-0001
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indentures supplemental hereto, in form satisfactofy to the Trustee, for any of the following !

3

purposes:

sook 381 ree 543

(1) to correct or amplify the description of any property at any time subject to
the lien of this Indesniture, or better to assure, convey and confirm unto the Trustee any
property subject or required to be subjected to the lien of this Indenture, or to subject to
the lien of this Indenture additional property; or |

(2) to add to the conditions, limitations and restrictiass on the authorized amount,
terms or purposes of issue of Bonds; or

(3) to evidence the succession of another corporation to the Issuer and the
assumption by any such successor of the covenants of the Issuer herein and in the Bonds
contained; or ‘

(4) to add to the covenants of the Issuer or Bud's Best Cookies for the benefit
of the Holders of Bonds and to make the occurrence, or the occurrence and continuance,
of a default in any of such additional covenants an Event of Default permitting the
enforcement of all or any of the several remedies provided in this Indenture; provided,
however, that with respect to any such covenant, such supplemental indenture may
provide for a particular period of grace after default (which period may be shorter or
longer than that allowed in the case of other defaults) or may provide for an immediate
enforcement upon such default or may limit the remedies available to the Trustee upon
such default; or

(5) to surrender any right or power herein conferred upon the Issuer, Bud's Best
Cookies or the Bank; or -

(6). to cure any ambigtity, to correct or supplement any provision herein which
may be inconsistent with any other provision herein or to make any other provisions,
with respect to matters or questions arising under this Indenture, which shall not be
inconsistent with the provisions of this Indenture, provided such action shall not
adversely affect the interests of the Holders of the Bonds; or

~ (7) to provide for a book-entry system of registration for the Bonds; or
(8) to secure or maintain ratings from a Rating Agency, provided that the

changes necessary to obtain or secure such ratings do not, in the opinion of the Trustee,
adversely affect the interests of the Holders of the Bonds.
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With the consent of the Holders of not l:és than a majority in principal amount of the

Bonds then Outstanding affected by such supplemental indenture, the Issuer-and the Trusiee may
(subject to the provisions of Sections 14.10 and 16.03) enter into an indenture or indentures

supplemental hereto for the purpose of adding any provisions to or changing in any manner of ]

| eliminating any of the provisions of this Indenture or of modifying in any manner the rights of
the Holders of the Bonds under this Indenture; provided, however, that no such supplemental
indenture shall, without the consent of the Holder of each Outstarding Bond affected thereby,

sk 381 e 644

(1) change the stated Maturity of the principal of, or any instaliment of interest
on, any Bond, or reduce the principal amount thereof or the interest thereon or any
premium payable upon the redemption thereof, or change any place of payment where,
or the coin or currency in which, any Bond, or the interest thereon is payable, or impair
the right to institute suit for the enforcement of any such payment on or after the stated
Maturity thereof (or, in the case of redemption, on or after the redemption date); or

(2) reduce the percentage in principal amount of the Outstanding Bonds, the
consent of whose Holders is required for any such supplemental indenture or any
amendment to the Lease Agreement, or the consent of whose Holders is required for any
waiver provided for in this Indenture of compliance with ceriain provisions of this
Indenture or certain defaults hereunder or under the Lease Agreement and their

consequences; or

(3) modify or alter the provisions of the proviso to the definition of the term
*QOutstanding”; or

(4) modify any of the provisions of this Section.or Section 12.11, except to
increase any percentage provided thereby or {0 provide that certain other provisions of
this Indenture cannot be modified or waived without the consent of the Holder of each

Bond affected thereby; or

~(5) permit the creation of any lien ranking prior to or on a parity with the lien
of this Indenture with respect to any of the Trust Estate or terminate the lien of this

Indenture on any property at any time subject hereto or deprive the Holder of any Bond
of the security afforded by the lien of this Indenture; or

(6) provide for release or cancellation of the Letter of Credit prior to its
expiration or termination in accordance with its terms, except as otherwise provided in
Section 14.12 or unless a Substitute Letter of Credit is delivered to the Trustee pursuant

to Section 4.11.
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SECTION 14.03 /

Without the consent of the Holders of any Bonds, the Trustee may (subject to the
provisions of Sections 14.10 and 16.03) from time to time consent to the execution and delivery
by the Issuer and Bud’s Best Cookies of one or more amendments to the Lease Agreement, in

‘ form satisfactory to the Trustee, for any one of the following purposes: -}

(1) to correct or amplify the description of any property at any time subject to
the demise of the Lease Agreement, or to subject to the demige of the Lease Agreement
additional property; |

(2) 1o evidence the succession of another entity to Bud’s Best Cookies and the
assumption by any such successor of the agreements and covenants of Bud's Best
Cookies contained in the Lease Agreement;

(3) to add to the covenants of Bud’s Best Cookies for the benefit of the Issuer,
the Trustee, or the Holders of Bonds, and to make the occurrence, Or the occurrence and
continuance, of a default in any of such additional covenanis a Lease Default permitting
the enforcement of all or any of the several remedies provided in the Lease Agreement;
provided, however, that with respect to any such additional covenant such amendment
to the Lease Agreement may provide for a particular period of grace after default (which
period may be shorter or longer than that allowed in the case of other defaults) or may
provide for an immediate enforcement upon such default or may limit the remedies
available to the Trustee or the Issuer, as the case may be, upon such default;

(4) to surrender any right or power conferred by the Lease Agreement upon
Bud's Best Cookies;

(5) to provide terms rélated to a Confirmation or an Additional Letter of Credit,
provided such terms shall not adversely affect the interests of the Holders of the Bonds;
or

sk 381 643

(6) to cure any ambiguity, to correct or supplement any provision therein which
may be inconsistent with any other provision therein or to make any provisions, with
respect to matters or questions arising under the Lease Agreement, which shall not be
inconsistent with the provisions of the Lease Agreement, provided such action shall not
; adversely affect the interests of the Holders of the Bonds.

' SECTION 14.04 Amendments ease Aereement With

; With the consent of the Holders of not less than a majority in principal amount of the
| Bonds then outstanding, the Trustee may (subject to the provisions of Sections 14.10 and 16.03)
7 consent to the execution and delivery by the Tssuer and Bud’s Best Cookies of one or more
% amendments to the Lease Agreement, in form satisfactory to the Trustee, for the purpose of
3
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adding any provisions or changing in any manner or eliminating any of the provisions of the
Lease Agreement or of modifying in any manner the rights of the Issuer, the Trustee or the
Holders of the Bonds under the Lease Agreement; provided, however, that without the consent
of the Holders of all Qutstanding Bonds, no such amendment shall relieve Bud'’s Best Cookies
from the obligation to make Basic Rent Payments at times and in amounts sufficient to pay Debt
Service on the Bonds when due. | -

SECTION 14.05 Discretion of Trustee

- -

1**__“.
The Trustee may in its discretion determine whether or not any Bonds would be affected
by any supplemental indenture or amendment to the Lease Agreement and any such

determination shall be conclusive upon the Holders of all Bonds, whether theretofore or °

thereafter authenticated and delivered hereunder. The Trustee shall not be liable for any such
determination made in good faith,

SECTION 14.06 Execution of Supplemental Indentures

In executing, or accepting the additional trusts created by, any supplemental indenture
permitted by this Article or the modification thereby of the trusts created by this Indenture, Or
consenting to the amendment of the Lease Agreement, the Trustee shall be entitied to receive,
and, subject to Section 13.01, shall be fully protected in relying upon, an Opinion of Counsel
stating that the execution of such supplemental indenture Of amendment is authorized or
permitted by this Indenture. The Trustee may, but shall not be obligated to, enter into any such
supplemental indenture or consent to any such amendment which affects the Trustee's own
rights, duties or immunities under this Indenture, the Lease Agreement of otherwise.

SECTION 14.07 Effect of Supplemental Indentures

Upon the execution of any supplemental indenture under this Article, this Indenture shall
be modified in accordance therewith and such supplemental indenture shall form a part of this
Indenture for all purposes; and every Holder of Bonds theretofore or thereafter authenticated and
delivered hereunder shall be bound thereby. |

SECTION 14.08 Reference in Bonds to Supplemental Indentures

Bonds authenticated and delivered after the execution of any supplemental indenture
pursuant to this Article may, and if required by the Trustee shall, bear a notation in form
approved by the Trustee as 1o any matter provided for in such supplemental indenture. If the
Issuer shall so determine, new Bonds 50 modified as to conform, in the opinion of the Trustee
and the Board of Directors of the Issuer, 10 any such supplemental indenture may be prepared
and executed by the Issuer and authenticated and delivered by the Trustee in exchange for
Outstanding Bonds.

119220434 TH000]
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SECTION 14.09 Amendment of Letter of Credit

(a) The Trustee may, without the consent of or notice to the Holders of the Bonds,
consent to any amendment of the Letter of Credit

(1) for the purpose of extending the term nf the Letter of Credit, as provided in '
Section 4.11, or |

(2) for the purpose of curing ahy ambiguity or formal defect or omission or for
the purpose of obtaining a credit rating on the Bonds from any Rating Agency, provided i
that (i) the Trustee, in its sole judgment, shall determine that such amendment does not
adversely affect the interests of the Holders of the Bonds and (i) the Trustee shall
receive a Favorable Tax Opinion and an Opinion of Counsel to the effect that such
amendment is permitted by applicable law.

(b) Except as provided in subsection (a) of this Section, no amendment, modification or
other change of the Letter of Credit shall be made without the consent of the Holders of all
Bonds Outstanding,.

SECTION 14.10 Amendments Not to Affect Tax Exemption

No amendment may be made to this Indenture or the Lease Agreement unless the Trustee
receives a Favorable Tax Opinion.

ARTICLE 1§

Defeasance

SECTION 15.01 Pavment of Indebtedness: Satisfaction and Discharge of Indent:

(a) Whenever all Indenture Indebtedness has been Fully Paid and the Bank certifies that
all Bank Indebtedness has been Fully Paid, then (i) this Indenture and the lien, rights and
interests created hereby shall cease, determine and become null and void (except as to any
surviving rights of transfer or exchange of Bonds herein or therein provided for}, (i) the Letter
of Credit shall be surrendered by the Trustee for cancellation, and (iii) the Trustee shall, upon
the request of the Issuer or Bud’s Best Cookies, execute and deliver a termination statement and
such instruments of satisfaction and discharge as may be necessary and pay, assign, transfer and
deliver to the Issuer or upon the order of the Issuer, all cash and securities then held by it

hereunder as a part of the Trust Estate.
() A Bond shall be deemed "Fully Paid” if

(1) such Bond has been cancelled by the Trustee or delivered to the Trustee for
cancellation, or

110 0/ 34 TH-0N0 |
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(2) such Bond shall have matured or been called for redemption and, on such
Maturity date or redemption date, money for the payment of Debt Service on such Bond
is held by the Trustee in trust for the benefit of the person entitled thereto, or
(3) such Bond is an Unsurrendered Bond, or
\ (4) such Bond is alleged 10 have been destroyed, lost dr stolen and has been
replaced as provided in Section 5.02, or
(5) a trust for the payment of such Bond has been established in accordance with §
Section 15.02. )
(¢) Indenture Indebtedness other than Debt Service on the Bonds shall be deemed *Fuily
Paid” whenever the Issuer has paid, or made provisions satisfactory to the Trustee for payment
of, all such Indenture Indebtedness other than Debt Service on the Bonds.
SECTION 15.02 Trust for Payment of Debt Service
(a) The Issuer may provide for the payment of any Bond by establishing a trust for such
purpose with the Trustee and depositing therein cash and/or Federal Securities which (assuming
the due and punctual payment of the principal of and interest on such Federal Securities, but
without reinvestment) wilt provide funds sufficient to pay the Debt Service on such Bond as the
same becomes due and payable until the Maturity or redemption of such Bond; provided,
however, that
(1) such Federal Securities must not be subject to redemption prior to their
respective maturities at the option of the issuer of such Securities,

g (2) if such Bond is to be redeemed prior to its Mafurity, either (i) the Trustee
i shall receive evidence that notice of such redemption has been given in accordance with
= the provisions of this Indenture and such Bond or (ii) the Issuer shall confer on the

8 Trustee irrevocable authority for the giving of such notice on behalf of the Issuer,

A
| (3) such trust must be established only when such Bond bears interest at a Term
e Rate, and such Bond must either mature or be calted for redemption on or before the date

[

immediately following the Term Rate Period then in effect with respect to such Bond,

(4) prior to the establishment of such trust the Trustee must receive (i) an
Opinion of Counsel stating in effect that upon the occurrence of an Act of Bankruptcy,
money and investments in such trust will not be recoverable from the Trustee or
Bondholders under provisions of the United States Bankruptcy Code relating to voidable
preferences and (i) a Favorable Tax Opinion, and

11022 04734 TR-0001
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(5) prior to the establishment of such trust the Trustee must receive a report by
an Independent certified public accountant stating in effect that the principal and interest /
payments on the Federal Securities in such trust, without reinvestment, together with the

cash initially deposited therein, will be sufficient to make the required payments from
such trust.

| The Issuer shall give each Rating Agency that maintains a rating with respect to the Bonds 10 I
days’ notice of its intent to establish such a trust and shall deliver to each such Rating Agency ,
a copy of the opinions and report required by subsections (a)(4)-and (5) of this Section,
|
(b) Cash and/or Federal Securities deposited with the Trustee pursuant (0 this Section |,
shall not be a part of the Trust Estate but shall constitute a separate, irrevocable trust fund for
the benefit of the Holder of the Bond to be paid from such fund.

ARTICLE 16

Miscellaneous
SECTION 16.01 Notices

(a) Any request, demand, authorization, direction, notice, consent, waiver or other
document provided or permitted by this Indenture to be made upon, given or furnished to, or
filed with, the Issuer, the Trustee, the Tender Agent, the Remarketing Agent, Bud’s Best
Cookies, or the Bank must (except as otherwise expressly provided in this Indenture) be in
writing and be delivered by one of the following methods: (i) by personal delivery at the hand
delivery address specified below, (i) by first-class, registered or certified mail, postage prepaid,
addressed as specified below, or (iii) if facsimile transmission facilities for such party are
identified below or pursuant to a separate notice from such party, sent by facsimile transmission

%tﬁ the number specified below or in‘such notice. The hand delivery address, mailing address

- ¢Sand (if applicable) facsimile transmission number for receipt of notice or other documents by

% SEMh parties are as follows:

" 5 _

= By hand: City Hall

< 1699 Montgomery Highway
Hoover, Alabama 35216

' By mail: City Hall
1699 Montgomery Highway
Hoover, Alabama 35216

By facsimile: (205) 978-5572
HWI g 1
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Trustee

By hand: 7th Floor, SouthTrust Tower
Birmingham, Alabama 35203
Attention: Corporate Trust Department

\ By mail: P. O. Box 2554 ! '
Birmingham, Alabama 352%0 ‘
Attention: Corporate Trust Department _

"i-.‘

By facsimile: (205) 254-5099
Tender Agent

[To be provided by notice to all parties
if a Tender Agent is appointed]

By hand: Sterne, Agee & Leach, Inc.
1901 Sixth Avenue North
Suite 2100, AmSouth/Harbert Plaza
Birmingham, Alabama 35203

By mail: 1901 Sixth Avenue North
Suite 2100, AmSouth/Harbert Plaza
Birmingham, Alabama 35203
¥
i By facsimile: (205) 252-6141

Bud’s Best Cooki

By hand: - 2070 Parkway Office Circle
Birmingham, Alabama 35244

3
By mail: 2070 Parkway Office Circle
Birmingham, Alabama 35244

-

By facsimile: None.

1 1922 0L 0001
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Bank
}
By hand: 7th Floor, SouthTrust Tower
Birmingham, Alabama 35203
Attention: Asset-Based Lending Department
\ By mail: P. O. Box 2554 |
| Birmingham, Alabama 35290 ’
Attention: Asset-Based Lending Department..
i
By facsimile: (205) 254-4369 ,

Any of such parties may change the address or number for receiving any such notice or other
document by giving notice of the change to the other parties named in this Section.

(b) Any notice or other document shall be deemed delivered when actually received by
the party to whom directed at the address or number specified pursuant to this Section, or, if
sent by mail, 3 days after such notice or document is deposited in the United States mail,
addressed as provided above. |

SECTION 16.02 Notices to Bondholders: Waiver

(a) Where this Indenture provides for giving of notice to Bondholders of any event, such
notice must (unless otherwise herein expressly provided) be in writing and mailed, first-class
postage prepaid, to each Holder of such Bonds, at the address of such Holder as it appears in
the Bond Register, not later than the latest date, and not earlier than the earliest date, prescribed
for the giving of such notice.

ey
L)
I
g ' (b) In any case where notice to Bondholders is given by mail, neither the failure to mail

such notice, nor any defect in any notice so mailed, to any particular Bondholder shall affect the
o sufficiency of such notice with respect to other Bondholders. Where this Indenture provides for
notice in any manner, such notice may be waived in writing by the person entitled to receive
g such notice, either before or after the event, and such waiver shall be the equivalent of such
notice. Waivers of notice by Bondholders shall be filed with the Trustee, but such filing shall

not be a condition precedent to the validity of any action taken in reliance upon such waiver.

SECTION 16.03
of Bondholders

Any consent, waiver, authorization, direction or approval by Bondholders (or a
percentage of Bondholders) under this Indenture and any amendment of the Indenture or Lease
Agreement must be joined in or approved by the Bank unless the Letter of Credit is no longer
in effect or the Bank is in default under the Letter of Credit; provided, however, that nothing
contained in this Section shal! be construed to require any consent or approval by the Bank for

11922.0434 0001
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the performance by the Trustee of its obligations under Sections 8.01, 8.02, or 12.02(a) with ;
respect to draws under the Letter of Credit and acceleration of the Maturity of the Bonds.

SECTION 16.04
Agreement

\ Notwithstanding any other provision of this Indenture, if an event of default exists under '
the Credit Agreement, the Bank, in its sole discretion, shall have the option of sending a notice .
to the Trustee of the type described in Section 4.05(a)(3), or-sending a notice of the type
described in Section 12.01(4), or withholding notice under either of such Sections. In addition, |
after the Bank has sent a notice to the Trustee pursuant to Section 4.05(a)(3), the Bank may in
its discretion send a notice to the Trustee pursuant to Section 12.01(4).

SECTION 16.05 Notice to Rating Agencies

The Trustee shail promptly furnish to each Rating Agency that maintains a rating with
respect to the Bonds notice of (i) any notice from Bud’s Best Cookies proposing delivery of a
Substitute Letter of Credit, (ii) any change of the Trustee, the Remarketing Agent or the Tender
Agent, (iii) any change or amendment of the Financing Documents Of the Letter of Credit, (iv)
the expiration or rencwal of the term of the Letter of Credit, (v) the conversion of the interest
rate on any Bond to a Term Rate for a Term Rate Period of more than 90 days, (vi) the
acceleration of payment of principal and interest on the Bonds pursuant to Section 12.02, (vii)
the redemption by the Issuer of all Bonds Outstanding hereunder prior to Maturity, (viii) receipt
of notice of Bud’s Best Cookies’ intent to have the Letter of Credit cancelled pursuant to Section
4.12, or (ix) receipt of notice of the Issuer’s intent to establish a trust for the payment of the
Bonds in accordance with Section 15.02 of this Indenture.

SECTION 16.06 Successors and Assigns
1

—

All cuvcnﬁnts and agreements in this Indenture by the Issuer shall bind its successors and
assigns, whether so expressed or not.

00k 381{&&" 652

SECTION 16.07 Benefits of Indenture

Nothing in this Indenture or in the Bonds, express or implied, shall give to any person,
other than the parties hereto and their successors hereunder, the Holders of the Qutstanding
Bonds, Bud's Best Cookies and the Bank, any benefit or any legal or equitable right, remedy
or claim under this Indenture.
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SECTION 16.08 Trustee As Agent of Bank For Limited Furpose

The Trustee may, and hereby does, agree that it shall serve as agent of the Bank for the
limited purpose of taking possession of the money and investments on deposit in the Special
Funds in order to perfect the security interest of the Bank in such money and investments
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granted by the documents executed by
Letter of Credit; provided, however,
investments shall be subject and subordinate to the lien of th
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Bud's Best Cookies in connection with the issuance of the
that the security interest of the Bank in such money and
¢ Indenture, and, until the Bonds

have been Fully Paid, such money and investments shall be applied solely. as provided in this

Indenture and the Lease Agreement.
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IN WITNESS WHEREOF, the Issuer and the Trustee have caused this instrument to
be duly executed, and their respective corporate seals to be hereunto affixed and attested. f

THE INDUSTRIAL DEVELOPMENT BOARD

Attest:

Its Secretary

!

SOUTHTRUST BANK OF ALABAMA,
. ' NATIONAL ASSOCIATION

By

Its

Attest:

v
oy
)

Its

This instrument was prepared by:

Kathleen A. Collier
. Maynard, Cooper, Frierson
& Gale, P.C.
1901 Sixth Avenue North
Suite 2400 AmSouth/Harbert Plaza
Birmingham, Alabama 35203-2602
(205) 254-1000
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IN WITNESS WHEREOQF, the
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Issuer and the Trustee have caused this instrument to

be duly executed, and their respective corporate seals to be hereunto affixed and attested. f

st 38 esce 69

This instrument was prepared by:

Kathleen A. Collier
, Maynard, Cooper, Frierson
& Gale, P.C.
1901 Sixth Avenue North
Suite 2400 AmSouth/Harbert Plaza
Birmingham, Alabama 35203-2602
(205) 254-1000

1197 0434 T8-000]

THE INDUSTRIAL DEVELOPMENT BOARD
OF THE CITY OF HOOVER

.

By-
Its Chairman of the Board of Directors i

[SEAL)

Attest:

Its Secretary

SOUTHTRUST BANK OF ALABAMA,
NATION SSOCIATION

S ng /

m__mnmmmamm

[SEAL)

Attest:

Its

Senior Trust Officer - Corporate
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STATE OF ALABAMA
JEFFERSON COUNTY | F

I, ‘hpﬂ,w Mo u—-g/ . a Notary Public in and for said County
in said State, do hereby certify that Kan L. Bucder , whose name as

Vi e.e. —Chairman of the Board of Directors of The Industrial Development Board of the City of Hoover, 1
\ a public corporation, is signed to the foregoing instrument and who is known to me,
acknowledged before me on this day that, being informed of the contents of said instrument, he,

25 such officer and with full authority, executed the same volunagily for and as the act of said

corporation. ) \

————

Notary Public g

NOTARIAIL. SEAL
My Commiscion Expiras nfwmr 28,1992

Given under my hand this the __ 3 ad. day of ey 1992 .

My commission expires:

STATE OF ALABAMA
JEFFERSON COUNTY

CATHY C. FRANKLIN _
I . a Notary Public in and for

said County, in said State, hereby certify that Virginia H. Williams , whose
name as VICE PRESIDINT-CGRPCRAIE TRUST of SouthTrust Bank of
Alabama, National Association, a national banking association, is signed to the foregoing
instrument, and who is known to me, acknowledged before me on this day that, being informed
of the contents of said instrument, he, as such officer and with full authority, executed the same
voluntarily for and as the act of said banking association.

e

% | Given under my hand this the @éé day of , 19 ﬂ_
2

=]

=

.

Notary Publi-q

L
—
L.
h [y

-

i
o TRUMINT WAL L NOTARIAL SEAL - -

92 JAt -1 ny%olrﬁnissiun expires: M __ ,.-"H'.
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WOGE OF PRUBALL
A 1. Deed Tax $ —_—

922,04/3473-000) 2. Mtg Tax —

I 3. Hecnrdinpﬁi'ee __&%

97 4. indexing Fee —n—$%

5. No Tax Fee 4
& Certified Fee __._...iw'
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