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UNITED STATES BANKRUPTCY COURT
For the Northem District of Alabama

I, Wiliam C. Redden, Clerk of Bankruptcy Court in and for said District, do

hereby certify that the attached copy of QRDER CONFIRMING SECOND MODIFIED

PLAN OF REORGANIZATION WITH FIRST AMENDMENT AND CORRECTIONS AND

CLARIFICATIONS in the case of TURTLE LAKE, LTD, debtor, No. §9-13330 has been

compared with the original thereof and that it is a complete and correct copy of such

original as it appears of record and on file in my office.

In testimony whereof | have hereunto é_et my hand at Decatur, Alabama in said

District, this 14th day of June, 1991.
|

|
- William C. Redden,
. Clerk of Bankruptcy Court

v

Deputy Clerk

{Seal of 'the U.S. Bankruptcy Court]

Date of issuance: June 14, 1991

JOHN D. CLEMENT, JR.
ATTORNEY AT LAW
201 NORTH WATER STREET
TUBCUMBIA, ALAHAMA 35674
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ALABAMA, NORTHERN DIVISION

In re:

No. 89-13330

Chapter 11

Debtor

|

TURTLE LAKE, LTD. i
;

i

This cause came on for haarind in open Court on June 3, 1991,
upon Debtor’s Second Modified Plan of Reorganization. Debtor,
through counsal, announced to the Court the filing of a First
Amendment toc Second Modified Plan of Reorganization and the
agraement of Debtor to make certain corrections and clarifications
which were clerical and nonsubstantive or which did not adversely
affect any creditor or entity not consenting thereto. The First
Amendment was read into the record and the corrections and
clarifications stated on the record. All major creditors and
parties in interest were present in Court or represented by counsel
and made no objection to said First Amendment or the corrections
and clarifications. BAccordingly, Debtor’s Second Modified Plan of
Reorganization with PFirst Amendment and Corrections and
Clarifications, including corrections and clarifications to the
Second Restated and Amended Agreement and.Certificate of Limited
Partnership for Turtle Lake, Ltd.,: an Alabama Limited Partnership
and the Amended and Restated Management Agreement will be and
husaby is defined as the "Plan® for purposes of this confirmation
order. |

.~ Objections to confirmation of the Plan were filed by R&S
Blectrical Co., H&M Mechanical Co., paviston Insulation Company,
Inc., and the Limited Partners.  After the announcement of the
Pirst Amendment and the corrections and clarifications all
objections were withdrawn provided that confirmation was to await
the change in the ballot of the limited partners as equity security
holders so that class of interests will accept the Plan by the
requisite vote pursuant to 11 U.S.C. §1126. Accordingly, all
classes of creditors and interest holders have now accepted the
Flan by the number and amount required pursuant to 11 g.8.C. §1126.
Since unsecured creditors as a class, however, will not receive or
retain any property under the Plan on account of such unsecured
claims, that class is deemed not have accepted the plan. The Court
finds, nevertheless, that the Pian should be confirmed pursuant to
§1129(b) in that new capital contributions are being made and the
new capital contributions are equivalent to the interest received
or retained by any lower class of claims or interests.

BOOK SA8euce 84
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Upon consideration of the fnr':agning and other matters the
Court has determined after hearing on notice that:

) The plan has been accept&d in writing by the creditors
and equity security holders whose acceptance is required by law;

: 2, The provisions of Chabtari 11 of the Bankruptcy Code have
been complied with; that the Plan has been proposed in good faith
and not by any means forbidden by law;

3. Each holder of a claim or interest has accepted the Plan
or will receive or retain under the Plan property of a value, as of
the Effective Date of the Plan, that is not less than the amount
that such hdlder would receive or retain if Debtor were ligquidated
under Chapter 7 of the Code on such date, and the Plan does not
discriminate unfairly and is fair and equitable, with respect to
each class of claims or interests that is impaired under, and has
not accepted the Plan;

4. All payments made or prnﬁiaad by Debtor or by a person
issuing securities or acquiring property under the Plam or by any

'other person for services or for costs and expenses in, OrF in

connection with, the Plan and incident to the case, have been fully
disclosed to the Court and are reasonable or, if to be fixed after
confirmation of the Plan, will be subject to approval of the Court;

5. The identity, qualifications, and affiliations of the
persons who are to be general partners of Debtor after confirmation
of the Plan have been fully disclosed, and the appointment of such
persons to such offices, and their continuance therein, is
equitable and consistent with the interests and equity security
holders and with public policy; '

6. The identity of any inlildnrr that will be employed or
retained by Debtor and his compensation has been fully disclosed;

7. No regulatory commission han jurisdiction over Debtor;

8. Confirmation of the Plan is not likely to be followed by
ligquidation or the need for further financial reorganization of
Debtor} ;

9. All fees payvable under 11 U.S.C. §1930 will be paid on

the Effective Date of the Plan; and

10. The requirements of 11 U.S.C. §1129(aj(13) are not
applicable to Debtor. ]

Accordingly, Debtor’s Second Modified Plan of Recorganization
with First Amendment and Corrections and Clarifications, including
gxhibit A, the Second Restated and Amended Agreement and
Certificate of Limited Partnership for Turtle Lake, Ltd., an
Alabama Limited Partnership, and  Exhibit B, the Amended and
Restated Management Agreement, a copy of all of which is attached
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;
hereto, shall be nnd hereby is approved and confirmed.

ENTER thin/z ay of June, 1991.

. Bdwin D. Breland,
' United States Bankruptcy Judge

|
:
1
1

PREPARED BY:
WEEMS L& BECKHAM

By;\' N \:\l'\.\%“‘l"""' . F I L E D

Kyl . Weens
State Bar I.D. #1010 JUN 1 - 199l
. 8. Bankruptcy Court

1810 McCallie Avenue
District of Alabama

| em—— ———— s —— -

Chattanooga, TN 37404 wlerk
(615) 624-1000 - |

cct Debtor
Kyle R. Weems, Esquire '
Robert Long, Jr., Estate hnalyst
John D. Clement, Bsguire _
Robert L. Shields, I1I, Enqui;e .
Ted L. Mann, Esquire
W. S. Pritchard, Jr., anulra
Clark Hammond, Enquira
Steven Griffis, Esquire

woc 348nce 849
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URITRED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ALABAMA
’ BORTHERN DIVISION

FILED

~terk, V. 9. Bankruptcy Gourt
rnn Dlatrist of

Ul

) |
. ) | Chapter ,11 Case
TURTLE LAKE, LTD., ) | No. 89-13330
| \ |
)

on November. 9, 1989, Turtle Lake, Ltd., an Alabama limited
- partnership (the "Debtor" or thaz_ »partnership”), commenced the
abm;e-ﬂtylad case by filing a vnluﬂtary petition for relief in this
Court under Chapter 11 of Titll; 11, United States Code (the
"Bankruptcy Code” or the "Cnda"), Lnd has continued to operate its
business as a debtor in possession. The Debtor hereby proposes
this modified plan of raarganiﬁntinn, purguant to Section 1127(a)

of the Bankruptcy Code. |

5

1.01. Definitions., As u-ad?harain -

(a) *“Additional General Partner” shall mean DAB & Co.
or Borden following its or his admission to the
Partnership as a new General Partner as prescribed

b by S8ection 302(a) of the Restated Partnership
: Agreement but before becoming a Successor Ganeral
Partner; ;

sok 3A8rce 80

i (b) "Administrative Expasnse Claim” shall mean any Claim
that is allowed pursuant to Section 503(Db) of the
Bankruptcy Code, other than ordinary and recurring
pre-Confirmation expenses of operation, which are
current and payable in accordance with customary
business terms prior to the Effective Date; the Ad-
ministrative Expense Claims shall include the
allowed Claim of Rives and Peterson, counsel for
certain of the Existing Partners, for compensation
for services rendered and reimbursement of expenses
incurred in making a substantial contribution to

1
i
1
|
1
'




(c)

(d)

(e)
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- {q)

| (h)
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this case as provided by Section 503(b){3) and (4)
of the Code; i

*"Bar Date" shall ﬁaan. the deadline for filing
certain proofs of claim in this case established by
the Order and Notice of Hearing on Disclosure
Statement and Order: for Bar ,Date that was entered
in this case on May !16, 1990;

~Borden* shall mean Das A. Borden, who is a debtor
in possession in a /separate Chapter 11 case (No.
88-03764) pending in this Court and who is the
individual General Partner in the Partnership;

"Claim” shall mean a claim against the Debtor or
its bankruptcy estate;

|
"Class® shall mean one of the classes of allowed
Claims or Equity Interests established by Article
IITI hereof; o
*"Class A Unit” ﬂhlli mean one of the 100 units of
the new interest in the Partnership created as
prescribed by Section 302(c) of the Restated Part-
nership Agreement;
*Classe A Limited Partner” shall mean a holder of
one or more Class A Units 8o be acquired pursuant
to Section 2.01 hereof and Section 302(d) of the
Restated Partnership Agreement;

»class B Unit* shall mean one of the 100 existing
units of interest in the Partnership following the
creation of the new Class A Limited Partner inter-
est as prescribed by S8ection 302(c) of the Restated
Partnership Agreement;

»Class B Limited Partner" shall mean a holder of
one or more existing Units after the creation of
the new Class A Limited Partner interest as pre-~
scribed by Section 302(c) of the Restated Partner-
ship Agreement; }

l
sConfirmation” shall mean the entry of the Confir-
mation Order; 1
»confirmation Date” shall mean the date upon which
the Confirmation Order is entered;




—
i

(m)

(n)

{o)

{p)

(9)

gﬁi (r)
Q0
w4
Y

E§ (8)

(t)

far turtle\plani.mod
06~-12-91

"Confirmation Oi'dux" shall mean the Final Order
confirming this plan;

"Ccontract Claim” shall mean any allowed Claim for
an amount owed by the Debtor under any of the
executory contracts or unexpired leases to be
assumed under Section 5.01 hereof, whether accruing
before or after the commencement of this case;

"DAB & Co.* shall mean Das A. Borden & Company, a
corporation which is a debtor in possession in a

* separate Chapter 11 case (No. 88-06467) pending in

this Court and which is the managing General Part-
ner in the Partnership; ¢

*Development Bscrow Account* shall mean that cer-
tain fund, including interest earned to the Effec-
tive Date, held and not yet expended by Secor Bank
in connection with the acquisition, development,
conetruction, repair, improvement, or leasing of
the Property; :
o
“Disbursing Agent” shall mean the Debtor, who shall
have the responsibility for distributing the
Development Escrow Account in accordance with
$§4.03(b) hereof; i
*Disclosure Statement®” shall mean the Debtor’s
Disclosure Statement that was filed in this case on
May 15, 1990, as supplemented by the Supplement to
Debtor ‘s Disclosure Statement that was filed herein
on July 16, 1990, which disclosure statement, as
supplemented, was approved by the Order Approving
Disclosure Statement as emented that was
entered herein on July 20, 1930;

“pffective Date” shall mean the date 30 days after
the date the Confirmation Order becomes a Final
Order, provided that, if such 30th day is a Satur-
day, Sunday, or legal holiday, the next business
day shall be the Kffective Date, and further pro-
vided that the Effective Date is not postponed
pursuant to Section 2.91{e)(2) hereof;

*Engineer” shall mean the consulting engineer to be
retained by the Debtor pursuant to order of this

Court: ;

[']
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“Bquity Interest” shall mean an existing beneficial
interest in the Partnership held by virtue of the
ownerkhip of one or more existing Units;

"Existing GannralaPthnnr' shall mean DAB & Co. oOr
Borden in its or his present capacity as a General
Partner; L ) -

*Final Order" shnlll mean an order of this Court
that is conclusive! of all matters adjudicated
thereby and that has become final and non-appeal-
able and is, therefore, in full force and effect;

“General Partner® shall mean any entity as has
heretofore been admitted, or as hereafter may be
admitted, to the Partnership as a general partner,
including an EBxisting General Partner, an Addition-
al General Partner, 'and a Successor General Part-
ner; ;

"Gcnﬁrnc' shall mean Gentrac, Inc., the Alabama
corporation that was,the general contractor for the
Project, and which is the principal Lien Claimant;

:
"Internal Revenue Code* shall mean Title 26 of the
United States Cnda;;

'Li.nﬁ Claim* :hnli uqlum an ailowed Claim secured by
a valid and enforceable mechanic’s or materialman’s
lien in the Property;

*Lien Claimant” lhill mean a holder of a Lien
Claim; S

e
|

*Lien Claim Fund* ahall mean (1) the balance (in-
cluding earned interest) remaining in the Develop-
ment Escrow Account, less (2) the cost of repairs
necessary to remedy the Property’s settlement
problems as sstimated by the Enginser to ths extent

" that the Engineer determines that the Lien Claim-

ante’ workmanship is the proximate cause of such
problesis; %

; _
~Limited Partner” shall mean any of the limited
partners in the Partnership, including a Class A
Limited Partner and a Class B Limited Partner;

I

*Priority Claim” shall mean an unsecured Claim that
is allowed as being entitled to priority pursuant
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to Section 507(a) 6f the Bankruptcy ' Code, other
than an Administrative Expense Claim;
"Project™ shall manf the comnstruction of the Prop-
exrty; ‘ :

"Property” shall mean the, land, improvements,
fixtures, and personal property comprising the
Debtor’s 184-unit apartment project located approx-
imately 12 miles southeast of Birmingham, Alabama,
known as Turtle Lake Apartments; . -
|

“Restated Partnership Agreement” shall mean an
agreement substantially in the form of the Second
Restated and Amended Agreement and Certificate of
Limited Partnership/ for Turtle Lake, Ltd., an
Alabana Limited Partnership, that is attached as
Exhibit A hereto and incorporated herein by refer-
ence; . =| .

“Restated Management Agreement” shall mean an
agreement substantially in the form of the Amended
and Restated Management Agreement that is attached
as Exhibit B hereto and incorporated herein by
raference; o - -

"Restructuring Date” shall mean the date 30 days
after the Confirmation Order-becomes a Final Order,
provided that, if such 30th day ia a Saturday,
Sunday, or legal holiday, the next business day
shall be the Restructuring Date;

"Secor Bank" shall mean Secor Bank, Federal Savings
Bank, formerly Alabama Fed¥Y¥Y Savings & Loan
Association, which is the holder of a valid and
enforceable first-priority mortgage and sacurity
interest on and in the Property;

*Secured Claim* shall mean an allowed Claim secured
by a valid, enforceable lien on property in which
the Dabtor’s estats has an intasrest, to the extent
of the value of the lienholder’s interest in the
estate’s interest in the property; ths Secured
Claims shall consist of the following:

(1) The Claim nf53a;:ur Bank and Union Bank;

(2‘}’ The Lien Clainnl but only to the extent of the
Lien Claim Pund; and
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(3) Allowed Claims secured by security interests
]in Equity Interests;
I
(mm) "Successor General Partner” shall mean an Addition-
al General Partner following the conversion of the
interests of the Existing General Partners to
Limited Partner interests as prescribed by Section
302(b) of the Restated Partnership Agreement;
]

(nn) *Union Bank" shall mean Union Bank and Trust Compa-=
ny, Montgomery, Alabama, which is the trustee for
the holders of thoss certain multi-family residen-
tial development bonds issued by the Alabama Hous~-
ing Finance Authority pursuant to the Preliminary
official Statement :Dated December 6, 1985, which
bonds financed, inter alia, the mortgage loan made
to the Partnership originated by Secor Bank;

|
(00) "Unit” shall mean a unit of beneficial interest in
the Partnership’s ‘capital, Profitms, Losses, and
Cash Flow, including each Class A Unit and each
Class B Unit; and '

(pp)} "Unsecured Claim” shall mean an allowed Claim that
is not an Administrative Expense Claim, a Priority
Claim, a Secured Claim, or a Contract Claim.

1.02, Rumgf_cmm&mﬂ.iﬁni .

(a) Except where otherwise indicated herein, the terms

used herein shall have the ssme msanings as defined in the
Bankruptcy Code, the Rehtatad Partnership Agreement, and the
Restated Hanagament,hgraamanﬁ.

(by A Claim is "allowed"” if (lj either (A} a proof of

BOOK 348?#‘;5 855

E_'.Lni.n has been filed with ra-;!mnt thereto on or before the Bar
Ijnfa, or (B) the Claim is -I:Int forth in the schedules of
liabilities filed by the DﬁhtLr in accordance with Bankruptcy
Rule 1007(bj)(l), unless sucl; schedules indicate that such

Claim is disputed, cnntingqnt} or unliquidated, and (2) either
|

i

-ﬁﬁ
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(A) no objection to the allowance of the Claim has been filed

within any applicable pariuﬁ of limitation fixed by order of

this Court, or (B) if such nh nPjactinn has been filed, if and

to the extent that a Final Qrdér overruling such objection is

|
antered. | |

|

(c) Rasferences h-rain'té *this case” are references to
the Debtor‘’s above-styled ﬁan? pending in this Court under
Chapter 11 of the Bankruptcf ﬁqda.

(d) References herein tni'thin Court® are references to
the United States Bankruptcy d%urt for the Northern District
of Georgia. | i

() References herein tq "Class ____ Claims" are refer-
ences to the allowed Claims dﬁnignatad as falling within the

indicated Class by Article Il haraaf.,

(f) The words "herein,” 'heratn,' *hereof, " "hereunder,”

" *hereby,” and the like indica#n references to this modified

sook 34 8euce 856

plan.
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il
|

. (a) On the Restructuring Dete, DAB & Co. and Borden

shall bs admitted to the Partnarship as Additional General
| o

Partners. o
(b) Immediately thefaaj{:’tar, the Existing General
|

Partners shall become Limithd{Partnurn and shall release all

]

S
foi1 turtle\plani.mod ! |
Oé-12-91 :
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rights that they may preaentliy hold as General Pﬁrtnarﬂ to
collect from the Partnership ?ny and all sums then due and
owing by the Partnership to ti:'m General Partners, including
(1} unpaid loans and accounts :i'ncaivnbla , and (2) accrued and
unpaid fees, including unpaid %rgnnizntian fees, administra-
tive m»anagement fees, mqu.l:nitinn feas, lease-up fees,
operating deficit guaranty tuanf , working capital loan guaranty

and incentive fees, and guaranty fees incurred in lieu of the

payment of a premium for a ilur'hty bond.

BOOK 348?&% 857
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(c} Immediately thnrunft%r, there shall be created a new
claas of Limited Partner intaxj'estn, namely Class A, and all
existing Units [including tha{ held by DAB & Co. and Borden
after the conversion of thuiri interest as Existing General
Partners to a Limited Pa:tm:gr intafant. as prescribed by
Subsaection (b) of this lactiun; as well as any Units held by
DAEB & Cn.‘ and Borden as LLI;litod Partners prior to such
conversion of their interest EII Existing General Partners]
shall be deemed to constitute (i’!lnll B Units, provided that --

(1) an existing Limited Partner‘s interest in the

Partnership by, virtue of its ownership of

Class B Unit(s) shall not be affected by the

¥ existence of any default by such Limited

Partner under any promisscry note herstofore

given by it in consideration for its existing
Unit(s); and 1

(2) all non-ownership interests (including securi-

ty interests) in existing Units held by third

parties shall continue in the rights of Class

B Limited Partners to receive distributions

under the BRestated Partnership Agreement on

|
".B"' !

|
|
k
1
|
|
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account of their Class B Units, and no such
interestis shall attach to any Class A Units
that may be acquired by exiating Partners
pursuant to Subsection (d) of this section.

(dy (1) ©On or before tlia Restructuring Date, DAB & Co.
and Borden shall cunﬁriﬁuta a.ddi'tinnal capital to the
Partnership aggragatingisus,ﬂt&ﬂ, and certain of the
existing Limited Partnmij':n shall contribute additional
capital to the Partnerih}p aqgregating 5250,000.

{2}y 1In cnn-idafatinn for such ﬁdditinnal capital
contributions, DAB & Co. !and Borden shall receive 33-1/3

|
Class A Units, and such existing Limited Partners shall

réﬁaiva 66-2/3 Class h.ﬁnitn.
1
{3) The additianal capital contributions required

by Paragraph (1) of this !.:ublac:tinn shall be made only in

1 .
cash. 5 -

(e) In the event that éhe additional capital contribu-

tions required by Bubl-ctinni(d){lj of this section are not

fully paid on or before the Restructuring bDate, then --

Partnership h

{1y other ant.i.t.ieil qualified to become Limited
Partners may purchase (in cash) the Class A
Unit (s} that any General Partner or Limited

Partner is obligated to acquire but that it
fails to purchase; and

(2) the Effective Date shall be postponed by 30
. 'h.ﬂfli- E

(£) It is the intention of the Partners ‘that the

ave General Partners continuously throughout the

fa: turtle\plani.mod 'i
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process required by this nectinn to take place on the Effec-

tive Date. - o

Mﬂwmmm The addition-

al capital contributions to be madé pursuant to Section 2.01(d) (1)

hereof in consideration for Cll:lfl Units shall be used for the

i

|
|

(a) prepetition real and personal property ad valorem

taxes, fire, utility, and library district assess-
ments and dues, and all other prepetition tax

claims;

(b) all pnitputitinn'nﬁbunts due and all escrow depos-
its for stpetition taxes, fire, utility, and
library district dues and assessments and fire and

casualty insurance premiums;

payment of --

(¢} Interest payments to Secor Bank in the amount of
$47,500.00 for each of the months of November and

December, 1989;
(d) Administrative E:p{nua Clajms;

(e) The cost of cnlmatfc improvements to the Property;

and I
(£) Working nnpitnl'fnf the reorganized and reconsti-

tuted Pnrtnarlhip.: -
| S

retain the £ngineer to determine the

ook 348 899

(a) The Debtor wi

extent of the Property’s se tleme problems and the extent to
5 r

which such problems are a re of defective workmanship by

.

-

" the Lien Claimants, and tﬁ ts ths costs of remedying

|

such problems. The Debto believes that, to the extent that

the settlement problemy” are the result defective workman-

Flﬂ;
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ship by the Liej CIaimnts;, the cost jof remedying such
problems should be porne by tlha Lien Clajmants.

(b) Gentrac, \which ié the prindipal Lien Claimant,
entered into a contraqt with i:he developer of the Property or
the Existing General artnn:z'ﬂ for thye cnn;tructinn of the
Property, and has obtainpd a partial gummary judgment against
the Debtor in connection with !:tha Profject in litigation in the
Circuit Court of Shelby unity, AlAbama (No. 88-074), which
judgment is in the amount fi $336,429.66. Bowever, Gentrac
failed to complete the Project/ within the time provided
therefor, and so the Debtor velileves that Gentrac’s Claim in
the amount of $512,712.02 is\spbject to the pebtor’s liqui-
dated damage claim for "delay” Ylamages Hin the amount of §224,-
880.00. !

(c) In light of the dipputes éancrihad in Subsections
(a) and (b) of this section, fhe Dgbtor proposes to distribute
to Gentrac and the other Lien Cl imapts the balance in the
Development Escrow Account n.nf tha Effective Date, including
earned interest, less a d;duﬁtinn or the cost of remedying
the settlement problems tn? the exkent that the Engineer
;-t-miui that such prl.n-; are atiributable to the Lien
Claimants’ workmanship./ Such distributions will be made in
:’Eull and final satis actim:l of the Lien Claims and all
mechanic’s and matari-lman’s?liens in thd Property in accor-

dance with Sections H06(d), 5_1111{1:}{2), nd 1129(b) of the

..1]“_

fn: turtls\planl.mnd
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Bankruptcy Code, and Gentrac an all other Lien Claimants will

be required to'dismiss with grejudice all state court litiga- ‘\’1
tion presently pending |
Project. .
Mﬁ_ﬁf_&m The Debtor‘s obligations to
Secor Bank (including any nhligati:,nn of the Debtor to Union Bank)
shall remain in full force and affair.:t and shall not be restructured

or reconstituted except for the trafatmant afforded to its arrearage

Claim and the limitation on intarait increases described in Section

- 4,03 (a) hereof.

o 3480 861

1;ﬂ14__adn1niit:n&izg_ﬂxnﬁnnﬁ_ﬂlnimg; Class 1 shall consist
|
of all Administrative Expense Claims. This Class is not impaired

hereunder. i
3,02, Priority Claimse. Cllll 2 shall consist of all Priority
Claims. To the best of the th_tnr s kngwledge, this Class is
comprised solely of Claims for ﬁaghn, employee benefits, and taxes
entitled to priority under Sectinﬁ 507(a)}(3), (4), and (7) of the
Bnnkrllptc:y Code. This Class is nti:rt impaired hereunder.
M_Qlliﬂ; There lhlll be three classes of Secured
011111:, each of which is impaired hersunder:

{({a) Class 3A shall cnnnlnt of the Secured Claim of
Secor Bank and Union Bank;

(b) Class 3B shall qnnﬁint of all Lien Claims; and

-12-
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(c) Class 3C shall unnnint of all Claims secured by
:ncurity interests in Bquity Interests.

3,04, Contract Clajme., Class 4 shall consist of all Contract
Claims. This Class is not impnirad hereunder.

3,05, MM Clani 5 ghall consist of all
Unsecured Claims. This Class in inpairqd hereunder.

3,06, Eguity Ipteresis. Clllﬂ 6 shall consist of all Equity
Interests. This Class is impairad harnundar.

-

4.01 Adminietrati E 36 ' Claj

(a}) To the extent that they have by then been allowed,
all Class 1 Claims shall :be ?paid in full on or about the
Effective Date. :

(b) Except as provided in Section 5.02 hereof, to the
extent that Class 1 Claims n%n nlln;;d after the Effective
Date, all such Claims shall hcipnid in full promptly after the
nntry of a Final Oxder allwi.ng such Can or upon such other
terms as may be agreed butwuan-thn holder of the Claim and the
Debtor pursuant to Section 1129(:} (9) of the Bankruptcy Code.

i:QZ;__E:iQ:iL:_ﬁl.i.l; All CIlll 2 Claims shall be paid in
full on.or about the Effective Dltu.

4.03. Sscured Claims.

!
(a) The Class 3A Clain lhnll be treated as follows:

(1) On or nbnut tha Effective Date, Secor Bank

shall receive tha sum of $95,000.00 in payment

-13{
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of the unpaid %ntareat payments due to it for

'the months of ﬁavunber and December, 1989;

The remainder éf the arrearage on the Class 3A
Claim {3177,00?.00) plite additional interest
thereon at thuiratn of 11% per annum shall be
paid at thl'll%ﬂrity of such Claim;

Except as prmr%idad in Paragraph (2) of this
subsection, th+ rate of interest on the Class
3A Claim lhnli not exceed 7-7/8% per annum
irrespective uif the results of the interest
rate rucomput;tinn to be made on or about
October 1, 199i; and

The Debtor’s :;bligatinn to Secor Bank shall

not otherwise be altered.

(b) By virtue of a cnntéactnr'n lien obtained in state

]
court litigation against Debtor, Gentrac has a claim upon the
balance of the Development Bscrow Account, including earned

interest. At the present time, Secor Bank is holding approximately

$406,886.84 in the Development Escrow Account. The Class 3B Claims

follows:

After the dut-%th- confirmation order bscomes
a final nrdor!, gecor Bank shall remit to
Dabtor as the bilburling Agent the balance in
the Davalupmeﬁt Escrow Account, including

sarned intu:nat;
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Promptly thersafter, Debtor shall distribute,

the Dnvnlﬁpnﬁnt Escrow Account, including

sarned interest tc the Lien Claimants named

below in :thp amounts stated herein with

proration of any additional interest earned:

3

LIEN _CLAIMANTS AMOUNT

Gentrac . | $250,720.84
R & 8 Blectrical Co. 62,159.81
H & M Mechanical Contractors 66,511.37
Southern Construction Products  2,400.00

McAdams Carpet | 6,674.25

Stanley Smith: 1,608.00

The Rogers Group, Inc. 16,092.22

Daviston Insulation Co., Inc. 720.35

5 886
In annnidaratinn of the receipt of the above
referenced p&ynantl, the above named Lien

Claimants nhaii releake of record their liens

" filed in ahy t]_.".:v:l::l::altw!t county of the State of

Alabama lﬂiiﬂ;t the Property and shall dismiss

" with prejud:l.c::n any lawsuits pending in any

court in tﬁu étntn of Alabama pending against

(4)

the Property inr seeking the recovery of any
monies frn:;l é:ntrnc, Sncﬁr Bank, Debtor, or
Safeco Iniurl#n- ComMpany ;

Upon Cnnfirnntinn, the Prnparty shall vest in
the Dnbtﬂr:ffea and clear of all mechanic’s

and mnturialm#n'i liens against the Property,

~15-
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and the Debtor‘s recordation in the Shelby

County, .Alahamh, real property records of
certified cnpi.Ln of this Plan and of the
Confirmation Or.i'dar shall have the effect of
releasing such hieni of record; and

(5) All valid nlni;‘ of any Lien Claimant in this
case shall be rj‘uducud by the amount of money
received pursuai@nt to this provision and any
amounts -tili outstanding shall be

raclgluifiad!al% unsecured claims for purposes

of cnnfirmatinninf this Plan.

(c¢) The holders of Class 3C Claims shall be afforded the
rights of secured parties tn? receive distributions under
- applicable security agreements I:;nnd as filrthar set forth in the
Restated Partnership Lgraamanti and particularly in Section

302(c){2) therect. _
4.04. Coptzact Claims. On or about thg Effective Date, the

Debtor shall cure any default under each of the executory contracts

sook  IA8esce 864

and unexpired leases that it shall a;anuma pursuant to Section 5.01
herecf. |
. i

4.05, Unsecured Claims. Except to the extent paid or payable

in the ordinary course of business ﬁparatinnn, there shall be no

distribution hereunder on account nf Class 5 Claims.

|

‘16' ’

fa1  turtle‘\plani.mod
06-13-191



..-‘-,'..;1’ , - i P - — - § LA [re—
et
e e ?
T i :
S el |
il L !
g s |
L |
CoaTfre b, i
el A, |
e A '.
e ;{E“ i
ihE Bk 5
-l ] '3
-y B {
L ' !
3 E- ' t
4.06. Equity Interests |
|
The Class '6 Equity Interests shall be treated as set
forth in Section 2.01 hereof and in the Restated Partnership
Agreement. - K
o U i . 'The Debtor

shall assume all leases of the Prbperty and all other exacutn?y
contracts and unexpired leases ti.hnt the Disclosure Statuﬁnt
indicates the Debtor intends to EIBE_I:IIIIE, provided that the Debtor’s
: limited partnership and mmgmﬁt agreement shall be amended
substantially to conform to the qumn of the Restated Partnarahip
Agresment and the Restated Hanag;pmnt. Agreement. All of the
. Debtor’s other exescutory npntranj:n; and unexpired leases shall be
rejected. | | _;r |

. | : % _
{a) Duripg_thl period b_e;tl?nin{ thq__gggfimtian Date and
the closing of this case, thu‘ﬁabtnr“may (1) continue to avail

itself of the lnﬁiéal of prnfauninnal persons whose employ-

llnt was approved at or prinr to Confirmation in completing

Book 348wt 865

.thn ld.iniltrltinn of this clln and in the consummation and
- pnrfnmnn- hereof, and (2) 1f necessary and with the approval
nf this Court, employ additional professional persons to

rander such services.

-17~
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(b} With respect to services rendered and expenses
incurred in or in connection w.i.th this case during such period
by any such prnfanﬁinnnl para;n, the professional person may
render periodic billings thara:fnr to thé Debtor and the Debtor
shall promptly pay the same, Lut each such payment shall be
subject to review and apprnival by this Court as to the
reasonablenesa thereof in thewhannar prescribed by Subsection
(c) of this section. | é

(c) Section 7.02(b) hur;af requires that the Debtor’s
application for a final dacréa detail all compensation and
reimbursement of expenses pai& to professional persons after
the Effective Date. At the hearing on the Debtor’s applica-
tion for a final decree, this Court shall consider and

'determine whether such paymanén ahalllhe approved as reason-
able. | i
5.03. Transfer Aveidance. 'I'h; Debtor does not intend to seek

the avoidance or recovery of any payments or gther transfers that
may be pr-ferantiﬁl, fraudulanti or otherwise avoidable or

| |
recoverable under Chapter 5 of the Bankruptcy Code.

i#_MJ__'[ﬂ_m Oon or iiabnut the Effective Date, the

. Debtor shall establish an escrow account for the monthly deposit of

real property taxes and fira; dtility, and library district

" assessmenta and dues. The aggraqath amount of each monthly escrow

deposit shall be equal to 1/12 of the aggregate amount of such

taxes, assessmente, and dues imﬁna#d for 1990.

-18-
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6.01. Pre-Confirmation Modifjcations. The Debtor may propose

further modifications hereof at '_anir time prior to cf:nfirmatinn with
.leave of this Court, upon such nn%ica as may be required by this
Court. If such a modification i; made after acceptance haranf,
this plan as so modified shall be &lﬁnnd accepted by all holders of
Claims and Equity Interests thatE have previously accepted this
plan, provided that this Court fiéds that such modification would
not materially and advurluly'chang; the treatment of the Claims or
Equity Interests of holdere that ﬂava not accepted such modifica-
1itinn.in writing. i
(a) Except as prnvidad in Subnnactinn (b) of this
..section, the 'Dahtnr'rmuy furthur :mndify this plan after
Confirmation only if this CGurt detarnineu that this plan as
so nodified meets all of thu,raqulr-mnntn for confirmation.
{(b) Notwithstanding Sub;actinn th*gf this section, the
Debtor may further modify this plan during the period between
" the Confirmation Date and.th; Effective Date, provided that
this Court determines only tﬂat such a modification does not

v ;
naterially and adversaly change the treatment ef Claims or

ook 348rice 867

Equity Interasts but merely éﬁllﬂill a defect or omission or
i !

reconciles an inconsistency ih or between this plan and/or the
Confirmation Order in such mﬁnar as may be necessary to carry

out the purposes and effect ﬁarauf.

-19-
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6,03, Bj_f_qss_gt_c_qnﬂmml
(a) Upon 'Cnnfimtinﬁ, t%.ha provisions hereof shall bind
the Debtor, each entity acquir!_ing property (including Clase A
Units and Class B Units) heraurjlder, and,each holder of a Claim
or Bguity Interest, whether ::irr not (1) the Claim or Equity
Interest of such holder is :Lflpni.rad hereunder, or (2) such

holder has accepted this plani
(b) Except as utherwi%:e provided herein or in the
Confirmation Order, Cnnfimtinn vests all of the property of
the estate in the Debtor, fr#a and clear of all Claims and
Equity Interests, and !hall,i effect the avoidance of all
mechanic’s and materialman’s ]I.ienl in the Property (but not in
the Lien Claim Fund). | i
(C} Except  as ntherwi;aa provided herein or in the
Confirmation Order, Cunfirmnﬁinn di;;hnrgal the Debtor from
any dlht'-tﬁut arose before t.ht; Cconfirmation Date and any Claim
of a kind specified in Sectinn 502(g),  502(h), or 502(i) of
the Bnnkruptcy Code, whathar or not (1} a proof of claim is
filed with respect tlmarnaﬂ:.«':.u‘..é (2) the debt appears in the
C"hndulal of liabilities filld by the Debtor, (3) the debt is
allowed, or (4) the holder [of such debt has accepted this

plan. E

I (d) (1) Subject ti.n Paragraphs (2) and (3) of this
subsection nnd.Sectinn€ 4.03(b}(4) and 4.06(b) hereof,
Confirmation does nut%diacharge the Debtor’s Eguity

42&-
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Interest holders, managehent, or any other entity other

than the Debtor from any Eliability that such entity might
have for any nbligatiﬁn Lf the Debtor.

(2) ﬂntwithsitanding Paragraph (1) of this
subsection, the holder nf!: a debt and an entity other than
the Debtor that may be hiahla therefor may agree that
such entity is diﬂchafg%d from such liability.

(3) Hutwithnitanding Paragraph (1) of this
subsgsection, sc long as £ha Dabtor meets ites obligations

hereunder with raapedt to the holder of (A) a Priority

Claim for which the Debtor’s management or Equity

Interest holders are “fespnnaibla persons” under the
Internal Revenue Code, n?har federal laws, or applicable
state statutes, or (B) +ny nthqf Claim for which third
parties are or may be nlliagad to be liable, the holder of
such Claim shall nnt:b; entitled to pursue any remedy
(other than praaurvatinnénf its rights under any applica-
ble saving statute of *| limitation) against any such

"responsible person" or other third-party obligor.

(e) Confirmation -hlil Ennltitut- approval or ratifica-

tion by this Court of the i-lmtim or rejection of the

Debtor’a executory contracts and unsxpired leases pursuant to

Section 5.01 hereof. |

(f) Confirmation shall r.i:nnatituta approval by this Court

of all financing arrangemant!a, leases, contracts, and other

-21~
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actions that the Debtor or aifhar General Partner proposes, in
the Diialnlurulstntnmnnt or ﬁurnin, to enter into, make, or
take in connection with the implamantatinn hereof, including
the execution of the Rastatah Partnership Agreement and the
Restated Management hgrnnﬁanﬁ.

(a) An event of default hereunder shall occur if (1) the
Debtor fails to perform any ni:f its obligations hereunder, and
(2) such failure has not haaﬁ cured within 10 days after the
Debtor’s recelipt, through cquﬁnel, of a written notice of the
default. |

(b} Upon the occurrence of an event of default, each
affected creditor shall be ifrnn to exercise any rights or
remedies available to it unda% its agfaamantn'with the Debtor
or applicable law, includihg (1) rights under security
documents, and (2) rights ngnin-t third parties notwithstand-
ing the limitation set forth in Section 6.03(d)(3) hereof

(which shall become inapplichhln upon the occurrence of an

~ event of default). |

¥

- . . 4 - » -

- L]

Y. : In addition to this

Court ‘s continuing jurisdiction after Confirmation that is provided

for as a matter of law by the Bankéuptcy Code and Bankruptcy Rules

=22+
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or otherwise herein, this Court shall retain jurisdiction for the

! |
following purposes: |

(a} To classify any Clai:l._m or EBquity Interest and to
' determine such objections as may be filed with
respect to the allowance theneof;

(b) To correct any defect, cure any omission, or recon-
cile any inconsistency in or between this plan
and/or the Confirmation Order as may be necessary
to carry out the purposes and intent hereof;

(c) To determine the nature, extent, allowability, and
provisions hereunder for any priority tax or other
Claim and the liability for such Claim or the
amount thereof of any third party, including any
guarantor and any "regponsible person” as defined
under the Internal Revenue Code or other applicable
tax laws; i |

(d}y To enforce and intaiprat the terms and conditions
hereof; )

(e} To enter any oxders, including injunctions, neces-
sary to enforce the title, rights, and powers of
the Debtor and to impose such limitations and terms
of such title, rights, and powers as this Court may
deem necessary or appropriate; _

(f) To detsrmine any claims asserted by the Debtor
- against any other person or entity, if such claims
are pursued in this Court priSr’ to the closing of
this case; |

: |
(g) To compel the dismissals of litigation required by
Sections 4.03(b)(4) and 4.06(b) hereof, and to
~ snforce the stay imposed by gection 6.03(d)(3)

Y hereof; and |

(h) To enter a final dnﬁr-i closing this case.

(a) At such time as thié plan has been consummated, the

o 348n 871

Debtor shall file an applicatinn for a final decree.

-23+
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(b) Such application shall set forth information showing

that this pllﬁ has been i:n:faumted, the information with

regard to payments to prnfﬁaai':nnal persons required by Section

5.03(c) hereof, and such nthér facts 'as may be necessary to

enable this Court to pass on the provisions to be included in

I
the final decree. '

1
|
L
1
1

(c) ‘This Court shall then conduct a hearing upon such

application after notice to 511 persons specially requesting

notices, after which an order approving such application and

[

closing this case (final dacfea} may be entered.

|

TURTLE LAKE, LTD., by Das A.
Borden & Company, Its Managing

MERMS ‘& BECKHAM |
1810 MocCallie Avenue ;
Chattanooga, Tennessea 37404
515/6%4-1000 -

JOHN D. CLEMENT, JR., BSQUIRE

201 North Water Street

Tuscumbia, Alabama 35674 5
205/383-6128 :

far turtle\pland.mod
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Ganeral Partner

Tomb

resident

e R. Weems, Attorney for

.Erbtnr
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___________

I hereby certify that the fnﬂaguing Debtor’s Plan of Reor-
ganization with Corrections and Clarifications was served on
counsel for parties in interest and on the Estate Analyst Dby
mailing copies thereof to them |lat the following respective

addresses:
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William 8. Pritchard, Jr., Esquire
Pritchard, McCall & Jones

800 Financial Center =

505 North 20th Street |

Birmingham, Alabama 35203-2605

Ted I.. Mann, Esquire | |
Sadler, Sullivan, Herring & Sharp, P.C.
2500 SouthTrust Tower i

420 20th Street, North '

Birmingham, Alabama 35203-3204

clark R. Hammond, Esquire
Balch & Bingham ;
Post Office Box 306 1
Birmingham, Alabama 35201

Robert L. Shields, III, Esquire -
Barkowitz, Lefkovits, Isom & Kushner
1100 Financial Center .
Birmingham, Alabama 35203

David B. Anderson, Esquire

Cabaniss, Johnston, Gardner, Dumas & O'Neal
1900 First National-Southern Natignal Building
Birmingham, Alabama 35203 |

Garland C. Hall, III, Esquire
Chenault, Hammond, Buck & Hall
Post Office Box 1906 ;
pecatur, Alapama 35602 |

Estate Analyst S
United States Bankruptcy: Court
Post Office Box 1289 =
Decatur, Alabama 35601.

the lﬂ{“\ day of June, 1991.

oy e
. ‘!K;=e R. Weems
R
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This Second Restated and Amended Agreement and Certificate of
Limited Partnership is entered into this day of ____ ’

'~ Company, an
1991, by and .among the following: Das A. Borden & i
-hlah;m l::nrpor;tim? whose principal place of bun:.n?-: is guLEa.ZEz '
404 Avalon Avenua, Muscle Shoals, h%abmid '.:115‘:6‘61'{ DAB & Co.");
side
A. Borden, whose principal place 'n 111: "Bordent1:
other - d, or as
ther investors as have heretofore been admitted,
zzgu::::rﬂmy be admitted, to the Partnership as limited partners
(the "Limited Partners®). 1

|

o i tnership

Whereas, Turtls Lake, Ltd., an Alabama Limited Par ship
(the | 'P:rtn-;lhip'), DAB '& _Cn.: and Borden ars all dﬂhtn‘ﬁiitl:d
possession in Chapter 11 bankruptcy Cases Up-ndim_g in th.h L Em
GDS5tates Bankruptecy Court for the Northern "Dlitrict of a '

gﬂnrt.harn Division (the *"Bankruptcy I. Court”);

P;GE 874

' | tate and
wh as. the parties hereto desire further to res
amend tzzapravinun E:,fnmtiﬂn of the Partnership under t:.he :iawa of
the State of Alabama for the purposes set forth herein; an

y ), e tructuring of
Wiereas, the parties hereto contemplate the res
the Pnrtnnrli'lip by the admission of a new class of partners who
shall contribute additional capital to the Partnership;

i tual covenants
. Now, therefore, in consideration of the mu
herein contained nn;l intending to be legally bound harab;; ' :2;
parties hereto, after being duly sworn, do covenant, agree,
certify as follows. -

|
EXHIBIT A




——— Ter - EE—— = —— —p——— = m——

e I: initions

101, Affiliate, ~Affiliate" shall mean (a} any person

directly or indirectly controlling, controlled by, or under common
control with another person, (b} any person owning or controlling
10% or more of the outstanding voting securities of such other
person, (c) any officer, director,! or partner of such person, and
(d} if such other person is an officer, director, or partner, any
business or entity for which such person acts in any such capacity.

102, Cash Plow. “Cash Flw"i shall mean (a) the net profits

(or losses) as shown on the books of the Partnership (1) increased
by (A) the amount of depreciation and amortization deductions taken
in computing such net profits (or losses}, and (B) any non-taxable
income or receipts of the Partnership (excluding capital contribu-
tions, and the proceeds of any mortgages or of any other Partner-
ship obligations or loans to the extent used to finance capital
improvements or replacements), and (2) reduced by (A) payments upon
the principal of any mortgages upon the Property or of any other
Partnership obligations or loans, (B) expenditures for the
acquisition of the Property financed through capital contributions
or loans, or reserves previously set aside by the Partnership for

- such purposes, and (C) such reserves for new construction, capital
improvements, replacements, or repairs, or to meet anticipated
expenses as the Managing General Partner shall deem to be reason-
~ably necessary in the efficient conduct of  the Partnership
business, plus (b) any other funds' (including funds obtained from
financing and amounts previously set aside as reserves by the
gﬂanaging General Partner, where and to the extent it no longer
regards such reserves as reasonably necessary in the efficient
“conduct of the Partnership business) deemed available for distribu-
2tion and designated as cash flow by the Managing General Partner.

QO : _
= 103,  certified Public Accountant.v=~ “Certified Public

COaccountants” shall mean  -an independent firm of certified public
= accountants selected by the general partners; provided, however,
Sthe general partners shall obtain the advice and consent of the
Class A limited partners to the certified public accounting firm
selected. ' ;
104, Effective Date. “Effective Date” shall mesan the date
. that the samendments effected hereby shall become effective, which
- shall be the same as ths “Restructaring Date” as defimad in the
Debtor’s Second Nodified Plan of Recrganization as heretofore or
hereafter modified and confirmed the Bankruptcy Court in the
Partnership’s Chapter 11 bankruptcy case.

105, General Partner. "Canaral Partner"” shall mean any
entity as has heretofore been admitted, or as hereafter may be
admitted, to the Partnership as a general partner, including an
Existing General Partner, an Additional General Partner, and a
Successor General Partiner.
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(a) "Additional Ganefal'Partnar“ shall mean DAB & Co. or
Borden following its or his admission to the Partnership as a
new General Partner as prescribed by Section 302(a) of this

agreement but before becoming a Successor General Partner.

(b) “Existing General Partner™ gshall mean DAB & Co. oOr
Borden in its or his present capacitysas a General Partner.

(c) *"Succeasor General Partner” shall mean an Additional
General Partner following the conversion of the interest of
the Existing General Partners to a Limited Partner interest as

prescribed by Section 302(b) of this agreement.

|

106, Code, "“Code" shall mean the Internal Revenue Code of
1954, as amended, and shall include Treasury Regulations promul-
gated thereunder and administrative guidelines and interpretations

issued with respect thereto.

»Limited Partner” shall mean any of

- 107, Limited Partper.
. the Limited Partners, as heretofore defined, including a Class B

sook  3A8eme 870

Limited Partner and a Clase A Limited Partner.

(a) *Class A Limited Partner* shall mean a holder of one
or more Class A Units acquired pursuant to Section 302(d) of
thie agreement. :

(b} "Clamss BTLiuitﬁdﬁPaftnar" shall mean a holder of one
or more existing Units after the creation of the new Class A
Limited Partner interest as prescribed by Section 302(c) of

this agreement.

*Managing General Partner”
shall mean DAB & Co. or any other Gsneral Partner as RAY be
designated the managing general partner of thHe Partnership.

109, Partners, “Partners® ;hnll mean the General Partners
and the Limited Partners. ;

"Profits” and "Losses"” shall mean
the nic profits or net losses of the Partnership, respectively, as
shown ' on its books of account  after deduction of expsnses,
depreciation, and such other charges or additions as are ap-

propriate under generally accepted accounting principles consis-

tently applied.

|
111, Property. "Property" shall mean that certain 184-unit
apartment project developed on that certain parcel of land in
Shelby County, Alabama, as more particularly described on Exhibit
A attached hereto and incorporated herein by reference, together
with all real and personal property used in connection therewith or
in the operation thereof. !
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]
“Unit* shall mean a unit of interest in the

Partnership’s capital, Profits, Losses, and Cash Flow, including a
Class B Unit and a Class A Unit.

(a) "Class A Unit" shall mean one of the 100 units of
the new interest in the Partnership created as prescribed by
Section 302(c) of this agreement. '

(b) =Class B Unit“ shall mean one of the 100 existing
units of interest in the Partnership following the creation of
the new Class A Limited Partner interest as prescribed by
Section 302({c) of this agreement.

|
f
b

o
i The Partners do hereby

ratify the formation of the Partnership as a limited partnership
pursuant to the laws of the State of Alabama in order to carry on

' the business purposes for which provision is made herein. It is

the intent of the Partners that this agreement shall constitute a
certificate of limited partnership within the meaning of applicable
laws. |

The name and at}la under which the Partnership
shall be conducted is "Turtle Lake, Ltd.”

. The general character of the business of the
Partnership shall be to own, operate, and hold for investmant
income-producing residential real property. In connection
therewith, the Partnership shall have the authority to carry out
any and all activities not prohibited to limited partnerships under
applicable laws. ; -

- The term of the Partnership shall continue until
December 31, 2016, on which date it shall be dissolved, provided,
however, that the Partnership shall be terminated and dissolved
prior to such date as a result of the occurrence of any of the
svents set forth in Bection 701 of this agreement.

-

- B . Tha Partnership shall
maintain its principal place of business at Suite 200, 404 Avalon
Avenue, Muscle Shoals, Alabama 35660, and at the Property. The
Partnership may relocate its office from time to time or have such
additional offices as the Managing General Partner may determine.

Ll 1-4 - . H -1 - o)1 !..L_.!!': -yile ‘:.1_!?.:—!.‘ I Eres

2Q14__Exiiting_ln§g;g§;gi_'Thé General Partners are presently
DAB & Co. and Borden, which jointly hold one Unit. The Limited
Partners presently hold an aggregate of 99 Units.
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(a) On the Effective Datqla, DAB & Co. and Borden shall be
admitted to the Partnership as Additional General Partners.

(b) Immediately tharaaéftar, the Existing General

Partners shall become Limited Partners, and shall release all

rights that they may presently hold as General Partners to collect
from the Partnership any and all sums then due and owing by the
Partnership to the General Partners, including (1) unpaid loans and
accounts receivable, and (2) accrued and unpaid fees, including
unpaid organization fees, administrative management fees, acqguisi-

" tion fees, lease-up fees, operating deficit guaranty fees, working

ok 348nct 878

capital loan guaranty and incentive fees, and guaranty fees
incurred in lieu of the payment of ia premium for a surety bond.

(¢) Immediately thereafter, there shall be created a nevw
class of Limited Partner interests, namely Class A, and all
existing Units [including that held by DAB & Co. and Borxden after
the conversion of their interest as Existing General Partners to a
Limited Partner interest as prescribed by Subsection (b) of this

.section, as well as any Units held by DAB & Co. and Borden as

Limited Partners prior to such conversion of their interest as
Existing General Partners) shall be deemed to constitute Class B
Units, provided that -~- :

(1) an existing Limited Partner’s interest in the
Partnership by virtuéd of its ownership of
Clags B Unit(s) shall not be affected by the
existence of :any default by such Limited
Partner under any promissory note heretofore
given by it in- consideration for its existing
Unit(s); and | R

{2) all non-ownership interests (including gsecuri-
ty interests) in existing Units held by third
parties shall continue in the rights of Class
B Limited Partners to receive distributions

» under this agreement on account of their Class

) B Units, and no such interssts shall attach to

' any Class A Units that may be acguired by

- existing Partners pursuant to Subsection (d)

[ of this section.

{d) (1) Omn or before the Effective Date, DAB & Co. and
Borden shall contribute additional capital to the Partnership
aggregating $125,000, and certain of the existing Limited
Partners shall contribute additional capital to the Partner-
ship aggregating $250,000.

(2) 1In consideration for auch additional capital
contributions, DAB & Co. and Borden shall receive 33-1/3 Class
A Units, and such existing Limited Partners shall receive 66~
2/3 Class A Units. -

3
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(3) The additional capital contributions required
by Paragraph {1) of this subsection shall be made only in
cash. L

(e) In the event thit éhl additional capital contribu-
tions required by Subsection {d) (1) of this section are not fully

paid on or before the Effective Date, then other entities gqualified

to become Limited Partners may purchase (in cash) the Class A
Unit(s) that any General Partner or Limited Partner is obligated to
acquire but that it fails to purchase.

(f) It 4is the inténtinn of the Partners that the
Partnership have general pﬂrtnnrn continuously throughout the

process required by this lactiun 'to take place on the Effective
Date. 1
|

Except as maybe

otherwise provided in this agreement, the Partnership interests

shall be fully paid and non-assessable. No Partner shall have the

-right to withdraw or reduce its capital contribution to the

Partnership except as a result of (a) the dissolution and
termination of the Partnership, (b} in the case of the General

. Partners, their removal from the Partnership as General Partners as

provided in Section 504 of this agreement, or (¢) as othervise
provided in this agreement and in accordance with applicable law.
!

Except as
otherwise may be reguired by law, neither the General Partners nor
the Limited Partners shall be required to make any further capital
contributions to the Partnership.

:

(a) A separate capifal‘accnunt shall be maintained and
adjusted for each Partner. | i

(b) Blch.Pnrtnar B capital account shall include (1) the

~ amount of money contributed by the Partner to the Partnership, (2)

the fair market value of property contributed by the Partner to the
Rartasrship (met of liabilities securing such propsrty that the
Partnership is considered to assume or take subject to), and (3}
allocations to the Partner of Profits.

| (c} BEach Partner’s capital account shall be reduced by
(1) the amount of money distributed to the Partner by the Partner-
ship, (2) the fair market value of property distributed to the
Partner by the Partnership (net! of liabilities securing such
property that such Partner is considered to assume or take subject
to), (3) allocations to the Partner of expenditures of the
Partnerahip described in Section 705{&}{2){3] of the Code, and (4)

allocations of Losses. |

(d) The capital uccnﬁnt of each Partner shall be
maintained and adjusted in accordance with the Code.

- m——— A ar. Em— - -
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(a) Profits shall be distributed to the Partners from
Cash Flow on an annual basis, provided thabt the Managing General
Partner may set aside such reserves as are required by law or as it
deems appropriate or necessary for working capital or to meet
liabilitfll and obligations of the Partnership, whether contingent
or otherwise. ;
(b) Subject to Section 402 of this agreement, Profits

shall be allocated among and di.:rtributad to the Partners as
follows: : l

(1) To Class A Ljimited Partners, until their

. distributions under this subsection and under

S8ection 402(b) of this agreement aggregate (A)

the amounts of their contributions to the

Partnership on the Effective Date pursuant to

and in accordance with Section 302(d)(1l) of

this agreement, plus (B) a return of 15% per
annum thereaon} Fhan

(2) 50% to Class h Limited Partners and 50% to
Class B Limited Partners.

g o
S
X

position of Partnership Assets

{a) Subject to Subsection (d) of this section, in the
event of the sale of all or substantially all.gf the assets of the
Partnership, refinancing of the Property, condemnation by govern-

> mental authority or pursuant to a private right of condemnation, or
receipt of insurance funds from casualty in excess of the expensa
g of repair or replacement to the extent permitted by the holder of
@ any mortgage on the Property, the net proceeds realized shall first
be distributed to the payment of any debts and liabilities of the
Partnership and to the establishmant of any resarve that the Nanag-

ing Genaral Partner deems reasonably necessary to provide for any

- contingent or unforeseen liabilities or obligations of the
Partnership. - | o

s

{(b) Subject to Subsection (d) of this iqgt%nn,_tn the
extent that such net proceeds exceed such debts and liabilities and
reserves therefor, such proceeds shall be allocated among and
distributed to the Partners in the manner set forth in Section
401(b) of this agreement with respect to annual allocations and
distributions of Profits from Cash Flow.

(c) The distributions pfalcrihad by Subsection (b} of
this section shall be made promptly upon the raceipt of such net
proceeds, provided that any remaining balances of any reserves for

1
1
1
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debts and liabilities shall be 13.:!..1'.nt:.:f:':'d:u;n:ueu:l promptly upon the
determination by the Managing General Partner that it is no longer
necessary or appropriate to maintain such reserves.

(d) The Managing General Partner or an affiliate thereof
is presently entitled to a commission not to exceed 3% of the gross
sale price in the event that it | renders brokerage services 1n
connection with the sale of all or substantially all of the assets
of the Partnership. As of the Bffective Date, the Managing General
Partner assigns such right as follows: 508 to the General
Partners; and 50% to the Class A Limited Partners.

The Partners understand
and agree that the allocations of Profits and Losses prescribed by
this agreement apply for federal income tax purposes, as well as
for Partnership accounting purposes. The allocations set forth in
tax information returns to be filed by the Partnership shall be
determined in accordance with this agreement, and each of the
Partners agrees to report on its: federal income tax return 1ts
share of Profits or lLosses in accordance with such Partnership
information returns. ]

404. Return of Capjtal Contributions

(a) The General Partners shall not be perscnally %iabln
for the return of the capital contributions of the Partners, if and
to the extent that any return is reguired, and any such return
shall be made solely from the assets of the Partnership.

(b) If any Partner shall receive the return of all or a
part of its capital contributions, it shall nevertheless be liable
to the Partmership for the sum returned, together with interest
thereon, to the extent necessary to discharqe the Partnership’s
liabilities to creditors who extend credit or whose claims arose
prior to such return of capital contributions or as otherwise
provided under applicable law. {

{c) The Phrtnarnhip shall not pay interest on capital
contributions of any Partner except as otherwise provided herein as
to Clavs A Limited Partners at the time of the sale or refinancing.

Article Vi Rights and Responsibilities of the Genaral Parkaars
| 114 The

General Partners and each of them shall have the following rights
and responsibilities: 5

(a) To supervise and operate the Partnership business;

(b} To represent the Pﬁrtnarnhip in all transactions
and dealings with other parties consistent with
their fiduciary obligation to the Partnership;

I
4
I
.
|
I
'
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(c) To establish and n@intain checking, savings, and
other banking accounts on behalf of the Partner-
ship, as they may deem appropriate;

|

(d) To cause to be prepared and filed all federal and

state tax information returns;

i L

(e) To furnish the partners with all information and
accounting of the business of the Partnership on a
timely basis and when and if requested by any
Partner; g

]

(£) To devote such time to the Partnership business as
may be necessary to carry on and conduct such
business consistent with their fiduciary obligation

to the Partnership;

(g) To maintain and review all books of account for all
| costs and expenses incurred in connection with the
business of the Partnership;

(h) 'Fo maintain their n;it worth at levels in conformity
with the published audit guidelines or other rul-

- ings of the Internal Revenue service in order for
the Partnership to be classified and treated for
federal income tax purposes as a partnership; and

l

(1) To take no actions to causes any non-recourse mort-
gage indebtedness of the partnership on the Proper=
ty to become recourse indebtedness of the Partner-
ship. o

LUAS LT

.11 RS Flv
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. l |
(a) The Managing General Partner shall be solely
responsible for the management of the Partnership business.

(b} In addition to any other rights and powers that it
BaAy possess undar applicable law or t to this agresment, the
Mansging Gemsral Partner (sither rectly or through a designes)
shall have all specific rights and powers reguired oI appropriate
' to its managament of the Partnership business, which shall include,
without limitation, the following rights and powers on behalf of
the Partnershipi !

_ |
{1y To acquire, hold, lease, encumber, pledge,
option, exchange, or otherwise dispose of real
property (or rights or interests therein) of
any nature whatsoever, as may be necessary oI
advisable for the operation of the Partnership
business; = |

L

e
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(2)  To borrow money for Partnership purposes and,
if security is required therefor, to execute
‘and deliver all instruments, deeds of trust,
mortgages, sechrity agreements, assignments,
or other security documents relating to all or
a portion of the assets of the Partnership, as
may be necessary or advisable for the opera<
tion of the Partnership buseiness;

(3) To enter into contracts, agreemenis, or ar-<
rangsments concerning the assets of the Part-
nership, as may be necessary or advisable for
the operation of the Partnership business;

: t

|

(4) To employ such persons, agents, or independent
contractors as may be necessary or advisable
for the operation of the Partnership business;

(5) To pay all expenses reasonably incurred in the
operation or administration of the Partnership
business and to establish reserves for liabil-
‘ities and obligations of the Partnership,
whether contingent or otherwise;

{6) To place record title to, or the right to use,
any assets of the Partnership in the name(s)
of such nominee(s) ag may be necessary oOr
advisable for the operation of the Partnership
business; and |

e L — — .-

(7) To execute and deliver any and all instruments
to affectuate ‘the foregoing and to take all
such actions as may be necessary or advisable
for the operation of the Partnership business.

(C) The partnership lihlll enter into a management

agreement with the Managing General Partner, as Property manager.

(1) Such agreement! shall provide for a management
fwe in a monthly amount equalito 4% of monthly gross income
collected from ths Propesrty, provided that the management fee
is subisct to future increases after three (3) years from the
Effactive Dates. :

r o

(2) The Property manager shall provide, at its own
expense, management personnel who will be responsible for
supervision of on-site personnel and other administrative
duties, and will bear in-house accounting, bookkeeping, and
clerical expenses. The Partnership will bear the expense of
the salaries for on-site personnel, such as resident managers
and maintenance personnel, and all operating expenses includ-
ing, without limitation, advertising, office supplies, repair,
and maintenance expenses.



4

(3) Nothing contained herein shall be deemed to
preclude the payment to the General Partners or their affili-
ates of charges and fees not designated herein, provided that
such charges or fees are for goods or services required by the
Partnership and are not in excess of the customary market
price for similar goods or services as the Partnership may
procure from unaffiliated parties. '

(4) The Pnrtnarlﬁip hereby acknowledges that
affiliates of the General Partners may perform services on
behalf of the Partnership. |

Notwith-

standing anything in this agreement to the contrary, the General
Partners shall not have the right or authority to --

sook S48 ruce 884

(a) dﬁ any act in cnntfnv-ntinﬁ of this agreement;

(b} do any act that would make it impossible to carry
on the ordinary business of the Partnership; sub-
jact to Subsection (g) of this section, the sale of
all or any portion(s) of the Partnership’s property
shall not be deemed to be an act making it impos-
sible for the Partnership to carry on its ordinary
business; o

{c) confeas a judgmﬂnt?ngainnt,the Partnership;

(d) possass Purtnnrihiﬁ property or assign the rights
of the Partnership in specific Partnership property
for other than Pnrtnurlhip PUrposes;

(e) admit a person ',ug a Gan-fgl;;,_g;:tnar or Limited
Partner except as otherwise provided in this agree-
ment; ' |

(f) receive any fees or other sums from the Partner-
ship, except as expressly authorized hereby [g¢e
$ 502(c)); specifically, the General Partners shall

¥ not receive any fess of the types described in
- . Bection 302(b)(2) of this agresmsat; oOr

(g) sell all or nny'p&rtinn(lj of tha Property cother
than upon a vote of the Limited Partners (gee

§ 607) and the approval of the Managing General
Partner. B

504. Removal of General Partners
(a) Upon a vote of the Limited Partners (sge § 607), a

General Partner may be removed from the Partnership for cause. For
purposes of this agreement, “cause” for removal of a General
Partner shall be defined as follows:

- “|
: 5
o
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{1) Prior to the first annual anniversary of the
Bffective Date, willful neglect of its duties
or fraud; and |

|

(2) Thereafter, willful misconduct, gross negli-
gence, or fraud.

i 1

(b) Written notice of tHe removal of a General Partner
shall be served upon it either by certified or registered mail
return receipt requested, or by personal delivery. Such notice
shall set forth (1) a detailed statement of the facts upon which
the assertion of “"cause” ie based, (2} a statement of the per-
centage of Units voting for ramavnl, and (3) the date uypon which
the removal is to become effective, which date shall not be less
than 45 days after the General Partner-’s receipt of such notice.

{c) Upon receipt by the to-ba-rmved General Partner of
such a notice, the remaining General Partner(s) (or if there be
none, then the to-be-removed General Partner) shall cause an
accounting to be prepared by a Certified Public Accountant covering
the transactions of the Partnership since the end of the previous
fiscal year.

(d) Each General Partner expressly reserves the right to
contest the existence of "cause” for removal. In the event that
the to-be-removed General Partner does so, such dispute shall be
resolved by any court of competent juriﬂdictinn athar than the
United States Bankruptcy Court for the *Northern District of
Alabama. |

L
203, Liabjlity and Indemnification of General Partners

(a) No General Plrtnlf (including any directors,
officers, and employees of a General Partner) shall be liable,
responsible, or accountable in damages or otherwise to the
Partnership or to any Limited Partner for any liabllity or losas
relating to the performance or | non-performance of any act
concerning the business of the Pnrtnaruhip, provided that the
General Partner was acting in good faith and within the scope of
its auxtority, except for acts taken or not taken that would
constitute “"causs” fnr'th--G-nlrll'llrtn-r'- removal under Section

504(a) of this agreement.

(b} The Partnership {but ’nut the Limited Partners) shall
indemnify and hold harmless each General Partner (including any
dirautnrl, officers, and employees of a General Partner) against
any liability, loss, or threat of  liability or loss, including
legal fees, as a result of any claim or legal proceeding relating
to the performance or non-performance of any act concerning the
business of the Partnership, provided that the General Partner was
acting in good faith and w-thin the scope of its authority, except
for acts taken or not taken that would constitute "cause®* for the
General Partner‘s removal under Sectiocn 504(a) of this agreement.
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(c) The Partnership and the Limited Partners, jointly
and severally, hersby release each General Partner (including any
directors, officers, and lmpluynanlnf a General Partner) from any
liability or loss to the Partnership or the Limited Partners under
the circumstances set forth in this section.

|
: (d) Any liability of the partnership shall first Dbe
satisfied out of the income or assets of the Partnership (including
the proceeds of any insurance that the Partnership may recover)
and, if such assets shall not be sufficient to satisfy such
liability, the liability shall be borne by the General Partners.

F

of Individual General Partner
* (a) Borden and any additional or successor General
partner other than the Managing General Partner shall have the
right voluntarily to retire or withdraw as a General Partner from
the Partnership with the prior consent of the Managing General
Partner, provided that the partnership has received an opinion of
counsel selected by the Managing General Partner to the effect that
guch retirement or withdrawal will not affect the classification of
the Partnership as a partnership under the Code. Such General
Partner shall not retire or withdraw from the Partnership without
30 days’ prior written notice to the other Partners, and the
effective date of such retirement or withdrawal shall be no soconsr
than the expiration of the foregoing 30-day notice period. The
Managing General Partner, at such time, shell amend this agreement
to reflect the foregoing and 80 notify all of the Partners and
creditors of the Partnership. ;

i |

(b) Upon such retiressnt or withdrawal, such retiring or
withdrawing General Partner shall not be de d to be liable with
respect to any debts or liabilities that the artnership incurred
in connection with: activities occurring subsequent to the date of
retiremant or withdrawal,

(c) Upon such retirement or withdrawal and the con-
tinuan~e of the Partnership as provided herein, such retiring or
withdrawing Genaral Partner’s interest in the Partnership shall be
transferred to, and paid for by, any remaining or successor Genaral
Partner(s) as shall be agreed to by such retiring or withdrawing
Gensral Partmsr and the remaining or sucCessor General Partner(s).
In no event, however, shall the remaining General Partner(s) have
less than a 1% interest in Profits and Losses for federal income
tax purposes. i
el 2 Y. R1IONCE anc .L'vi-t.";'-*.! BE OF he LiRited YAILNE

A Limited Partner shall not be bound by, or
be personally liable for, the expenses, lijabilities, or obligations
of the Partnership except as otheryise provided in this agreement.

o ——— ) . .|
i - i ' .
—_ -.?....I;:'-‘-:.- L. L F
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l A Limited Partner shall
take no part in the comduct or control of the business of the
Partnership, and shall have no right or authority to act for or to
bind the Partnership in any manner|whatsoever.

603, Assignpent of Units

t
(a) A Limited Partner shall have the right to assign all
or any portion of its Units by a written assignment, provided that
{1) the terms of such assignment are not in contravention of any of
the provisions of this agresment, and (2) such assignment, together
with prior assignments, would not result in the sale or exchange of
50% or more of the total interest in the Partnership capital and
profits within a 12-month period. |
i
(b) - Such an assignment shall become effective on the
later of the effective date set forth in the written instrument of
:;lignmant, and the satisfaction of all of the following condi-
A0NE 3 - |

S
(1} The assignor and assignee execute and ack-
nowledge a written instrument of assignment,
together with such other instruments as the
Managing General Partner may deem hecessary Or

.- . desirable to effect the admission of the
- assignee as a substitute Limited Partner;

(2) Such instrument of assignment has been deliv-
- ered to and received by the Managing General
Partner; i
(3) The written consent of the Managing General
Partner to suych substjtution has been ob-
tained, the granting of which shall not be
unreasonably withheld;

{4) A transfer f:ﬁ has been paid to the Partner-
ship in an amount sufficient to cover all
reasonable expanses connected with such as-
signment and substitution including, without
limitation, attormay’s fess and recording
costs; and : |

| (S) The Partnership has received, if required by
any Partner, an opinion of counsel selected by
the Managing General Partner to the effect
that such sale (A) will not result in termina-
tion of the Partnership under applicable law,
(B) will not 'result in termination of the
Partnership for federal income tax purposes,
(C)} will not change the status of the Partner-
ship as a partnership for federal income tax
purposes, and (D) will not give rise to lia-
bility of the Partnership, any Partner, or any

800k 34 8psce 887
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agent or advisor of any Partner for violation
- of applicable securities laws.

{c}) (1) An assignee of a Partner’s interest in the
Partnership shall be entitled to receive distributions of cash
or other property from the Partnership attributable to the
interest acquired by reason of such assignment from and after
the effective date of the assignment of such interest to it
except as provided in Paragraph (2) of this subsection.

; |

(2) The Profits and lLosses attributable to the
Partnership interest acquired by reason of such assignment and
distributions thereof during any fiscal year of the Partner-
ship shall be divided among and allocated between the assignor
and assignee of such interest based upon the length of time
during such fiscal year, as measured by the effective date of
the assignment, that the interest was owned by each of them,
and not upon the date(s) during such fiscal year on which
income was earned or losses were incurred by the Partnership.

(dYy - Any and all non-ownership interaests (including
sacurity interests) in existing Units heretofore granted to third
parties shall continue in the righte of Class B Limited Partners to
receive distributions under this agreement on account of their
Class B Units, but no such interests shall attach to any Clases A
Units that may be acquired by existing Partners pursuant to Section
302(d} of this agreement. o

. . ,

(e) No Limited Partner shall have the right to bring an
action for partition against the Partnership.

| o

£04. Apgolniment of Atiorpay-in-Fact
_ i LD Lo T LTI

(a} Each Limited Partner hereby irrevocably constitutes
and appoints the corporate officers of the Managing General Partner
and any successor Managing General Partner, its true and lawful
attorneye, in its name, place, and stead, to (1) execute, ack-
nowledge, swear to, and file (A) this agreement and all amendments
hereto required by provisions hereof or by applicable law, (B) all
cartificates, documents, or instruments that may be required to
qualify or coantinue the Partnership as a limited partnership, (C)
all instruments that effect an amendment or modification of the
fartnarship pursuant to the terms of this agreament, (D) all
instruments necessary to effect the dissolution and termination of
the Partnership pursuant to the terms of this agreement, and (E)
all such other instruments as may be deemed necessary or ap-
propriate by the Managing General Partner to effectuate the terms
of this agreement, and (2) take any and all such other action as
the Managing Genaral Partner may deem necessary or desirable fully
to carry out this agreement in accordance with its terms.

(b) It is expressly understood and intended by each Limited
Partner that the foregoing power of attorney (1) is coupled with an
interest and irrevocable, (2) shall survive the death of any

- S e
) ’ -'- . N . .
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|
Limited Partner who shall die during the term of the Partnership,
(3} may be exercised for each Limited Partner individually or as
attorney-in~fact acting for all Limited Partners together, (4)
shall survive the delivery of an assignment by a Limited Partner of
all or any portion of its Units except that, where the Limited
Partner has assigned all of its Units and the assignee thereof has
been approved by the Managing General Partner for admission to the
Partnership as a substituted Limited Partner, the power of attorney
shall survive the delivery of such assignment for the sole purpose
of enabling a corporate officer of the Managing General Partner to
execute, acknowledge, swear to, and file any document necessary to
effect such substitution, (5) shall in no way cause a Limited
Partner to be liable in any manner for the acts or omissions of a
General Partner, and (6) shall be deemed to be ratified and
reaffirmed by each substituted Limited Partner upon its admission
to the Partnership. .
605. . Death., Incapacity, or Diggnlgtign of Limited Partner

(a) Neither the death nnivr the adjudication of bankrupt-
cy, insanity, or incompetency of a Limited Partner who is a natural
person nor the liquidation nor dissolution of a Limited Partner
that is not a natural person shall constitute an “event of dissolu-
tion" as that term is defined in Section 701 of this agreement nor
otherwise affect the continuing existence of the Partnership.

(b} . Upon the death or the adjudication of bankruptcy,
insanity or incompetency of a Limited Partner who is a natural
person, his/her legally-authorized personal representatives shall
have all the rights of a Limited Partner for the purpose of
settling or managing his/her estate, and shall have such power as

cnysuch party poasessed to make an assigoment of his/her interest in
Grythe Partnership in accordance with the terms hereof and to join
3with such assignee in making applicatiolf “to substitute such
w agssignhee as a Limited Partner. ,

= o

g - {c} Upon the adjudication of bankruptcy, d_:ln:nlutinn, or
¢~y other cessation to exist as a legal entity of any Limited Partner
o
>

that is not a natural person, the authorized representative of such
entity that is anthorized to wind up and disposs of the business of
such entity shall have such powsr as such Limited Partner posssssad
to make an assignment of its ipnterest in the Partnership 1in
scoordance with the terms hersof and to jsis with such assignee 1n
making application to substitute such assignes as & Limited
Partner. -

ers., Each of the Class
A Limited Partners represents and warrants to the Partnership and
the General Partners that -- i

(a) its net worth and income are adequate to support
the obligations incurred by its admission to the
Partnership;

|
1
1
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(b)
(¢}

(d)

v i

b
i
i

it has read and is familiar with this agreement;

its address, as gthted on its Limited Partner
signature page or 'admission amendment, is its
rincipal place of residence or business, and that
t has no intention iof moving its principal resi-

dence or business from the state noted thereon; and
1

- it will not l!ll;, érnn:f&r, agssign, or convey a

Class A Unit except (1) pursuant to an effective
registration or exemption under applicable federal
and state securities laws, and (2) in accordance
with the conditions set forth in Section 603 of
this agreement. f

Whenever a provision of this agreement

requires or permits certain action to be taken by or on behalf oi
the Partnership upon a vote of the Limited Partners [see §§ 103,
503(g), 504(a) & (d), 701{c) & (d): & 901(a)(1)]), such provision
shall be construed as follows: |

(a)

(b)

Only Class A Limited Partners shall be entitled to
vote until all such holders have received the

- distributions to which they are entitled under

Subsection (b) of Sections 401 and 402 of this
agreement, after which time all Limited Partners
shall be entitled tnivnta; and

The action may be taken by a vote of 51% of the
Class A Units or, if all Limited Partners have
become entitled to vote, a vote of 2/3 of the
Unitse. |

i
) N LT L

! : . ! " LS i"__!-' e . . - rarLnerLpyl ’

| The Partnership shall Dbe

dissolved and terminated upon the occurrence of any of the

following eventes:

-

(a)
(b)

(c)

The expiration nf'thi term of this agrssment;

The removal, retiremsnt, dsath, adjudication of
insanity or incompetency of a General Partner (orx
other incapacity that prevents a General Partner
from effectively discharging the duties set forth
in this agreement) unless, within 90 days from such
event, the remaining General Partner(s) elect(s) to
continue the business of the Partnership;

The removal, retirement, death, adjudication of
insanity or incompetency of the last remaining
General Partner (or agther incapacity that prevents
the last remaining General Partner from effectively

F
I
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discharging the dutiLs set forth in this agreement) .

uniess the Partnership by a vote of the Limited
Partners (gee § 607), elects to continue the busi-
ness of the Partnership and designates one or more
successor General Partners at least one of which
consents to and accepts such designation subject to
the terme of this agreement as of the date of such
event necessitating: the election to continue the
business of the Partnership; or -

(d) Ths decision by thl!ﬂlnnging General Partner that
it would be in the best ilnterest of the Partnership
for it to dissolve and the approval of the Limited
Partners upon a vote thereof (gee § 607).

702, Distributions upon Dissolution

- (a) - Upon the dissolution and termination of the
Partnership, the Managing General Partner shall take full account
of the Partnership assets and liabilities, the assets shall be
liquidated as promptly as is consistent with obtaining fair value
therefor, and the proceeds therefrom, to the extent sufficient
therefor, shall be applied and distributed in the following oxder:

({1} To the payment of all creditors, other than
Partners, in the order of priority as provided
by law except any claims of secured creditors

~ whose obligations will -bs assumed or otherwise
transferred upon the liquidation of the Part-

nership assets;
{

(2) To tha payment of any obligations of the

Partnership to any Pnr@::r;

, } v
{(3) To the establishment of any reserves that the
.-  Managing General FPartner deems reasonably
necessary for any contingencies or unforeseen
liabilities or obligations of the Partnership,
‘such reserves to be paid over by the Managing

¥ Cansral Partner to an sscrow sgent or held for
: the purpose of dishursing sech Teserves in

payment of any of such contingencies and, at
the . ation of such pariod as the Managing

-J General Partner shall deem advisable, the
balance thereof to be distributed in accor-
dance with Paragraph (4) of this subsection;
and :

(4) To the partners in accordance with the provi-
sions of Section 402 of this agreement.

(b} In the event thatiit becomes necessary to make a
distribution of the Partnership! property in kind, then such
property shall be transferred and conveyed to the Partners or their

]
{
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-
assigns, so as to vest in each of them, as a tenant-in-common, a
percentage interest in the whole of such property equal to the
percentage interest 'such Partner would have received had such

property not been distributed in kind.

(c) A reasonable time, 1:nn determined by the Managing
General Partner not to exceed one year from the date of an event of
dissolution, shall be allowed for the orderly liguidation of the
assets of the Partnership and the discharge of Partnership

liabilities. |
' !

o) Upon liquidation of the
Partnership and the winding up of Partnership affaira (or the
liquidation of a Partner’s interest in the Partnership), in the
event that a Partner has a negative capital account after the
allocation of profits (gains) described in Section 402 of this
agreement and the distribution of proceeds pursuant to that
section, such Partner shall contribute to the Partnership an amount
of cash equal to the amount of his negative capital account by the
end of the taxable year of the Partnership in which such liquida-

tion occurs (or, if later, within 90 days after the date of such

liquidation), which amount shall be distributed to tha Partners
having positive capital accounts after first applying such amount
to pay any outstanding obligations to creditors of the Partnership.

704. Statement of Inteption. |Each of the Partners shall be
furnished by the Managing General Partper with a statement
prepared, at Partnership expense, by a Certified Public Accountant,
which shall set forth the assets and!liabilities of the Partnership
as of the date of complete liguidation and distribution as herein
provided. Such statement shall also include a schedule of the
receipts and disbursements made with respect to the termination
hereunder. L s
Upon the completion of
termination in accordance with the terms hereof, the Partnership
shall terminate and the Managing General Partner shall execute,
acknowledge, and cause to be filed a certificate of cancellation of
the Partnership whereupon the Partnership will cease to exist in
all respects. |

| |

, IMWIM In the event of a dissolution of
the Partnership, ligquidation of the asswts of the Partnership and

discharge of its liabilities may be carried out by a liquidating
trustee or receiver, which shall be a bank or trust company O
other person or firm having experience in managing, liquidating, or
otherwise handling property of the type then owned by the Partner=
ship. Such liquidating trustee or receiver may be designated by
the Managing General Partner. A liquidating trustee shall not be
personally liable for the debts of the Partnership, but shall have
such other obligations and authorities as are given the Managing
General Partner pursuant to this agreement or as may be agreed upon
between the Partners and the liquidating trustee.
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801. DBooks and Records

(a) The Managing General Partner shall maintain full and
accurate bocks of the Partnership, showing all receipts and
expenditures, assets and liabilities, profits and lomsses, and all
other records necessary for recording the Partnership’s business

and affairs, including those sufficient to record the allocations
and distributions as set forth in Article IV of this agreement.
Such boeks and records shall be open for the inspection and
examination by any Partner, in person or by ites duly-authorized
represantative, upon reasonable notice and at reasonable times at
the offices of the Partnership. |

i
- (b) The Pnrtnlrlhig books and records shall be kept on
the accrual method of accounting for federal income tax reporting

- purposes, but such method may be changed by the Managing General

Partner. ;

The 'an?nual accounting period of the

‘Partnership shall be the calendar year.

203. Annual Pinancial Statements and Reports

{a) An annual audited report within ninety (90) days of
end of the fiscal year showing the revenue and expenses of the
Partnership and the balance sheet thereof shall be prepared for the
Partnership by a Certified Public¢ Accountant. Such accountant
shall prepare and furnish to each Partner a copy of such balance
sheet, a statement of revenus and sxpenses, a statement of such
Partner’s share of the Partnership’s Profits and Losses and
distributions from Cash Flow, if any, a letter of said accountant
covering such balance sheet and statements, completed copies of the

- Partnership’s federal information: return, and any similar state

income tax return required by applicable law.

(b) Each Partner’s k-1 will be mailed to it within 75
days of the end of sack fiscal yeariof the Partaership. The annual

. report shall be sant to the Limited Partners within 120 days of the
end of each fiscal year of the Partrership. The Partnership shall

also furmish to any Limited Perther such other reports on the
operation of the Partnership as may be reasonably requested.

All funds of the Partnership shall be
deposited in its name in such checking and savings accounts or time
certificates as shall be designated by the Managing General
Partner. Withdrawals therefrom shall be made upon such signa-
ture(s) as the Managing General Partner may designate.

;
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'Buctinn 6231{a)(7).

805, Tax Returns and Blgcﬁig?g

(a) In addition to the annual report, the Managing
General Partner shall, at Partnership expense, cause income tax
information returns for the Partnership to be prepared and filed
with the appropriate authorities.

I 1
(b) All elections required or permitted to be made by
the Partnership under the Code shall be made by the Managing
General Partner in its sole discretion. The Managing General
Partner shall be the “tax matters person” as defined under Code

.
(a) This agreement may La amended at any time under the
following circumstances:! |
(1) Upon a vote :'uf the Limited Partners {(gee
| § 607) and the concurrent approval of the
Managing General Partner; or

(2) By the Hanﬁgiﬂq partner without the approval
of the Limited Partners whenever -=-

- (A) there is !a need to include any provision

as may be required by applicable law to
be included in this agreement;

(B} there '-il! a need to correct a false or
erronecus statement in this agreement or
to clarify a provision of this agreement
‘without changing the substance thereof;
|
(C) it is necessary O appropriate, in the
. | opinion of counsel selected by the Manag-
; ing General Partner, to satisfy the re-
" gquiremsnts of the Cods, to maintain the
status of a partnership or to nntj.lfi' the
roguiramsnts of applicable secur ties
laws; or

(D) any other terms of this agreement provide
for amendments without the approval of
the Limited Partners including, without
limitntiqn, the substitution of Limited

Partners.

(b) the procedure reéarc!ling amendments to this agreement
pursuant to subsection (a)(1l} n:!,’ this section shall be as follows:

[ b
r i
I

- o, |
. ¥ II._'I.
Do ' e
I !

] ) :

o
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(2)

(3)
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. |
Such amandmanéa may be proposed by the Manag-
ing General Partner or by a proposal in writ-
ing, signed by Limited Partners heolding at
least 20% of the Units entitled to vote (gee
§ 607) and delivered to the Managing General
Partner and the Partnership at the addresses
herein set forth; .

Within 15 days of its proper proposal, notice
of such proposed amendment, the text thereof,
and a ballot :shall be sent to each Partner
entitled to vote (gge § 607) by certified mail
return receipt regquested, at the laast known
address of such Partner; |
. I
(A) Such notice shall set forth the recomman-
dation of ths Managing General Partner
with respect to the passage or rejection
of such proposed amendment and a brief
explanation of the reascns therefor;

(B) The Hanaéing General Partner shall sign
the notice to acknowledge its recommenda-
tion; and

(C) The ballot supplied with the notice of
such proposed amendment shall state that
the vote of each. Partner is due, at the
offices of the Partnership, in writing
within 15 days of the date of the notice
of proposed amendment (which shall be the
date of the postmark of such notice), and
shall provide that those Partners whose
ballots are not PFeteived by such date
shall be deemed to have voted in accord-
ance with the recommendation of the Man-
‘aging General Partner; and

If such amendment is passed in accordance with
the foregoing procediire, the Managing General
Partaer is hereby expressly authorized to
amend this agreement by use of the power-of-
attornsy contained in Section 604 of this

agreement.

' i

902, Meetingg. Meetings of the Partnership may be called by
the Managing General Partner and shall be called by it upon the
written request of Limited Partners holding at least 10% of the

Unites entitled to vote (see § 607ﬁ.

. —— —_——t—— s E -
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903. Other Ventures. Except as otherwise provided in this
agreement, any of the Partners may engage in or possess an interest
in other business ventures of any nature and description, including
those that may compete with the Partnership, without any obligation
to share any profits therefrom; with the Partnership or the
Partners.

1

All notices under this agreement shall be in
writing, duly signed by the party giving such notice, and trans-
mitted by registered or certified mail addressed as follows:

(a) If given to the Partnership or the Managing General
Partner, at the addresses set forth in Section 205
of thies agreement or at such other address as the
Managing General Partner may hereafter designate in
writing; and ]

o

(b) If given to any Limited Partner, at the address
noted on the Limited Partner signature page oOr
admigsion amendment for each Limited Partner, or at
such other address as it may hereafter designate by

notice to the Partnership.

90S, Captjions, Section titlgs or captions contained in this
agreement are inserted only as a matter of convenience and for
reference, and in no way define, ‘limit, extend, or describe the

scope of this agreement or the intent of any provigsion hereof.
06. i on | %

(a) Whenever the 'ninlgular number is wused in this
agreement and when reguired by the context, the same shall include
the plural. : 1 .

(b) Whenever the nautarigander is used in this agreement
and when required by the context, the same shall include the
masculine or feminine gender. %

(c} Whenever the tatm!'par-nn" or "party* is used in
this tagresment, the same shall include carporation, firm,
partnership, proprietorship, or other form of association.

$07. Rinding Agrsament =
| -

(a) This agreement is subject to the approval of the
Bankruptcy Court in the Chapter 11.cases of the Partnership, DAB &
Co., and Borden. Upon such approval, this agreement shall be
binding upon each of the existing Limited Partners {i.e., the
entities that shall become Class B Limited Partners as prescribed
by Section 302(c) of this agreement], irrespective of whether it
signs a counterpart hereof, a Limited Partner signature page
hereto, or an admission amendment hereof, or otherwise accepts the

amendments effected by this agreement.
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(b) Bubjnct to Eubnnctipn (a} of this section, this
agreement may be sxecuted in any number of counterparts and all of
such counterparts shall be deemed an original and for all purposes
constitute one agreement binding on thu parties hereto, notwith-
standing that all parties are not aignatnry to the same counter-
part. l

(¢) BExcept as otherwise provided herein to the contrary,
this agreement shall be binding upon and inure to the benefit of
the pnrtial hereto, their perscnal representatives, successors, and
assigns. - [

' j
This agr;.-rmnt. shall be governed by and

construed in accordance with the laws of the United States and of
the State of Llnbm o

i

d | Anything in this

agresment to the contrary notwithstanding, no Partner or any
assignee of the interests thereof shall be a person or organization
prohibited by law from becoming such. Any assignment of an
interest in the Partnership to any person or organization not
meeting such standard shall be vuiﬂ and ineffectual and shall not
bind the Partnarship. |

If any prnvllinn of this agreement shall
be declared invalid or unenforceable, the remainder of this
agreament will continue in full force and effect so far as the
intent of the parties can be cnrriaﬂ out. =
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sworn, have affixed their
first above written.

In witness whereof, the parties hereto,
hande and seals as ©

M
pAS A. BORDEN & COMEANY

1
!
|
3

—r — ____ By: _ _
Witness ~
Title:
STATE OF ALABAMA )
COUNTY OF ) _
1, ’ a Notary public, hereby certify
that , whose name as
is signed toO the

of Das A. Bnrdmr & Company,

soos  348ruce 898

a anpnrat ion,
foregoing instrument, and who is known to me, acknowledged before
f the contents of this instru-=

me on this day that, being informed o
full authority, executed the

ment, he, a8 guch officer and with
4 as the act of said corporation.

game voluntarily for an
, 1991.

Given under my hand this | day of

Notary Public
My cpmminainn expires:

inyed: on following pagel

i

[signatures cont

. kel - .,
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[signatures continued frnn.praceding page}
INDIVIDUAL GENERAL, PARTNER:

: 1

Witness DAS A. BORDEN

STATE OF ALABAMA ) ;

COUNTY OF ) i

I, | ,ia Notary Public hereby certify

that Das A. Borden, whose name is signed to the foregoing instru-
ment, and who is known to me, acknowledged before me on this day
that, being informed of the contents of this instrument, he
executed the same voluntarily.

Given under my hand this day of ; 1991.

Notary Public
My commission expires:

[ ]
1
1
|
1
|
|
|

|
[Limited Partner signature
pages to follow this page]
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A tract of land situated in! the Southwest Quarter of the
Northeast Quarter of Section 5, Township 19 South, Range 1 West,
Shelby County, Alabama, more particularly described as fellows:

- |

. Begin at the Northeast corner of said Southwest Quarter of
Northeast Quarter and run West along the North line therefor for
661.23 feet; i

THENCE turn left 88 dagraani57 minutes 22 seconds and run
Southerly for 330.66 feet; ;

|
THENCE turn right 89 degrees 02 minutes 14 seconds and run
Westerly for 258.06 feet to a poeint on the Easterly right-of-way
line of U.S. Highway #280; =

THENCE turn left 95 degrees 52 minutes 30 seconds and run
Southeasterly along said Easterly right-of-way line for 60.32 feet;

THENCE turn left 84 degrees 07 minutes 30 seconds and run
Easterly for 286.78 feet to the beginning of a curve to the right
having a radius of 189.87 feet and a central angle of 90 degrees 34
minutes 50 seconds;

THENCE Easterly and Southerly 'along the arc of said curve for
300.17 feet; :

i
THENCE Southerly, tangent to said curve for 148.50 feet;
THENCE turn left 90 degrees aﬁd run Easterly for 254.15 feeat;

THENCE turn right 90 degreanf27 minupigwis_nacunda and run
Southerly for 218.26 feet;

THENCE turn left 90 degrees and run Easterly for 176.0 feet to
a point on the East l1ine of sajid Southwest Quarter of Northeast

Quarter; :
I

TsENCE turn left 90 degrees and run Northerly along said East
line for 956 feet to the POINT OF BEGINNING.

Contains 10.7436 acres }
' !.

RXHIBIT A




Das A. Borden & Company (the "Agent*®).
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This agreement is made at Muscle Shoals, Alabama this day
of + 1991, between Turtle Lake, Ltd. (the "Owner"), and

; L]
In consideration of the promises hereinafter set forth, the

parties hereby agree as follows.

The Owner appoints the
Agent as exclusive agent for the management of the property
described in Section 2 of this agreement, and the Agent accepts the
appointment, agrees to use diligence in the management of such
property for the period and upon the terme herein provided, and
further agress to furnish the services of its organization for the
renting, leasing, operating, and managing of such property.

' The property to be managed by
the Agent under this agreement is a housing development, consisting
of the land, building, and other improvements that make up the 184~

‘unit apartment complex known as Turtle Lake Apartments, located in

BOOK 348?»55 901

Birmingham, Shelby County, Alabama (the “*“Complex™).

The Agent shall use all reasonable efforts to
keep the Complex rented by procuring tenants for the Complex.

(a) The Agent shall establish, maintain, and execute an
advertising program, the expenses of which shall be paid out
of the Rental Agency Account {(as defined in Section 4 of this
agresment) as expsnses of the Complex.

{b) The Agent ‘shall show the pPremises to prospective
tenants. S )

(c} The Agent shall take and process applications for
rentals. If an application is rejected, the applicant shall
be told the reason for rejection, and the rejected applica-
tion, with reason for rejection noted thereon, shall be kept
¢ file for one year. A current list of prospective tenants
shall be maintained. |

(d) The Agent shall prepaze all dwelling leases and
shall execute the same in its name, identified thereon as

agent for the Owner. Dwelling leases shall be in a form
approved by the Owner, but individual dwelling leases need not
be submitted for the approval of the Owner.

EXHIBIT B
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(ea) The Owner shall furnish the Agent with rent sched-
ules showing fair market rents for dwelling units and other
charges for facilities and services. In no event shall such
fair market rents and other charges be exceeded.

(f) The Agent shall collect, deposit, and disburse
security deposits, if required in accordance with the terms of
each tenant’s lease. Security deposits shall be deposited by
the Agent in an account, separate from all other accounts and
funds, with a bank or other financial institution whose
deposits are insured by an agency of the United States
government. This account shall be carried in the Agent’s name
and designated of record as “Turtle Lake, Ltd., Security
Deposit Account® (the “Security Deposit Account®).

: |

' The Agent shall
collect when due all rents, charges, and other amounts receivable
on the Owner’s account in connection with the management and
operation of the Complex. Such receipts [except for tenants’
security deposits, which shall be handled as specified in Sec-
tion 3(f) of this agreement] shall be deposited in an account,
eeparate from all other accounts and funds, with a bank whose
deposite are insured by the Pederal Deposit Insurance Corporation.
Phis account shall be carried in the Agent’s name and designated of
record as "Turtle Lake, Ltd., Rental Agency Account" (the “Rental
Agency Account*). The Rental Agency Account shall at all times be
and remain the property of the Owner.

|The Agent shall secure full
compliance by each tenant with (the terms of his/her lease.
Voluntary compliance shall by emphasized, and the Agent shall
counsal temants and make referrals to community agencies in cases
of financial hardship or other circunltlnceq_dﬁm appropriate by
the Agent, to the end that involuntary termination of tenancies may
be avoided to the maximum extent consistent with sound management
of the Complex. Nevertheless, the Agent may lawfully terminate any
tenancy when, in the Agent‘s judgment, sufficient cause (including
but not limited to nonpayment of rent) for such termination occurs
under the terms of the tenant’s lease. For this purpose, the Agent
is autiorised to consult with legal coumsel to be designated by the
Ownar, to Brimg actions for evictien, and to sxecute notices to
vacate and judicial pleadings incident to auch actions, provided
that the Agent shall keep the Owmer informed of such actions and
follew such instructions as the Owner may prescribe for the conduct
of any such action. Bubject to the Owner'’s approval, attorney’s
fees and other necessary costs incurred in connection with such
actions shall be paid out of the Rental Agency Account as expenses
of the Complex. |

|
|
|
|
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: 'The Agent shall maintain the
Complex in good repair in accordance with local codes and in a
condition at all tisles acceptable to the Owner.
I
(a) Such naintunanca?an$ repair services shall include
cleaning, painting, decorating, plumbing, carpentry, grounds
cara, and such other maintenance and xrepair work as may be
necessary, subject to any limitations imposed by the Owner in
addition to those contained herein.

(b) &pecial attention shall be given to preventive main-
tenance and, to the greatest extent feasible, the services of
regular maintenance tmpluyaan':hall be used.

(c} Subject to the Ownér’n prior approval, the Agent
shall contract with qualified independent contractors for the
maintenance and repair of air-conditioning systems and for
extraordinary repairs beyond the capability of regular
maintenance employees. o

(d) The Agent shall ayuéamatically and promptly receive
and investigate all service requests from tenants and take
such action thereon as may be justified, and shall keep
records of the same. Emergency requests shall be received and
serviced on a 24-hour basis. Complaints of a serious nature
shall be reported to the Owner after investigation.

(e} The Agent ia nuthnrizad to purchase all materials,
equipment, tools, appliances, supplies, services, and uniforms
necessary to the proper maintenance, repair, and operation of
the Complex, provided that the prior approval of the Owner
shall be reguired for any sxpenditure that exceeds £1,000 in
any one instance for labor, materials, or otherwise in
connection with the maintenance and répair of the Complex,
except for recurring expenses within the limits of the
operating budget and emergency repairs either involving
manifest danger to person or property or required to avoid
suspension of any necessa service to the Complex. In the

 latter event, the Agent shall inform the Owner of the facts as
piomptly as possible. -

book 348nc: 903

| 7, Utilitiss and ﬁ!ﬁ.““ , | The Agent shall make arrange-
- ments for watsr, slecty , gas, fasl oil, mssage and trash

disposal, vermin extermination, decorating, leundry facilities,
telephone services, and such other services as the Agent may deenm
advisable. 8ubject to the Owner’s 'prior approval, the Agent shall
make such contracts as may be necessary to secure such utilities
and services. '

;
|
1
|
|
I
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8. Emplovaes. Subject t:L subsection (c) of this section,
all on-site personnel shall be employees of the Complex and not
employees of the Agent, but shall be hired, paid, supervised, and
discharged through the Agent, subject to the following conditions.

}

(a) The Owner shall reimburse the Agent for compensation
(including fringe benefits) payable tothe on-gite management
and maintenance employees, and for all local, state, and
federal taxes and assessments (including but not limited to
Social Security taxes, unemployment insurance, and workers'’
campensatien insurance) incident to the employment of such
personnel. 8uch reimbursements shall be paid out of the
Rental Agency Account as sxpenses of the Complex. The rental
value of any dwelling unit furnished rent-free to the resident
manager shall be treated as an expense of the Complex.

(b) The Agent shall establish and follow an employment
policy that affords residents of the Complex maximum oppor-
tunities for employment in the management and operation of the
Complex and, to the extent consistent with that consideration,
employment opportunities to lower-income persons in the area.
While personnel shall be employed primarily of the basis of
ability, the Agent shall make a conscientious effort to
provide spescial assistance and training for residents of the
Complex and members of minority groups who are not initially

qualified. - |

{(c} All bookkeeping, ‘clerical, and accounting personnel
shall be employed by the Agent. The compensation (including
fringe benefits) of such personnel shall be within the Agent’s
sole discretion. Such compsnsation plus all local, state, and
fedaral taxes and assessments incident to the employment of
such personnsl shall be borne solely hy . the Agent and not by
the Complex. t |

5. Disburssmente fron Rental dsncy Boceuns

(a) Prom the funds collected and deposited by the Agent
in the Rental Agency Account pursuant to Section 4 of this
agceamsnt, the Agert shall make the following disbursemsnts

promptly vhen payable:

- (1) Raimburssment to the Agent for compaasation
f payable to the employess specified in Bection
8{a) of this agresement, and for the taxes and -
assessments’ payable to local, state, and
federal governments in connection with the
employment of such personnel;

sook JARece 304
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(2) The single aggregate payment required to be
made monthly by the Owner to the holder (the
“Mortgagee®) of that certain indenture of
mortgage (the "Mortgage") by and between the
Owner, as mortgagor, and the Mortgagee with
respect to the Complex, including the amounts
due under the Mortgage for principal amortiza-
tion, interest, mortgage insurance premiums,
ground rents, taxes and assessments, fire and
other hazard |insurance premiums, and the
amount specified in or pursuant to the Second
Restated and Amended Agreement and Certificate
of Limited Partnership for Turtle Lake, Ltd.,
an Alabama Limited Partnership, for allocation
to the reserve for replacements; and

(3) All sums otherwise due and payable by the

- Owner as expenses of the Complex authorized to
be incurred by the Agent under the terms of
this agreement,; including compensation payable
to the Agent, pursuant to Section 19 of this
agreement, for its services hereunder.

(b) Except for the disbursements mentioned in Subsection
(a) of this section, funds shall be disbursed or transferred
from the Rental Agency Account only as the Owner may from time
to time direct in writing.

(C) In the event that the balance in the Rental Agency
Account is at any time insufficient to pay the disbursements
due and payable under Subsection (a) of this section, the
Agent shall infarm the Owner of that fact and the Owner shall
then remit to the Agent sufficient funds to cover the defi-
ciency. In no event shall the Agent be required to use its
own funds to pay such disbursements.

10. Budgets, The Agent shall !prepara a recommended operating
budget for each month of each succeeding fiscal year beginning
during the term of this agreement, and shall submit the same to the

-

Ownar ac least 30 days before the bagimning of such fiscal year.
T™e Owner shall promptly infors the Ageat of any changes imcoar-
porated into the approved budget, amd the Agant shall keep the
Oumar informed of any anticipated deviamtiea fram the recsipts and
disbursements stated in the approved budget. Except as permitted
under Section 7(e) of this agresment, monthly disbursements for
each type of operating expense itemized in the budget shall not
exceed the amount authorized by the approved budget.

fm turtlﬂlndl.n'q.lgr
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ll. Records and Reports

(a) The Agent shall establish and maintain a comprehen-
sive system of records, books, and accounts in a manner
satisfactory to the Owner and the Mortgagee. All recorxds,
books, and accounts shall be !the property of the Owner and
shall be subject to examination at reasonable hours by the
Owner, any eof its partners, the Mortgagee, or any duly-
authorized agent of any of them. ’

[ —— ey T DL

{(b) With respect to ancﬂ fiscal year ending during the
term of this agreement, the Agent within seventy-five (75)
days after the end of the fiscal year shall have an annual
audited financial report prepared by an independent firm of
certified public accountants designated by the Owner, based
upon the preparer’s examination of the books and records of
the Owner and the Agent. The report shall be certified by the
preparer and the Agent, and shall be gubmitted to the Owner
within seventy-five (75) days after the end of the fiscal year
for the Owner‘s further certification and submission to the
Owvner‘s partners and to the Mortgagee. Compensation for the
preparer’s services shall be paid out of the Rental Agency
Account as an expense of the Complex.

|

(¢) The Agent shall prepare a guarterly report comparing
actual and budgeted figures for receipts and disbursements,
and shall submit sach such repbrt to the Owner within 15 days
after the end of the quarter. . -

(d) The Agent shall furnish such information (including
mwy reports} as may be required by the Owner from time
to with respect to the financial, physical, or opsration-

§ al condition of the Complex. v Tt 4

(e) By the 15th day of each month, the Agent shall

£ furnish the Owner with an itemized list of all delinguent

& accounts, including rental accounts, as of the 10th day of the
same month. |

¢ (£) By the 15th day of each month, the Agent shall
farmish the Ownsr with a statement of raceipts and disburee-
mants during the previous month, a schedule of accounts
ressivable and payable, and reconciled bank statemsats for the
Rental Agency Account and Security Depos it Account as of the
end of the previous month. .

QO
-
g
5

(a) The Agent shall furnish to the Owner, at its own
expense, a bond in an amount and with a surety satisfactory to

-6
o  turtle\amdmanag.sgr :
Gé-1d=-21

' .
'
-
. .
r
B - ST h Lo -
e . H L ; . "
- .".ru-'“‘ - - . . L
C
.



k
E
&

f———_———— — . .

the Owner insuring that the Agent’s employees who handle or
are responsible for the Owner’s monies shall perform and
comply with all conditions and provisions of this agreement
and faithfully account tc and pay over to the Owner all funds
held by them that are due to the Owner.
t

(b} The Owner shall save the Agent harmless from all
damage suits in connection with the management of the Complex
and from liability for injury suffered by any employee or
other person whomsocever, except for damage suits or liability
arising out of willful misconduct, gross negligence, or fraud
of the Agent. S

{a) . The Owner and the hgant agree to obtain contract
materials, supplies, and services at the lowest possible cost
and on the terms most advantageous to the Complex and to
secure and credit to the Complex all discounts, rebates, or
commissions obtainable with respect thereto. The Owner and
the Agent further agree that all goods and services purchased
from individuals or companies having an identity-of-interest
with the Agent or Owner shall be purchased at costs not 1in
excess of those that would be incurred in making arms-length
purchases in the open market.

(b} The Agent shall solicit .written cost estimates
(i.e., bids) from at least three contfactors or suppliers for
any work item that the Ownaq estimates will cost §5,000 or
more and for any contract or ongoing supply or service
arrangsmant that the Owner estimates will exceed §5,000 per

ear. The Agent agrees to accapt the bid that rapresents the
owsst price, taking into consideration the bidder’s
reputation for quality of workmanship or materials and timely
performance and the time frame within which the services or
goods are needed. With respect to all other work items,
contracte, and ongoing supply or service arrangements, the
Agent shall solicit verbal jor written cost estimates as
pacessary to assure that the Camplex is obtaining services,
supplies, and purchasss at the lowsst possible cost, provided
that they may be obtained frem more than ams source. The
Agsnt shall make a written record of any varbal sstimate
cbtaised. Copiss of all reguired hids aad documentation of
all other verbal or written cost comparisons made by the Agent
shall be made part of the Complex’s records and shall be
retained for three years from the date the work was completed.
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- t Re | The Agent shall encourage
and assist residents of the Complex in forming and maintaining
representative nrganizaj:inna to prqmnte their common interests, and

- -
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shall maintain good-faith communication with such organizations to
the end that problems affecting the Complex and its residents may
be avoided or solved on the basis of mutual self-interest.

5 ~ t Lllities. Subject to the further
Agreement of the Owner and Agent as to more specific terms, the

.Agent shall maintain a management office within the Complex and the

resident manager may reside in one of the dwelling units in the
Complex. ; ‘

: |

The Owner shall inform the Agent of insurance
coverage required to be carried with respect to the Complex and its
operations, and the Agent shall cause such insurance coverage to be
obtained and kept in, effect at all times. The Agent shall pay
premiums out of the Rental Agency Account as expenses of the
Complex. All insurance shall be Placed with such companies, on
such conditions, in such amounts, and with such beneficial
interests appearing thereon as shall be acceptable to the Owner and
the Mortgagee, and ghall be otherwise in conformity with the
Mortgage, provided that insurance coverage shall include public
liability coverage, with the Agent designated as one of the

. insureds, in amounts acceptable to the Agent as well as the Owner

bok 34 8eice B08

and the Mortgagee, and required workers‘ compensation insurance.
The Agent shall investigate and furnish the Owner with full reports
asg to all accidents, claims, and potential claims for damage
relating to the Complex, and shall cooperate with the Owner’s
insurers in connection therewith., E _

7 i v al O . The Agent shall
take such actions asg may be necessary to comply promptly with any
and all governmental orders or other requirements affecting the
Complex, whether ix sed by federal, state, or local authorities,
subject, however, to the limitation stated in.Beaction 6(e) of this
agreement with respect to repairs. Nevertheless, the Agent shall
take no such action go long as the Owner is contesting, or has
affirmed its intention to contest, any such order or requirement.
The Agent shall notify the Owner in writing of all notices of such
order or other requirements within 72 hours from the time of their
raceipt. '

F

:
!

v In the performancs of its obligations
under this agresment, the Agent shall camply with the provisions of
all federal, atate, and local laws prohibitisg discrimination in
housing on the grounds of race, color, B8X, creed, or national
origin, including Title VI of the Civil Rights Act of 1964 (Public
Law No. 88-352, 78 Stat. 241), all requirements imposed by or
pursuant to the regqulations of the Secretary of the United States
Department of Housing and Urban Development (24 C.F.R., Subtitle A,
Part T) issued pursuant to such Title VI, regulations issued

fos  turtle\amdmanag.agr
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pursuant to Executive Ordar 11063, ‘and Title VIII of the 1968 Civil
Rights Act. E
I : i

luwml_ Thla Agent shall be compensated for
ites services under this agreement by monthly fees to be paid out of
the Rental Agency Account as expenses of the Complex. Such feas
shall be payable five (5) days after the close of each month.

(a) Bach such monthly fée shall be in an amount equal to
4458 of groas collections rucuivnd during the preceding month.
Gross collections include rental income and income from other
sources such as cnin-uperated laundry equipment; and

(b} As additional cnmpahsntinn agent shall be $2.50 par
unit per month to share a portion of the cost for a central
office accounting system to the complex as an operating
expense. This expense will not exceed the actual cost the
complex would have to bear 1% a bookkeesper were on-site.

Thia' agreement shall remain in effect
until terminated in accordance with this section. Upon termina-
tion, the parties shall account to each other with respect to all
matters outstanding as of the date of termination, and the Owner
shall then furninh the Agent security for all obligations and
liabilities that the Agent may prnperly have incurred in behalf of
the Owner hereunder. l

.+ {a)}) This agreement :may be tarminntud by the mutual
consent cf the parties as of  the end of any calendar month,
rwid-d that at least 30 dlya" advance written notice thereof

s given to the Mortgages.

(b) The ounar shall ha!ve the right to terminate thu
Agent’s rights hereunder in the event that the Agent shall
commit any ant that constitutes fraud, embezzlement, or gross
or willful mismanagement of the Complex, or in the event that

" the Agent shall materially default in the performance of any
of its obligations hereunder and fail to cure the same within
tnn time lllnuud therefor. i

sook 34 8rict J09

I

(1) 1In nrdnr.tn t-rninltﬂ the Agent’‘s rights
b{ reason of fraud or embezzlement, the Owner must ﬁ.:ut
give the Agent notice of its intent to do so, setting
forth in detail the acts or omissions relied upon as
grounds for ‘I:.nnrll.‘I.l'lult;:Lr.':rl'l..4
o

(2) In order to terminate the Agent‘s rights
by reason of gross or willful mismanagement, the Owner

fhe  turtle\amdmaneq.agc | ;
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must first give the Agentinotice of its intent to do so,
setting forth in detail the acts or omissions relied upon
as grounds’ for termination.
|

(3) In order to terminate the Agent’s rights
by reason of a material! default hereunder, the Agent
echall be allowed a pexiod of 20 days following notice of
such event of default within which to cure the default to
the satisfaction of the Owner.

| |
(¢} The Owner shall have the right to terminate this
agreement in the event that it ceases to be the owner of the
Complex. 5
(d) The Rgent shall ha&e the right to terminate this
agreement as to itself in the event that the Owner fails to
make any of the payments that, it may be required to make to
the Agent under the terms hereof, provided that such failure

continues for a period of 20! days following the giving of
notice of default by the Agent to the Owner.

' The Agent’s right to assign this agreement
to any party (other than a company that it owns or with which it
has substantial affiliation) is subject to the prior written
approval of the Owner, which shall not be unreasonably withheld.

tiv ovisio

(a) This agreement ahali inure «to the benefit of agd
constitute a binding obligation upon the parties and thelr
regpective successors and assigns.

(b) This agrsemsnt constitutes the entire agresmant
between the Owner and the Agent with respect to the management
and operation of the Complex, and no change shall be valid
unless made by supplemental written agreement, executed and
approved by the parties and the Mortgagee.

(c}) This agreement may ﬁa executed in several counter-
parts, sach of which shall constitute a complete original
ayreement and may be introduced in evidence OI used for any
other purpose without production of any of the othar countsr-
parts. ;

soox 348t 910
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IN WITHESS WHEBREOF, the parties (by their duly authorized

agents) have execute

written.

WITNESS:

WITHNESS::

sook  J48rme: 911

.

In: turtles\awimansg.ags
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d thie agreement as of the date first above

OHHEﬁ:
| 1
TURTLE LAKE, LTD.

By: Das A. Borden & Company,
General Partner

'Dags A. Borden, President

|
AGENT:

DAS A. BORDEN & COMPANY
|

i

By

iDas A. Borden, Pranidant
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