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State of Alabama ) ;

Jafferson County ) I , |

ACCOMMODATION MORTGAGE.| SECURITY AGREEMENT
AND ASSIGNMENT OF RENTS AND LEASES

{(WITH HEPREEEHTATIQH§ AND WAREANTIES)
|
THIS INSTRUMENT {(hereinafter, with ?11 amendments thereto, beling

referred to as "this Mortgage”), made and entered into on June 4, 1991
between EAGLE POINT ASSOCIATES, an Alabama gensral pnrt rahip (the 3 3
L9

"Mortgagor™), whose address is M Al N

and NATIONAL BANK Or COMMERCE OF HIRHIHGHIH. a nntiunnl banking
assoclation (the "Lender"), whoge addrass i1s 1927 First Avenus North,
Birmingham, Alabama 35203.

Recitals
A. The Hnrtglgnr iz Jjustly ind-ht-d to the Lender in the principal
amount of §1,500,000, as svidenced by n certain promiassory note of the

Mortgagor to the Lendar in said amount ﬂat-d January 16, 19950 {the
“"Existing Note"). J

B. The Mertgagor does not have sufficient cash on hand to pay the
amounts due thereunder (although the Hnrtguan hae sufficient assets that
could satisfy the debt) and the Hnrtgngur has sufficient assets and
prospects that it could borrow monies t? gsatisfy the debt.

' ]

C. To avoid the Mortgagor having to borrow monies or liguidate
aggetd, Williem K. Murray, Frank Nix, James R. Davis, John A. Mann, Jr..
William C. Hulsey, A. Myron Harper and Gims R. Beavers (collectively, the
"Individuals”) have agreed to inject sufficient cash, namely §1,500,000,
into the Mortgagor to allow the Hurtgngor to repay the Existing Note,
subject to the Lender agreeing to lend thn Individuals such cash; such
cash Injection will be made indirectly through entities owned by the
Individusls, |

I
D. The Lender has agreed to lend the Individuals $1,500,000 on the

condition, among others, that tha Hnrtgigur execute and deliver this
Mortgage to the Lender; such loan to the Individuale is to be evidenced
by & promigsory note of the Individuals to the Lender in the amount of
$1.500.000 with a final maturity date uf May 5, 1996 (together with any
extensions, renewals or modifications thereof, the “"Note™).

E. The Mortgagor expressly agrees that the Mortgagor will benefit
from the loan evidenced by the Note, and that the Lender hag given good
and valid consideration for this Hnrtga?u.

|
F. To induce the Lender to make the loan evidenced by the Note to the
Individuals, the Mortgagor is executing and delivering this Mortgage.

|
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NOW, THEREFORE, iﬁ nnn:iduratlnﬁ of the premises and in order to
induce the Lender to extend credit to the Mortgagor, the Mortgagor hereby
agrees with che Lender ag followa: :

;
I. LIABILITIES. GRANTING CLAUSES. ASSIGNMENTS, EIC,
| ]
SECTION 1.01 Liabilities |
i

This Mortgage is given to secure ard shall securse the following
(hereinafter sometimes referred to collectively as the "Liabilities"):

|

(a) the payment of any and all lum}, principal, interest and agreed
charges, bscoming due and payabls by the Individuals under or with
respect to the Note (including future advances under the Note):; and

!

(b) the payment of any and all Sums now or hersafter becoming due
and payable by the Mortgagor to the Lender under the terms of this
Mortgage, including but not limited to advances made by the Lender
pursuant to the terms and conditions of this Mortgage; and

(c) the payment of all renewals anﬁ extensions of any or all of the
obligations’ described in {a) and (b) above, whether or not any renewal or
extension agreement is exzecuted in connection therewith; and

(d) the full and complete performance of each and every obligation,
covenant, duty and agreement of the Mortgagor colitained in this Mortgage.

SECTION 1.02 Granting Clauses 1

As security for the Liabilities, the Mortgagor does hereby grant,
bargain, sell, assign and convey to the Lender, its successors and
assigns, the property and interests in bropurty described in the
followling Granting Clauses (a} through (h), both inclusive, and doass
hereby grant to the Lender, its successors and assigns, a security
interest in said property and interests in property:

(a) The real estate and premises described on Exhibit A attached
hereto {the "Renl Estate”), together with all improvements, buildings,
structures end fixtures now or hereafter located thereon (the
"Improvements”), which Real Estate is located in Jefferson County,
Alabama., ;

(b) All minerals, cil, gas and other hydrocarbon substances,
development rights, air rights. water, water rights, water stock,
permita, licenses, rights-of-way. contracts, privileges., immunities,
¢states, tenements, hereditaments and appurtenances now or hersafter
belonging or pertaining to, or affecting, the Real Estate or the
Improvements, including without limitation all rights of the Mortgagor in
and to any streets, roads and public plfcun. sagsements and rights of way.
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(¢} (i) All leases and subleases,| written or oral, and all
agresments for use or occupancy of any purtinn of the Real Egtate or che
Improvements with respect to which the Mortgagor is the lessor or
sublessor, including but not limited tuithu exigting leases, if any,
described on Exhibit B attached hereto and made a part hereof {the
"Exieting Leases”), any and all extensions and renewalsg of gaid leases,
subleases and agreements and any and all further lenses or agresments,
now existing or hereafter made, includihq subleases thereunder, upon or
covering the use or occupancy of all or: any part of the Real Eztate or
the Improvements, all such leases, subleaseg, agreaments and tenancies
heretofore mentioned (including but not|limited to the Existing Leases)
being hereinafter collectivaly referred to as the “Laasss:

(ii) any and all guaranties of the lessee’s and any sublessee's
performance under any of the Leases;

(iii} the immediate and cnnti%ning right to collect and reaceive
all of the rents, income, receipts, revenues, issuss and profits now due
or which may become due or to which th-:Hnrtgugnr may now or &hall
hereafter (including during the period of redemption, if any) become
entitled or may demand or claim, arising or 1ssuing from or out of the
Leases or from or out of the Real Estate or the Improvements, or any part
therecf, including but not limited to minimum rente, additional rents,
parcentage rents, common area maintenance charges, parking chargea, tax
and insurance premium contributions, and liquidated damages fellowing
default, the premium payable by any lesses upon the exercise of any
cancellation privilege provided for in any of the Leages, and all
proceeds payable under any policy of insurance cdvering loss of rents
resulting from untenantability caused by destruction or damage to the
Real Estate or the Improvsments, together with any and all rights and
claims of any kind that the Mortgagor may have against any such lesszee
under ‘the Leases or againat any subtenants or occupants of the Real
Estate or any of the Improvements, all such moneys, rights and claims in
this paragraph described being hereinafter referred to as the "Rents”:
provided, howsver, so long as no Event of Default has occurred, the
Mortgagor shall have the right under a license granted hereby to collect,
recelve and retain the Rents, but no Rents shall be collected in advance
of the due date thersof; and |

(iv) any award, dividend or uéhnr payment made hereafter to the
Mortgagor in any court procedure involving any of the leggees under the
Leases in any bankruptcy, insolvency or .recrganization proceedings in any
state or federal court and any and all payments made by lssgees in lieu
of rent. The Mortgagor hereby appoints the Lender as the Mortgagor's
irrevocadble attorney in fact to appsar in any action and/or to collect
any such award, dividend or other payment.

E
(d) All equipment, tools, apparatus, fittings and other personal
property and fixtures, both tangible and intangible {including
replacements, substitutions and after-acquired property), of every kind
or character now ownsd or hereafter acquired by the Mortgagor for the
purpose of, or used or useful in connection with, the Real Egtate or the

-3- |
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Improvements, wherever the same may be located, including, without
limitation, all engines, bollers, furnaces, tankg, motorg, generators,
switchboards, lluvatnﬁu, escalators, plumbing, plumbing fixtures,
alr-conditioning and heating equipment and appliances, slectrical and gas
equipment and appliances, facilities used to provide utility services
(including mewer or septic facllities), refrigeration, ventilation,
laundry, drying, dishwashing, garbage dizposal, recreation or other
services to the Real Estate or the Improvements, stoves, refrigerators.
dishwashers, hot water heaters, garbage disposers. trash compacters,
laundry equipment and appliances. other appliances, carpets., rugs, floor
coverings, window treatments, lighting,|fi:turul, pipes, piping,
decorative fixtures, recreation facilities (such as tennis courts, golf
courses and swimming pools) and all other building materials, equipment,
fixtures and amenities of every kind and character used or useful in
connection with the Real Estate or any of the Improvements.

| 1

{(a) All proceeds and claims ari:lnb on account of any damage to or
taking of the Real Estate or any of the, Improvements, or any part
therecf, and all causes of action and recoveries for any loss or

diminution in the value of the Real Estate or any of the Improvements.
1

{£) All general intangibles relating tc the development or use of
the Real Estates or any of the Improvements, or the management and
operation of any business thereon, including but not limited to all
governmental permits relating to the operation of the Real Estate or any
of the Improvemsnts, all namas under or by which the Real Estate or any
of the Improvements may at any time be operated or known, and all rights
to carry on business under any such names or nny;vnrinnt thereof, and all
trademarks and goodwill in any way relating to the Real Egstate and any of
the Improvements. |

(g) All leasing, management and other contracts and agreements

related to the use and operation of thltﬂnal Estate or any of the
Improvements, or any part thereof. * .-

(h) All proceeds (including insurapce proceeds) of the foregoing, or
of any part thereof, and any and all other real or personal propearty of
every kind and nature from time to time hereafter by delivery or by
wrlting of any kind conveyed, murtqagadL Pledged, assigned or transferred
to Lender, or in which the Lender is granted a security interest, as and
for additional security hersunder by the Mortgagor, or by anyone on
behalf of, or with the written consent hf. the Mortgagor.

{(All of the property described in tha foregeing Granting Clauses {a)
through (h), both inclusive, of this Section 1.02 is herein sometimes
collectively referred to as the “Property”. The personal property
described in Granting Clause (d) of this Sectionm 1.0Z2 and all other
personal property covered by this Hnrtghgu is herein gsometimes
tollectively called the “Personal Property”.)
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SUBJECT, HOWEVER, to the liens, easements, rights-of-way and other

encumbrances, if any. described on Exhibit C hereto (“Permitted
Encumbrances"). _ ;

|
t
t
TO HAVE AND TO BOLD the Property, together with all the rights,
privileges and appurtenances thereunto belonging, unto the Lender, its
succegsors and assigns, forever, E
’

SECTION 1.03 WMMM

As further security for the Liabilitiu:, the Mortgagor hereby assigns
and pledges to the Lender each and every policy of insurance now or
hereafter in effect which insures the Prup-rty. or any part thersof
(including without limitation the Par:unnl Property, the Improvements, or

any part thareof), to receive thes pracuadl and returned premiums of such
insurance.

1
!

|
SECTION 1.04 Assignmant of Condemnation Awards

Ags further security for the Liabilities, the Mortgagor hersby assigns
to the Lender any and all awards or payments, including all interest
thereson, together with the right to receive the same., that may be made to
the Mortgagor with respact to the Property as a result of (a) the
exsrcigse of the right of sminent domain, (b) the alteration of the grade
or of any street or (¢) any other injury to or decrease in valus of thas
Property. BSubject to the rights of th- holders of any prior mortgages,
all such damages, condemnation prncaadl and consideration shall be paid
directly to the Lender, and after firlt upplring said sums to the payment
of mll costs and expenses (including reasonable ntturnuyn feeg) incurred
by the Lender in obtaining such sums, the Lender may, at its option,
apply the balance on the Liabilities in any order and amount and whether
or not than due, or hold such balance as a cash collateral regerve '
against the Liabilities, or apply such balance to the restoration of the
Property, or remit the balance to the Mortgagor. No such application,
holding in reserve or remittance shall cure or waive any default of the
Mortgagor, !

IT. REPRESENTATIONS AND WARRANTIES
The Mortgagor representa nnd'warrnnfs that:

SECTION 2.01 Valid Title, atc. |

(a) The Mortgagor is lawfully seized in fee simple of the Real Estate
and is the lawful and absoclute owner of the Personal Property,
Improvements and other Property and has a good right to grant, bargain,
gell, assign and convey the Property to. the Lender as aforesald;

{b}) tha Property is free of all mnrtgagl:, pladges, sncumbrances,
chargss, zecurity interests, allignmuntf or other praferential

[
b
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arrangements of any nature (“"Liens") other than Permitted Encumbrances;
and i
i i
{c) the Mortgagor will forever warrant and defend the titls to the
Property unto the Lender, its successors and assigns, against the claims
of all persons whomsoever, except those claiming under Permitted

Encumbrances, wherher guch claimg are lawful or unlawful.
!

i
SECTION 2.02 Rants and Leaseg ’

Except for any Permitted Encumbrances:

l

{a) The Mortgagor has good title t¢ thes Rents and Leases hersby
agsigned and good right to assign the same, and no other peregon,
corporation or entity has any right, title or lnterest therein.

{b} The Mortgagor has duly and punﬁtually performed all and singular
the terms, covenante, conditions and warranties of the Existing Leases on

the Mortgagor's part to be kept, observed and performed.

(c) Except ag set forth in ' C, the Mortgagor has not
previously sold, assigned, transferred, mortgaged or pledged the Leases
or the Rents, whether now due or hereafter to become due,

{d) No Rents due for any pariod :ubsuquunt to the month next
succeeding the date of this Mortgage have been collected, and no payment
of any of the Rents has otherwise been anticipated, waived, released,
discounted, set-off or otherwise discharged or cempromised.

() The Mortgagor has not rucaivadfany funde or deposits from any
legsee in excesa of one month's rent for which credit has not already
bean made on account of accrued rents, i

{(f) To the best of the Mortgagor’s’ knowledge, the lessees undsr the

Existing Leases are not in default under any of the terms thereof.
i

SECTION 2.03 Enxixnnm:n&nl_ﬂnmnlinhnn

(a) Nalther the FProperty nor any uthnr real property now oOr
previously owned by the Mortgagor is or has been in vioclatiom of any
applicable Environmental Law;

(b) the Property mnd all real property now or previously owned by the
Mortgagor are free of Hazardous Substances; and

(c) there are nco pending investigations, claims or threata of claims
with respect to the Property or any other real property now or previously
ownsd by the Mortgagor by any governmental authority or other person
relating to any Eavironomental Law.

As used in this Mortgage, “Hazardous Substances" shall mean and include
all pollutants, contaminants, toxic or hazardous wastes, and other

17/980 I
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|
substances (including without limitatinn asbestog and urea formaldehyde
foam insulation), the removal of which is¢ required or the manufacture,
uss, maintsnance of hqndlinq of which 1} regulated, reatricted,
prohibited or penalized by any Environmental Law, or even though not so
regulated, restricted, prohibited or penalized, might pose a hagard to
the health and safety of the occupants of the property on which it ig
located or the occupants of the property adjacent thersto.
“"Environmental Law” shall mean and include any federal, state or local
law or ordinance relating te pollution or protection of the environment.
including any relating to Hasardous Substances, and any and all
regqulations, codes, plans, orders, ducraun. judgments, injunctions,

notices and demand letters issued, sntered, promulgated or approved
thereunder.

l
Governmental Compliance

(a) The Property, the Improvements hnd the use and operation thereof
comply with all applicable laws, ordinances, regulations, rules,

covenants, conditions, restrictions, licenses and permits; and
i

SECTION 2.04

{b} no Lien exists on the Prnp:rty,lnr any part thereof, in favor of
I
any governmental authority or other person or organiszation under any
federal, state or local law, ordinance,! regulation or rule that might
have priority over this Mortgage.

SECTION 2.0% Qrganization. Partnership Powers. stc,

(a) The Mortgagor is a parnership duly organjzed, validly existing
and in good standing under the laws of rha state of Alabama;

{b) the Mortgagor has the partnership power and authority to own its
properties and assets and to carry on its business as now being conducted
and is duly qualified to do business in every jurisdiction wherein such
qualification iz necessary; and :

- o -

(c) the Mortgagor has the partnership power to execute and perform
this Mortgage and the Note, to borrow hereunder and to execute and
deliver the Security Documents dlierihad in the Note (the "Security
Documenta®™),

SECTION 2.006

an;hn:1:nhinn_n:_nnxznninal_nnn;

The execution, delivery and p-rfurnancl of this Mortgage and the
Security Documents by the Mortgagor (a): have been duly authoriszed by all
requisite partnership action (including any necessary partner action),
and (b) will not violate any provision of law, any order of any
Governmental Authority or the partnership agresment of the Mortgagor or
any lndenture, agreement or other instrument to which the Mortgagor iz a
party, or by which the Mortgagor or ite properties or assets (including
any collateral described in the Security Documents (the "Collateral®))
are bound, or be in conflict with, result in a breach of or constitute
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(with due notice or lapse of time or both) a default under, any such
indenture, agreement or other instrument, or result in the creation or
imposition of any Lisn, upon any of thufprupartias or assetg (including
the Collateral) of the:Mortgagor, except as contemplated by this Mortgage
and the Security Documents.

SECTION 2.07. Litigation

There are no actions, suits or proceedings (whether or not
purportedly on behalf of it) pending ar} to the best knowledge of the
Mortgagor, threatened against or affecting it, at law or in equity or by
or before any local, state or fedaral gbvnrnmnntnl authority
{"Governmantal Authority”)., that involve any of the transactions
contemplated in this Mortgage or the possibility of any judgment or
liability that may result in any material adverse change in its business,
operations, properties or assets, or in ita condition, financial or
otherwise; and it 1s not, to the best knowledge of the Mortgagor, in
default with respect to any judgment, writ, injunction, decree, rule or
regulation of any court or any federal, state, municipal or other
governmental department, commission, board, bureau, agency or
instrumentality, domestic or foreign.

GECTION 2.08 Agresements .

The Mortgagor is not a party to uny:ugraamunt or instrument, or
subject to any charter or other partnership restriction, that materially
and adversely affects its business, propsrties or assets, operations or
condition, financial or otherwisge, and it is not in default in the
performance, observance or fulfillment of any of «the obligations,
covenantg or conditions contained in any agreement or instrwnent to which
it is a party, which default would have a material adverse effect upon
ite business, propsrties or assets, operations or condition, financial or
otherwise.

SECTION 2.09 Federal Reserve Board Regulations

The Mortgagor does not intend to use any part of the proceeds of the
Note, and has not incurred any indebtedness to be reduced, retired or
purchasgad by it out of such proceeds, for the purpose of purchasing or
carrying any Margin Stock, and it does not own and has no intention of
acquiring any such Margia Stock.

!
SECTION 2.10 Javestment Company Act

The Mortgagor is not an "invantmuntkcnmpuny,“ or & company
*controlled” by an "investment company.” as such terms are defined in the
Investment Company Act of 1940, as amended.

EECTION 2.11 ERISA

(a) The execution and delivery of tﬁin Mortgage and the issuance and
delivery of the Note ag contemplated hereby will not involve any

17/980
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|
|

probiblited transaction within the maaning of ERISA or Section 4975 of the
Internal Revenue Code, as amended; {
) |
(b) Based upon ERISA and the regulations and published

interpretations thereunder, it is in compliance in all material respects
with the applicable provisions of ERISA- and

(¢) no "Reportable Event.” as defined in Section 4043(b) of Title IV

of ERISA, has occurred with respect to any plan maintained by it.
|

SECTTON 2.12 [Epforceability i

This Mortgage does and the Elcurity?nucum-ntl, when duly sxecuted and
deliversd by the Mortgagor in accordance with the provisions of this

Mortgage, will constitute the legal, valid and binding obligation of the
Mortgagor, enforceable in accordance with its terms,

SECTION 2.13 (Consents, Reglstrations. Approvals, etc.
'
No registration with or consent or approval of, or other action by,
any Governmental Authority is required fnr the sxecution, delivery and

performance of this Mortgage or the Note, or the borrowings hereunder, by

the Mortgagor.
|

SECTION 2.14 Financial Condition

The Mortgagor has heretofore furnished to the Lender a copy of the
congolidated balance sheet of the Mortgagor as o# December 31, 1990, and
the related statements of income and changes in financial position for
the fiscal year then ended. Such financial statements were prepared in
conformity with generally accepted accnuntinq principles consistently
applied throughout the periocds involved, are in accordance with the books
and records of the Mortgagor. are correct and complete and prasent fairly
the financial condition, assets, and liabilities of the Mortgagor as of
the date of such balance sheet and the results of operations for the
period covered by such statements of income and changes in financial
position and, since the date of sald financial statements, no material
adverse change in the financial condition, business or opsrations of the
Mortgagor has occurred. There is no liability, direct or contingent, of

the Mortgagor that is material in amount and that is not reflected in the
above-deacribed financial statements.

SECTION 2.15 Taxes

- e UL EE———— T WL

It has filed or caused to be filed all federal, state and local tax
returns that, to the knowledge of the officers thereof, are regquired to
be filed, and has paid or has caused to .be paid all taxes as shown on
gaid returns or on any assessment recelved by it to thes extent that guch
taxes have become dus. It has reserves thet are beslieved by its officers
tc be adsquate for the payment of additional taxes for years that have
not been audited by the respective tax authorities,

|
]
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SECTION 2.16 Title to Properties, etc,

It has good und:mﬁrkatabla title to all its properties and assetsg
reflectad on the balance sheet referred to in Section 2.14 except for
such properties and assets as have been disposed of since the date of
sald balance sheet ag no longer used or useful in the conduct of its
business or as have been digposed of in the ordipary course of the
bugsiness. All such propasrties and asgets are free and clear of all
Liens, except as otherwise permitted or: required by the provisions of
this Mortgage or the othar Security Documants,

SECTION 2.17 Solvency !

Immediately prior to and immudiatal} following the execution of thie
Mortgage and the consummation of the trangactions contemplated herein,
the Mortgsger is and will be solvent and able to pay its debts as they
mature, will have caplital and assets sufficient to carry on its
businesses and all businesses in which it is engaged and will have assets
that will have a pressnt fair saleable value significantly greater than
the amount of its outstanding indebtedness. The ingtruments, documents
and agreements executed by the Mortgagor in connection with this Mortgage
were executed and delivered to the Lender by the Mortgagor inm good faith
and the obligations incurred thereunder were incurred and granted in
exchange for falr equivalent value. The Mortgagor dces not intend to
incur, and does not have reason to believe it will incur, debts beyond
ite abllity to pay such debts as they mature. The Mortgagor dces not
contemplate filing a petition in bankruptcy or for reorganisetion under
the Federal Bankruptcy Code, and the Mortgagor dgn: not have any know-
ledge of any threatened bankruptcy or insolvency proceedings against jt.

I
I
I1X. COVENANTS AND AGREEMENTS OF MORTGAGOR

The Mortgagor covenants and agrees that, until the Liabilities are
pald in full and this Mortgage 1z satisfied in writing by the Lender:

SECTION 3.01 Payment of Tazes and Other Assessments

The Mortgagor will pay when dus all taxes, asgsessments and other
governmental, municipal or other public,dues. charges. fines or
impositions imposed or levied upon the Property or on the interests
created by this Mortgage or with respect to the filing of this Mortgage,
and any tax or excise on rents or other tax, howsver described., assessed
or lavied by any state, federal or local taxing authority as a
substitute, in whole or in part, for taxes assessed or imposed on the
Property or on the lien and other interests created by this Mortgage, and
at least ten days bafore sald taxea, assessmants and other governmental
charges are due the Mortgagor will deliver receipts therefor to the

~10-
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Lender, or, in the case of mortgage fil&ng privilege taxes, pay to the
Lender an amount equal to such taxen. Tha Mortgagor may., at the
Mortgagor's own expensp, in good faith cnntust any such taxes,
asgsesagments and other govermmental chnrgas and, in the event of any such
contest, may permit the taxes, assessments or other governmental charges
80 contested to remain unpaid during the period of such contest and any
appeal therefrom, provided that during such period enforcemant of such
contested items shall be effectively stayed. If any tax or assessment
{other than state and federal income taxes) 1s levied, agcessed or
imposad by any governmental authority nh the Lender as a legal holder of
the Note, any intereet in this Mortgage! or any of the other Loan
Documents (as hereinafter defined), then unless all such taxes and
asgeesments are pald by the Mortgagor as they becoms due and payable, but
in any cass before they becoms delingquent (and in the opinion of counsel
for the Lender, such payment by the Mortgagor is lawful and does not
Place the Lender in violation of any law), the Lender may, at its option,
declare an Event of Default under this Fnrtguga.

SECTION 3.02 Insurapce [

{a) The Mortgagor shall keep or cauLu to be kept the Property insured
against loss or damage by flood (if the' Property is located in a
flood-prone area) fire, windstorm, extended coverage perils, vandalism,
malicious mischief and such other hazards, casualties or other
contingencies ss from time to time may be required by the Lender in guch
manner and in such companies and amnuntl as the Lender may approve. All
such policies shall name the Lender as a named insured and provide that
any losses payable theresunder shall {puruuunt to_ loss payable clauses, in
form and content acceptabls to the Landlr, to be attnch-d to each policy)
be payable to the Lender, subject to the rights of the holders of any
prior mortgages, and provide that the insurance provided thereby, as to
the interest of the Lender, shall not be invalidated by any act or
neglect of the Mortgagor, nor by the commencement of any proceedings by
or against the Mortgagor in bankruptcy.! 'insolvency, receivership or any
other proceedings for the rslief of a debtor, nor by any foreclosure,
repossession or other proceedings relating to the property insured. nor
by any occupation of such property or the use of such property for
purposes more hazardous than permitted in the policy. The Mortgagor
shall cause duplicate originals of any and all such insurance policies to
be deposited with the Lender., At least'ten days prior to the date the
premiums on each such policy or pelicies shall become due and payable,
the Mortgagor shall furmish to the Lender evidence of the payment of such
premiums. The Mortgagor will cause each insurer under each of the
policies to agres {either by endorsement upon such policy or by letter
addressed to the Lender) to give the Lender at least thirty buginess
days' prior written notice of the cancellation of such policies in whole
or in part or the lapse of any coverage thereunder. The Mortgagor agress
that the Mortgagor will not take any nution or fail to take any action,
which action or inaction would result in the invalidation of any
insurance policy required hereunder. 4
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(b) With respect to all such insurance policies, subject to the

rights of the holders of any prlor mortgages, the Lender is hereby
authorized, but not reguired, on hahalt of the Mortgagor, to collect for,
adjust or compromise any losees under any such insurance policies and to
apply., at its option, the loss proceeds (less expenses of collection) on
the Liabilities, in any order and amount, and whethar or not due, or heold
such proceads as a cash collateral reserve against the Liabilities or
apply such proceeds to the restoration of the Property, or to release the
game to the Mortgagor, but no such application, holding in reserve or
release shall cure or waive any default by the Mortgagor. In case of a
sale pursuant to the foreclosure provisions herecf, or any conveyance of
all or any part of the Property in extinguishment of the Liabilities,
complete titls to all ingsurance policies held by the Lender and the
unearned premiums with respsct thereto shall pass to and vest in the
purchaser or grantee of the Property.

]
SECTION 3.03 Utiljties: Waste, Demolition. Alteration or Replacement

The Mortgagor shall pay or cause to be paid all bills for utilities
and other materials and services ussed on or in connection with the
Property. The Mortgagor shall cause the Property and every part thereof
to be maintained, preserved and kept in safe and good repalr, working
order and condlition, shall not commit or permit waste therson, sghall not
remove, demoliszsh or alter the design or; structural character of any
building now or hereafter erected on the Real Estate without the express
prior written consent of the Lender, and shall from time to time make all
necegsary and proper repairs, renewals, additions and restorations
thereto so that the value and efficient use thergof shall be fully
preserved and maintained. The Mortgagor agrees Aot to remove any of the
fixtures or Personal Property included in the Property without the
express prior written conseant of the Lupdar and unlees the same is

immediately replaced with like prﬂpurty of at least equal value and
utility. |

|
1
1
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SECTION 3.05 Sale, Lease or Transfer. atc.

Except as provided under Sectlion 5.16 of this Mortgage. neither the
Real Egtate or the Improvements, nor any part thereof, nor any interest
therein, shall be {a} sold, assigned, transferred. conveyed, leased with
an option to purchase, exchanged or otherwise disposed of, nor shall the
Mortgagor contract with any person or entity for any of the foregoing. or
grant an option to any person or entity for any of the foregoing, without
the Lender's prior written consent; or (b) subject to any additional
lien, mortgage or other encumbrance, either voluntarily or involuntarily,
without the Lender's prior written consent. Upon the occurrence of any
such sale, assignment, transfer, conveyance, lease with an option to
purchase, exchange, other disposition (or contract or option therefor),
lien, mortgage or encumbrance, this Mortgage shall be deemed to be in
deafault at the option of the Lender and the Lender may. at its sole
option: (i) declare the Liabilities immediately due and payable in full;
or {(ii) require the payment, after the date of such occurrence, of a
higher rate of interest on the unpaid principal portion of the
Liabilities as a condition to not exerciszing such option to accelerate
the Liabilitlies, whether such rights be azercised by the Lender to obtain
a higher rate of interest on the Liabilities or to protect the gecurity
cf this Mortgage. Mortgagor further covenants and agrees that without
the prior written consent of the Lender, the Mortgagor shall not be
dissolved, liquidated or terminated, whether by operation of law o:
otherwise. Any such dissolution, liquidation or termination, without the
Lender’'s prior written consant, shall constitute a default hereunder.

The Mortgagor sxzpressly covenants and agreeg, and acknowledges the
Lender's express reliance hereon, that any sale, apledge, encumbrance,
contract to sell, assigonment or other transfer of any stock of the
Mortgagor, 1lf a corporation., or any partnership interest im the
Mortgagor, if a partnership or joint venture, or any other transaction
whersby the legasl or bensficial ownership of the Mortgagor is changed,
including, without limitation, the sale of additional stock or
partnership interests, the liguidation or dissolution of the Mortgagor.
or the merger or consolidation of the Hﬁrtgaan with any other entity.
shall bs treated as a transfer of the Real Estate and the Improvements
for purposas of this section.

SECTION 3.06 Zoning. Govermmental Compliance. stc,

Without the prior written consent of the Lender, the Mortgagor will
not seek, make or consent to any change in the soning or conditions of
use of the Property. The Mortgagor shall comply with and make all
payments required under all Envirommental Laws and other laws,
ordinancea, regulations, rules, covenants, conditions, restrictions,
licenses and permits now or hereafter affecting the Property or any part
thereof or the business or activity conducted or to be conducted
thereon. The Mortgagor shall not commit, suffer, permit or allow any act
to be done in or on the Property in violation of any such law, ordinance.
requlation, rule, covenant, condition, restriction, license or permit,
and the Mortgagor shall not permit any lien, charge or encumbrance to
exigt on the Property, or any part thnr?nf, in favor of any federal,

~14-
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state or local governmental authority or other person or organization
under any of the same that might have priority over this Mortgage. The
Mortgagor shall comply with all esxisting and future rsquirements of all
governmental authorities having jurisdictlon over the Property.

SECTION 3.07 Enviropmsntal Compliance

The Mortgagor shall {a) not permit Lny Hazardous Substances to be
brought on to the Property or any nthur[r:al property now or hersafter
owned by ‘the Mortgagor; (b) iIf any Haszardous Substances are brought or
found on the Propsrty or any such nthur real property, immediately remove
and properly dispose thereof and dilignntly undertake all cleanup
procedures required under applicable Enviroomental Laws; (c) promptly
give notice to the Lender in writing if the Mortgagor should receive
notice of any investigation, claim or threatened claim under any
Environmental Law, or any notice of violation under any Environmental
Law, involving the Mortgagor, the Property or any other real property
haretofore, now or hersafter ownad by the Mortgagor: and (d) permit the
Lender from time to time to inspect the Property and observe the
Mortgagor's operations thereon and to parfnrm tests (including soil and
ground water tests) for Hasardous Substances on the Property. {(Nothing
contained in this Section shall be deemed to impose any obligations on
the Lender with respsct to Hazardous Substances or otherwise.)

i
IV. PREFEASMCE, DEFAULT AND REMEDIES
SECTION 4.01 Dsfeasance

i
!
]
1
| .

If the Individuals or the Hnrtgagurluhallt {a) pay in full (i) all of
the Liabilities (as defined herein), intluding but not limited to all
sums (principal, interest and charges) payable under the Note and any and
all extensions and renewals of the same and the Lender shall have no
obligation to extend further credit to the Mortgagor under the Note or
any extention or renewal thereof; and {(ii) all sums becoming due and
payable by the Mortgagor under the terms of this Mortgage, including but
not limited to advancements made by the Lender pursuant to the terms and
canditions of this Mortgages; and (b) have kept and performed each and
every obligation, covenant, duty, condition and agreement herein imposed
on or agreed to by the Mortgagor; then this conveyance and the grants and
conveyances contained herein shall becoms null and void, and the Property
shall revert to the Mortgagor, and the entire estate, right, title and
interest of the Lender will thersupon cease; and the Lender in such case
shall, upon the request of the Mortgagor and at the Mortgagor's cost and
expense, Jdeliver to the Mortgagor proper instruments acknowledging
satisfaction of this instrument; uthurwi:-. this Mortgage shall remain in
full force and effect.

SECTION 4.02 Events of Default

The happening of any of the following events or conditions, or the
happening of any other event of default as defined elsewhere in this

|
i
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Mortgage {hereinafter collectively referred to as "Eventg of Default™)
shall constitute & default under this Mortgage:

I

(n) any raprul-nthtiun or uurrnnty?madn herein or in any loan

agresment related to any of the Liabilities or in any other document or
instrument evidencing or securing any nf the Liabilitieg {(any such loan
agresment and any such other document ni instrument evidencing or
gecuring any of the Liabilities being hereinafter collectively referred
to as the "Loan Documents™) shall prove to be false or misleading in any
material respect; or |

{b} any report, certificate, finanLial gtatement or other instrument
furnished in connection with any of thl;Llnhilitinl or any Loan Document
shall prove to be false or misleading in any material respect; or

(c) default shall be made in the prompt payment of the principal of
and interest payable on the Note or any of the other Liabilities, as and
when dus and payable; or

(d) default shall bs made with respect to any indabtedness {other
than the Liabilities) of the Mortgagor ﬁhun due or the performance of any
other obligation incurred in cnnnlctinn with any indebtedness for
borrowed money of the Mortgagor, if the effect of such default is to
accelerate the maturity of such indebtedness or to permit the holder
thereof to cause such indebtedness to become due prior to its stated
maturity; or any such indebtedness shall not be paid when due; or

{({a) default shall be made in the dAus observance or performance of
any other covenant, condition or aqr::m#nt on th# part of the Mortgagor
to bea observed or performed pursuant to the terms of any Loan Document or
any other event of default shall occur undnr this Mortgage or any other
Loan Document; or .

(£) the Mortgagor or any maker, endorser, surqty or guarantor of the
Note (the Mortgagor and any such maker, endorser, surety or guarantor
being hereinafter individuslly called an "Obligor") shall (i) die or
apply for or consent to the appointment of a receiver, trustee,
liguidator or custodian of any such Obligor or of any of such Obligor's
properties or assets, (ii) admit in writing any such Obligor’'s inabllity
to pay such Obligor's debts as they mature, (iii) make a general
assignment for the benefit of creditors, (iv) have an order for relief
sntered against such Obligor in any proceeding under the federal
Bankruptcy Code, or (v) file a vulqntnrf petition in bankruptcy., or a
petition or an answer seeking reorgapiszation or an arrangement with
creditors, or to take advantage of any bankruptcy., recrganization,
insolvency., readjustment of debts, dissolution or liquidation law or
statute, or file an answar admitting th- material allegations of a
petition filed against such Obligor in any proceeding under any such law
or statute, or if corporate, partnership or other actlion shall be taken
by any Obligor for the purpose of nfflc?ing any of the foregoing: or

17/980
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{g) & petition shall be filed, without the application, approval or
consent of any Obligor in any court of competent jurlsdiction., seeking
reorganization, rearrangement, dissolution or liquidation of such Obligor
or of all or a substantial part of thn!prupurtiul or agsets of such
Obligor, or seaking any other relief under any law or statute of the type
referred to in clause (v) of paragraph (f)} above against guch Obligor, or
the appointment of a receiver, truntea!nr ligquidator or custodian of such
Obligor. or of all or a substantial part of guch Obligor's properties or
asgets, and such petition shall not hﬂiﬂiEMill!ﬂ within 30 days after the

filing thereof; or

{h) final judgment for the paymuné of money in excess of an
aggregate of $50,000 {which judgment iJ not adequately covered by
insurance) shall bs rendersd against any Obligor, and the same shall
remain undischarged for a period of 30 days during which execution shall

not be effactively stayed; or :
|

(i) a default or event of default,! or an event which upon notice or
lapse of time or both would constitute an event of default under any
prior mortgage on the Real Estate, or part thereof, shall occur and be
continulng; or ’

r— e

(i) the interest of the Lender in the Property shall become
Eag endangered by reason of the enforcement of any prior liem or encumbrance
¢ thereon; or - :

invalid or inoperative by any court of ‘competent jurisdiction,.

SECTION 4.03 Rights and Remedies of the Lender Upon Default

(a) Acceleration of Liabjlities. hpun occurrence of an Event of
Default or at any time thereafter, the Lender may at its option and

without demand or notice to the Mortgagor, declars, pll or any part of the
Liabllities immediately due and payable, whereupon all such Liabilities
shall forthwith become due and psyable, without presentment, demand,
protest or further notice of any kind, all of which are hereby expressly
waived by the Mortgagor, and the Lender may immediately enforce payment
of all such amounts and may exercise any or all of itz rights and
remedies under this Mortgage, the Note, any of the other Loan Documents
and applicable law, The Mortgagor also waives any and all rights the
Mortgagor may have to & hearing before any judicial authority prior to
the exercise by the Lender of any of its rights under this Mortgage, the

Note, any of the other Loan Documents and applicable law,
!
I

(b) Operation of Property by Lender. Upon the occurrence of an

Event of Default, or at any time thersafter, in addition to all other
rights herein conferred on the Lender, the Lender (or any perscn, firm or
corporation designated by the Lender) may, but shall not be obligated to,
anter upon and take possassion of any or all of the Property, exclude the
Mortgagor thersfrom, and hold, use, administer, manage and operate the
same to the extent that the Mortgagor could do 8o, without any liability
to the Mortgagor resulting therefrom; !Pd the Lender may colleact, reaceive

[ .
Eéa (k) any of the stipulations contalned in this Mortgage is declared
o

5
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and receipt for all proceads accruing from such operation and management,

make repairs and purchase needed additional property, and sxercige evaery

power, right and privilege of the Mortgagor with respect to the Property.
I .

(c) 1nd1nin1_B:nnnnﬂinﬂﬂi_ﬂiﬂhL_LﬂLﬁnﬂniznx- Upon the occurrence of

an Event of Default, the Lendcr, in lieu of or in addition to exercising
the powear of sale hereinafter glven, may proceed by suit to foreclose its
lien on, security interest in, and agssignment of, the Propsrty. to sue
the Mortgagor for damages on account of or arising out of sgaid default or
breach, or for specific performance of any provision contained herein, or
to enforce any other appropriate legal or equitable right or remedy. The
Lender shall be entitled, as a matter of right, upon bill filed ¢r other
proper legal proceedings being commenced for the foreclosure of this
Mortgage, to the appointment by any competent court or tribunal, without
notice to the Mortgagor or any other party, of a receiver of the rents,
isgueg and profits of the Property, with power to lease and control the
Property and with such other powers as may be deemed necessgary.

(d) foreclogure Sale. Upon the occurrence of any Event of Default,
or at any time thereafter, this Hnrtgaqp shall be subject to foreclosure
and may be foreclosed as now provided by law in case of past due
mortgages, and the Lender shall be authorized, at its option, whether or
not possession of the Property is taken, after giving 21 days' notice by
publication once a week for three consecutive weeks of the time, place
and termg of each gsuch sale by publication in some newspapsr published in
the county wherein the Property {(or any portion thereof to be sold) is
located, te sell the Property (or such portion thereof as the Lender may
from time to time elect to sell) in front of the, courthouse door of any
county in which the Mortgaged Froperty iur any pOrtion thereof to be
s0ld) is located, at public ocutcry., to the highest bidder for cash. The
Lender, ite successors and agsigns, may bid at any sale or sales had
under . the terms of this Mortgage and may purchase the Property, or any
portion thereof, if the highest bidder therefor. The purchasgzer at any
such sale or sales shall be under no obligation to see to the proper
application of the purchage money. AL any foraclosure sale, any portion
or all of the Property, real, personal or mixed, may be offered for salas
in parcels or en masse for one total price, the procesds of any such sale
en masse to be accounted for in one account without distinction between
the items lancluded therein or without assigning to them any proportion of
such proceeds, the Mortgagor hereby walving the application of any
doctrine of marshalling or like procesding. 1In case the Lender, in the
sxercise of the power of gale hersin given, elects to sell the Property
in portions or parcels, sales thereof may be held from time to time, and
the power of sale granted herein shall not be fully exercised until all
of the Proparty not previously scld shall have been sold or all the
Liabilities secured hereby shall have been paid in full.

(e) Parsonal Froperty and Fiztures. On the happening of any Event

of Default or at any time thereafter, the Lender shall have and may
exercise with respect to the Personal Property and fixtures included in
the Property (the "Collateral”)} all rights, remedies and powers of a
secured party under the Alabama Uniform Commerciasl Code with reference to

'
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the Collateral or any othar items in which a security interest has been
granted herein, including without limitation the right and power to gell
at public or private saln or sales or otherwise dispose of, lease or
utillze the Collateral and any part or bartu thereof in any manner to the
fullest extent authorized or permitted under the Alabama Uniform
Commercial Code after defsuilt hereunder, without regard to preservation
of the Collateral or its value and withnut the necegsity of a court
order. The Lender shall have, among other rights, the right to take
posséssion of the Collateral and to enter upon any premises where the
same may be situated for the purpose uf'rupuiiusaing the same without
being guilty of trespass and without linhility for damages occasioned
thereby and to take any action deemed appropriate or desirable by the
Lender, at its option and its sole discretion, to repair, restore or
otherwiss prepare the Collateral for sale, lease or other use or
disposition. At the Lender’'s request, the Mortgagor shall assemble the
Collateral and make the Collateral uvaiiuhlu to the Lender at any place
designated by the Lender. To the extent permitted by law, the Mortgagor
axpressly walves any notice of gale or any other disposition of the
Collateral and any rights or remedies of the Lender with respect to, and
the formalities prescribed by law relative to, the sale or disposition of
the Collateral or to the sxercise of any other right or remedy of the
Lender exlisting after default. To the extent that such notice is
required and cannot be waived, the Mortgagor agrees that if guch notice
is given to the Mortgagor in accordance with the provisions of Section
5.14 below, at least five days before thu time of the sale or other
dispoeition, such notice shall he deemed reasonable and shall fully satiasfy
any requirement for giving saild notice.|

I )

The Mortgagor agrees that the Lender may proceed to sell or dispose of
both the real and personal property comprising the Property in accordance
with the rights and remedies granted under this Mortgage with respect to
the real property coversd hereby. The Mortgagor hereby grants the Lender
the right, at its option after default hersunder. to tranafer at any time
to itself or its nomines the Collateral or any part thereof and to receive
the monies., income, proceeds and benefits attributable to the same and to
hold the sams as Collateral or to apply it on the Liabilities in such order
and amounts and manner as the Lender may elect. The Mortgagor covenants
and agrees that all recitals in any instrument transferring, assigning,
leasing or making other disposition of the Collateral or any part therecof
shall be full proof of the matters stated therein and no other proof shall
be required to establish the legal propriety of the sale or other actlion
taken by the Lender and that all prerequisites of gale shall be presumed
conclusively to have been performed or to have occurred.

b
|

|
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{(f) Foreclosure Deeds and Bi)lls of Sale. The Mortgagor hereby
authorizes and empowers the Lender or the auctioneer at any foreclosure or
other sale had hereunder, for and in the name of the Mortgagor, to exscute

and deliver to the purchaser or purchaﬁaru of any of the Property s0ld good
and sufficlent deeds of conveyance or bllle of sale thereto.
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{g} Order of Application of Proceeds. All payments received by the

Lender as proceeds of the Property, or any part thereof, as well as any and
all amounts realizad hy the Lender in connection with the anforcemant of
any right or remedy under or with respect to this Mortgage, shall be
applisd by the Lender as follows: (i) to the payment of all NBCEEEAry
expenses incident to the execution of any foreclosure sale or saleg or
other remadies under this Mortgage, including reasonable attorneys' fees,
as provided herein and in the other Loan Documents, appraisal fees, title
search fees and foreclosure notice costs, (ii) to the payment of all sums
advanced or expended by the Lender under the terms of this Mortgage and the
other Loan Documents, together with intersst thereon to the extent provided
berein or therein, (ili) te the payment in full of any of the other
Liabilities that is then due and payable (incliuding without limitation
principal, accrued interest and all other sums secured hereby), all in such
order as the Lender may elect in its sole discretion, (iv) to a cash
collateral reserve fund to be held by the Lender in an amount equal to, and
as security for, any of the other Liabilities that ig not then due and
payable, and (v) the remainder, if any, shall be paid to the Mortgagor or
such other person or persons appearing of record to be entitled thereto by
law, after deducting therafrom the cost of ascertaining their identity,

{h) Myltiple Sales. Upon the occurrence of any Event of Default or at
any time thereafter, the Lender shall have the option to proceed with
foreclosure, aither through the courte or by proceeding with foreclosure as
provided for in this Mortgage, but without declaring the whole Liabilities
due. Any such sale may be made subjact to the unmatured part of the
Liabilitjes secured by this Mortgage, and such sale, if so made., shall not
in any manner atfect the unmatured part of the Liabilities secured by this
Mortgage, but as to such unmatured part of the Liabilities this Mortgage
ghall remain in full force and effect ag though no sale had been made under
the provisions of this paragraph. Several sales may be made under the
provisions of this paragraph without exhausting the right of sale for any
remaining part of the Liabllities whether then matured or unmatured, the
purpose hereof being to provide for a foreclosure and sale of the Property
for any matured part of the Liabilities without exhausting any power of
foreclosure and the power to sell the F#npartr for any cothear part of the
Liabilities, whether matured at the time or subsequently maturing.

(i) Haiver of Appraisement Laws. The Mortgagor walveg, to the fullest

axtent permitted by law, the benefit of all laws now existing or hereafter
enacted providing for (i) any appraisement before sale of any portion of
the Property {commonly known as appraisement laws), or (ii) any extension
of tims for the enforcement of the collection of the Liabilities or any
crsation or extension of a period of redemption from any sale made in

collecting the Liabilities (commonly known aa stay laws and redemption
lﬂ“! ) .

(j) PErersguisites of Sales. In case of any sale of the Property as
authorized by this Section, all prerequisites to the sale shall ha presumed
tc have been performed, and in any conveyance given hereunder all
statements of facts, or other recitals therein made, as to the nonpayment
of any of the Liabllities or ag to the advertigement of sale, or the time,

—21w"
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place and manner of sale, or as to unyf&thar fact or thing, shall be taken
in all courts of law or equity as prjima facie evidence that the facts sgo

stated or recited aru.truu. ;

|

i
V. MISCELLANEOUS PROVISIONS |
l

SECTION 5.01 Collection Costs

The Mortgagor agrees to pay all costs, including reasonable attorneys®
feeg, incurred by the Lender in collecting any monies due the Lender
hereundar. or in defending or attempting to defend the priority of thia
Mortgage against any Lien on the Property, unless this Mortgage is herein
expressly made subject to any such Lien; and/or all costs incurred in the
foreclosure of this Mortgage, either under the power of sale contained
herein, or by virtue of the decree of any court of compatent jurisdiction.
The full amount of such costs lncurred by the Lender shall be a part of the
Liabilitles, shall be obligations of the Mortgagor as well as the
Individu#le, shall bear interest at the rate provided for in the Nots
(including any default rate), or the highest rate permitted by law and
shall be secured by this Mortgage.

SECTION 5.02. No Qbligations of Lender: Indemnification

The Lender ghall not by virtue of this Mortgage or otherwise asgsume any
duties, responsibilities, liabilities or obligations with respect to
Leases, the Improvements, the Personal Property., the Real Estate or any of
the other Froperty (unless expressly assumed by fhu Lender under a geparate
agresment in writing), and this Mortgage shall not be deemed to confer on
the Lender any duties or obligations that would make the Lender directly or
derivatively liable for any perscn's negligent, reckless or wilful
conduct. The Mortgagor agreas to defend, indemnify and save harmless the
Lender from and against any and all claims, causes of action, judgments and
other loss., cost and expenseé {(collectively called ‘glaims and losses”)
relating to or arising out of any default in the Mortgagor's performance of
ite representations, warranties, covenants, agreements, duties,
responsibilicies and cobligations under this Mortgage or under the Leases
and with respect to the Real Estate, the Improvements, the Personal
Property, or any of the othar Property.’ The provisions of this Section
shall survive the payment of the Liabilities in full and the termination,
satisfaction, release (in whole or in part) and foreclosures of this
Mortgage with regpect to claims and losses asserted against or suffered by
the Lender. Without limiting the generality of the foregoing, the
Mortgagor agrees that the Mortgagor's obligation to defend, indemnify and
gsave harmless the Lender set forth in this Section shall specifically
include all claims and losses asserted againet or suffered by the Lender
that are related to or arise out of (1) any representations or warranty set
forth in Section 2.03 hereof that sghall prove to be false or untrue in any
material respect, (ii) any default in the performance or nonperformance of
the Mortgagor's covenants and agreements get forth in Section 31.07 hereof,
and {(iii) any clean up or removal cof, or other remedial action with respect

to, any Hasardous Substances now or hersafter located on or included in the
i
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Property., or any part thereof, that may be regquired by any Environmental
Law or governmental authority.

|
SECTION 5.03 Construction of Mortgage

This mortgage is and may be construed a8 a mortgage, deed of trust,
chattel mortgage, conveyance, assignment, security agreement, pledqge.
financing statement, hypothecation or cbntract, or sany one or more of them,
in order fully to effectuate the lien hersof and the asgigmnment and

security interest created hereby and the purposes and agresments herein set

forth. i

SECTION 5.04 Succassors and Assigns

All covenants and agreements herein made by the undersigned ghall bind
the undersigned and the heirs, personal| representatives, successors and
assigns of the undersigned; and every option, right and privilege herein
reserved or secured to the Lender shall inure to the henafit of the
Lender’s successors and asgsigns.

SECTION 5.05 Waiver and Flection
[

The exercise by the Lender of any u?tiun given under ths terms of this
Mortgage shall not be considered as a waiver of the right to exercise any
other option given herein, and the filing of a suit to foreclose the lien,
security interest and assignment granted by this Mortgage, sither on any
matured portion of the Liabilities or for the whole of the Liabilities,
shall not be considered an election so as to pre®lude foreclosure under
powar of sale after a dismissal of the suit; nor shall the publication of
notices for foreclosura preclude the prosecution of a later suit thereon.
No failure or delay on the part of the Lender in exercisiag any rlght,.
power or remedy under this Mortgage shall operate as a waiver thereof, nor
shall any single or partial exercise ofany such right, power or remedy
preclude any other or further esxercise éhar-nf or the exercise of any other
right, powsr or remedy hersunder or thereunder. The remedies provided in
this Mortgage and in the other Loan Documents are cumulative and not
exclusive of any remedies provided by 1##. No amendment, modification,
termination or walver of any provisions of thie Mortgage or any of the Loan
Documents, nor consent to any dupurturlibf the Mortgagor therafrom, shall
be effective unless the same shall be in writing and signed by an executive
officer of the Lender, and then such wajver or consent shall be effective
only in this specific instance and for the specific purpose for which
given. No notice to or demand on the Mortgagor in any case shall entitle
the Mortgagor to any other or further notice or demand in similar or other
circumstances. The Mortgagor hereby waives the right to trial by jury in
any action arising out of or related to the Liabilities, this Mortgage, any

of the other Loan Documents, or any of the transactions contemplated
thereby. |
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SECTION 5.06 Landlord-Tenant Relationship

Any sale of the Pyoperty under thi: Mortqgage shall, without further
notice, create the relationship of lan?lurd and tenant at sufferance
between the purchaser and the Mortgagor.

SECTION 5.07 Enforceabjlity

If any provision of this Mortgage is now or at any time hereafter
becomes invalid or unenforceable, the other provisions hereof shall remain
in full force and effect, and the remaining provisions hersof shall be
construed in favor of the Lender to effectuate the provisions hereof.

|
SECTION 5.08 Annlinntinn_niﬂtnxm:qts

If the lien, assignment or security interest created by this Mortgage
is invalid or unenforceable as to any part of the Liabillties or is invalid
or unenforceable as to any part of the Property., the unsecured or partially
secured portion of the Liabilities shall be completely pald prior to the
payment of the remaining secured or partially secured portion of the
Liabilicies, and all payments made on the Liabilities, whether volumtary or
under foreclosure or other enforcement .action or procedures, shall be
considered to have been first paid on and applied to the full payment of
that portion of the Liabilities that is not secured or not fully secured by
the Lien created by this Mortgage. |

SECTION 5.09 Other Mortgages Encumbering the Real Estate

»

The Mortgagor hereby authorizes the holder of any other mortgage
encumbering the Real Estate to disclose to the Lender from time to time and
at any time the following inturmatlunll {a) the amount of indebtedness
secured by such mortgage; (b} the amount of such indebtedness that 1is
unpaid; {(c) whether such indebtedness is or has been in arrears;

{d) whether there is or hag been any default with respect to such mortgage
or the indebtedness seacured thereby; and (e) any other information
ragarding such mortgage or the indlhtldnu:: sacured thereby that the Lender
may request from time to time. i

The Mortgagor expressly agrees to Jﬂmplf with the terms of any other
morcgage encumbering the Real Estate ur any of the Improvements and agrees
not to consent to or permit any amendment or modification thereof without
the prior written consent of the Lender. The Mortgagor further agrees that
if default should be made in the payment of principal, interest or any
other sum secured by any other mortgage encumbering the Real Estate or any
of the Improvemsnts, the Lender may (but shall not be required to) pay all
or any part of such amount in default, without notice to the Mortgagor.

The Mortgagor agrees to repay any such sum advanced upon demand, with
intersst from the date such advance is made at the rate provided for in the
Note (including any default rate), or the highest rate psrmitted by law,
whichever shall be less, and any sum so advanced with interest shall be a
part of the Liabilities secured by this Mortgage.
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The Mortgagor expresgsly agrees that, if any holder of any mortgage or
sscurity interest encumbering the Property forecloses such mortgage or
security interest and receives at the foreclosure gale or otherwise
consideration in an amount in excess nq the indebtedness secured by the
mortgage or security interest being foreclosed., the holder of such mortgage
or security interest shall pay such excess to the Lender to be applied
against the Liabilities in such order as the Lender in its discretion
directs. :

i
SECTION 5.10 Menaning of Particular Terms

i
Whenever used, the singular number shall include the plural and the

plural the singular, and pronounz of one gender shall include all genders;
and the words "Mortgagor” and “Lender” shall include their respective
heirs, personal representatives, successors and assigns. The term
"Mortgagor™ as used in this Mortgage refers to each of the undersigned,
jointly and severally. whether one or more natural parsons, partnerships.
corporations, assocliations, trusts or other entities or organizations.

SECTION 5.11 Advancea by Lender |

|

If the Mortgagor shall fail to comply with the provisions herecof with
reaspect to the gecuring of insurance, the payment of utilities., taxes,
assessments and other charges, the keeping of the Property in repair, the
performance of the Mortgagor's obligations under any Lease, the payment or
performance of any prior mortgages, the compliance with Environmental Lawsg,
or the performance of or compliance with any cother term or covenant herein
contained, the Lender may (but shall not be requjred to) make advances to
pay., perform or comply with the same, and whare necessary enter the
Proparty for the purpose of performing or complying with any such term or
covenant. The Mortgagor agrees to repay all such sums advanced upon
demand, with interest from the date guch advances are made, at the rate
provided for in the Note (including any default rate)., or the highest rate
permitted by law, whichever shall be less, and all(sums s¢c advanced with
interest shall be a part of the Liabilities and shall be secured hereby,
The making of any such advances shall not bs construed as a waiver by the
Lander of any Event of Default resulting from the Mortgagor's failure to
pay the amounta paid. i

SECTION 5.12 m:m_n:_hmunn_hz_mnu

The Lender, without notice to thu Mortgagor
affecting the rights of the Lender hereunder as
not expressly released, may release any part of
liable for any of the Liabilities and may agree with any party with an
interest in the Property to extend the time for payment of all or any part
of the Liabilities or to waive the prompt and full performance of any term,
condition or covenant of the Note or anr of the other Loan Documents.

and without in any way
to any part of the Property
the Property or any person

|
l
|
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SECTION 5.13 Partjial Paymentsg

Acceptance by the Lundar of any puymant of less than the full amount
due on the Liabilitias shall be deemed acceptance on account only, and the
fallure of the Mortgagor to pay the entire amount then due ghall be and
continue to constitute an Event of Daefault, and at any time thereafter and
until the antire amount due on the Liabilities has been pald, the Lender
shall be entitled to exercise all rights conferred on it by the terms of
this Mortgage in case of the occurrence of an Event of Default.

SECTION 5.14 Addresses for Notices

A1l notices, requests, demands and other communications provided for
bhersunder shall be in writing or by telex, telegram or cable and mailed or
sent or delivered to the applicable party at its addrese indicated on the
first page of this Mortgage or at such other address as shall be designated
by such party in a written notice to the other parties thereto.

SECTION 5.15 Titles !

All section, paragraph, :uhparugrnph or other titles contained in this
Mortgage are for reference purposes only., and this Mortgage shall be
construed without reference to sald titles.

SECTION 5.16 Ralease of Lotsg |

So long as no Event of Default shall have occurred and be continuing,
any of the lots included in the Real Esztate uhall be released from the Lien
of this Mortgage upon the written request of the Mortgagor and provided
that the unpald balance of the Note secured by this Mortgage shall not,
after such release, exceed 80% of the appraised value of the lots remalning
under ‘this Mortgage, as such appraisal values are gset forth on Exhibit D
attached hereto or, at the Lender's sole option, are shown by any appraisal
prepared by a certified appraiser acceptable to the Lender in its BOle
discretion. In the event that the release of any lot or lots would cause
the unpaid balance of the Note secured by this Mortgage to exceed 80% of
the appralsed value of the lots remaining under this Mortgage, Mortgagor,
upon relsase of any such lot., shall pay to Lender a sum egual to the amount
nacessary to reduce the unpaid balance of the Note to 80% of the appraised
value of the remaining lots under this Mortgage {(the “"Lot Release Price”™).
In the svent that, after release of any of the lots, an appraisal reveals
that the unpaid balance of the Note secured by this Mortgage exceeds B0% of
the appraised value of the lots remaining under this Mortgage, Mortgagor
shall immediately pay to Lender a sum equal to the amount necessary to
reduce the unpaid balance of the Note to 80N of the appralsed value of the
remaining lots under this Mortgage. Mortgagor agrees to pay the costs of
any and all appraisals that the Lender reasonably deeme necessary tc assure
Lender that the unpaid balance of the Note secured by this Mortgage does
not exceed 80% of the fair market valua of the lots remaining under this
Mortgage.

~26-!
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Upon payment to the Lender of the Lot Release Price with regpect to any
lot, the Lender shall promptly deliver to the party paying said price a
partial release of said lot from the Lien of this Mortgage, and the Lender
shall apply said release price to the reduction of the Liabllities secured
hereby in such order as the Lender in its sole digscretion may elect. The
right to obtain such release shall be suspended during such time as an
Event of Default, or circumstance that with notice or lapse of time or both
could constitute an Event of Default exigts, subject to reinstatement only
if the Event of Default or clrcumstancu;is cured in its entirety. The
right to obtain such releages shall be extinguished by ths accelsration of

the due date of the Loan. In no event shall the right to obtain such
realeases survive foreclosurs, :

SECTION 5.17 Arhitration: Rispute Resolution: Pregexvation of

i

[ ——

This Mortgage is gubject to and u:p}ussly incorporates all provigions
for arbitration of disputes and preservation of remadies set forth in the
Note. !

IN WITNESS WHEREOF, the Mortgagor has executed this inatrument on the
day and year first abhove written, i

EAGLE POINT ASSOCIATES,
an Alabama general partnership

+
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By: EAGLE POINT ASSOCIATES. INC., an
| Alabama Corporation - General Partner

STATE OF ALABAMA )
COUNTY OF JErFERSON )

I, the undersigned authority., a Notary Public in and for said

) County in sald State, hereby certify that John A. Mann, Jr. . whose
v2 name as President of Eagle Point Assoclates, Inc., an Alabama corporation,
6 8 general partner of Eagle Polint Associates, an Alabama general

Eéa: partnarship, is signed to the Enraguing instrument, and who 1&g known to me,

acknowledged before me on this day that, baing informed of the contentsg of

g

said instrument., he, as such officer and with full authority. executed the
= same voluntarlly for and as the act of said corporation.
=
o | .

Given under my hand and nfflcial seal, this the Jth day
of _ June , 1991, i
Notayy Public
AFFIX SEAL

!
I
My commission expires: _ November 6, 1992

= e A-A Eam Emam W TEN
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STATE OF ALABAMA }
COUNTY OF JEFFERSON )

— . | W N amw W ETTT ™ -w —r- - -

i |

I. the undersigned authority. la Notary Public in and for said
County in said State. hereby certify that _William C. Hulgey , whose
name as Chairman of Arlington Properties, Inc., an Alabama corporatiom, a
gensral partner of Eagle Point Associates, an Alabama general partnership,
is signed to the foregoing instrument, and who is known to me, acknowledged
before me on this day that, being informed of the contents of said
instrument, he, as such officer and with full authority, executed the same
voluntarily for and as the act of said corporation,

Given under my hand and official seal, this the Oth day
of June ., 1991. |

AFFIX SEAL

My commisaion expires:

This instrument was prepared by:

Deborah J. Long

MAYNARD, COOPER, FRIERSON & GALE, P.C.
1901 Bixth Avenue North

2400 AmSouth/Harbert FPlasza
Birminghem, Alabama 35203

(205) 254-1000
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Entire Survey of Eagle Point, First Sector, Phase I, EXCEPT Lots 1, 7
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and 8, as recorded in Map Book 14, page 114, in the Probate Office of

Shelby County,
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(Exigsting Leases)

None
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EXHIRIT C
:
b T
{Permittad Encumbrances)

1. The lien for ad valorem taxes on the Property so long as such
taxes are not delinguent.

2. The exceptions set forth in Schedule [B%.2] of the
Mortgages's title insurance policy issued or to be issued purduant to that
certain Commitment to Issue Title Insurance No. [ 5W1 prepared by
[Clu._.,n‘ri'rl. um&.'.,], having an effective date of [RuS Mii], -at
——edebesndepgy, , 0 the extant only that guch exceptions refer axprecsly
to instruments recorded against, or otherwise specifically affect, the

Property and not to any genaral, standard or similar exceptions that may
appear in said policy.
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EXHIBIT "D*

|

Lot # Appraised Value

$62.,500.00 :
52,500.00 5
62,500,.00 ;
62,500.00

62,500.00

62,500.00

62,500.00

57,500.00 .
52,500.00

52,500, 00 ;
52,500, 00 i
42,500.00 :
52,500,00

52,500.00

52,500.00

52,500. 00 j
47,500.00 :
42,500.00 ;
42.500.00 ?
42,500. 00 ,
42,500,00 ’
42.500.00

26 37,500.00 '
27 37,500.00 :
28 32,500.00 ;
29 50,000. 00 :
30 50,000.00 1
31 52:500.00 ;
32 52,500.00 F

52,500.00
52,500.00
52,500.00
47,500.00
47,500.00
47,500.00
47,500.00
52,500.00
52,500.00
52,500.00
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