- .
.......

l'\-
.
A
2
i
=1
0\J
)
=
3

i\

. - 1 -
. . d . “ -r - . - - . - - -
. . Tt et Lt L h | ‘.r . i-".‘:. T A R . 1 : '
. . : PR JL I . t'E‘ ] f} : E,' AhIag e A, B LTI
H L I T T R R % ' St 'm‘-n [y -rf-..'ri - -.-'I'-r'- -:-II-J-'\--'- ..
roa e
R

i"'-t

oL

-!II'E T B -

LN ] il a . " =

.-.;-.‘ . 3 Nl : =
- .o a 4 -

e g . 'l -k F -

-r

Property No.: H-21
Unit No.: 0383
City: Columbiana
County: Shelby
State: Alabama

Prepared by and when
recorded return to:
Richard K. Bonness, Esq.
Kutak Rock & Campbell
1650 Farnam Street
Omaha, NE 68102

ASSIGNMENT OF LEASES AND RENTS

THIS ASSIGNMENT OF LEASES AND RENTS (this "Assignment”)
is dated as of November 1, 1990 by Spardee’s Realty., Inc.
("Borrower"), a Delaware corporation with an address at 203
East Main Street, Spartanburg, South Carolina 29301, to
William J. Wade, not individually or personally, but solely
as co-issuer trustee for the benefit of Secured Restaurants
Trust (“Lender”), a Delaware statutory business trust
existing pursuant to an Amended and Restated Trust Agreement
dated as of October 15, 1990, between Spartan Holdings, Inc.
and Wilmington Trust Company (William J. Wade, in his
capacity as co-issuer trustee as aforesaid, is herein

referred to as "Assignee").

PRELIMINARY STATEMENT

Lender has made a loan to Borrower evidenced by that
certain Mortgage Note (the "Mortgage Note"), delivered
pursuant to the Loan Agreement, from Borrowér to Assignee in
the original principal amount of $678,566 bearing interest
and being payable as provided therein. The payment and
performance of Borrower's obligations under the Mortgage Note
will be secured, in part, by that certain Mortgage and
Security Agreement dated as of the date hereof (the
“Mortgage") between Borrower and Assignee for the benefilt of
Lender encumbering the Mortgaged Estate (as defined in the
Mortgage), including, without limitation, the land described

on Exhibit A hereto (the "Property").
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AGREEMENT

NOW, THEREFORE, in cunsideratiﬂn of the foregoing and
other good and valuable consideration, the receipt and
gsufficiency of which are hereby acknowledged, Borrower agrees

ags follows:

1. Definitions. Capitalized terms used herein shall
have the respective meanings given them in that certain Loan
Agreement dated as of November 1, 1990 between Borrower and
lLender (the "Loan Agreement”), unless otherwise defined

herein.

2. Assignment; Certain Rights of Borrower. To further
secure the prompt payment and performance of each obligation
secured by the Mortgage, Borrower hereby assigns, transfers,
conveys and sets over to Assignee all of Borrower's estate,
right, title and interest in, to and under all leases,
whether existing on the date hereof or hereafter entered into
(including any extensions, modifications or amendments
thereto) relating to the Property, including, without
limitation, that certain Lease (the “Lease") between
Spardee's Realty, Inc., as lessor, and Spardee’'s Restaurants,
Inc., as lessee (collectively, the “Leases"”), together with
all rights, powers, privileges, options and other benefits of
Borrower as the lessor under the Leases regarding the current
tenants and any future tenants, and all the rents, revenues,
profits and income from the Mortgaged Estate, including those
now due, past due or to become due. Borrower irrevocably
appoints Lender its true and lawful attorney-in-fact, at the
option of Lender at any time and from time to time, to take
possassion and control of the Mortgaged Estate., pursuant to
Borrower's rights as lessor under the Leases, and to demand,
raceive and enforce payment, to give receipts, releases and
gatisfaction and to sue, in the name of Borrower or Lender,
for all of the rents, revenues, profits and income thereof.
It is intended by Borrower and Assignee that this Assignment
constitutes an absolute assignment and not merely an
assignment for additional security. The consideration
received by Borrower to execute and deliver this Assignment

NVand the liens and security interests created herein is

legally sufficient and will provide a direct economic benefit
to Borrower.

80 long as no Event of Default (as defined below) has
occurred, Borrower shall have a revocable license to collect
and receive all rents, revenues, profits and income and to
retain, use and enjoy the same and to do all acts and perform
guch obligations under the Leases, provided that Borrower has
directed Lessee under the Lease to make payments of Basic

6949¢
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Rent directly to Collateral Agent. Excess Cash Flow shall be
paid to Borrower as provided in Section 2.10 of the Loan
Agreement. Upon the occurrence of an Event of Default, such
license shall be deemed automatically revoked by Assignee
vithout the necessity of Assignee taking any action
whatsocever, and all such rents, revenuas, profits and income
shall be deemed to be cash collateral for all purposes,
including, without limitation, for purposes of Section 363 of
Title 11 of the United States Code, as the same may be
amended. Upon the curing of any Event of Default by Borrower
and the prompt written acknowledgement of such cure by
Assignee, Borrower's license shall be automatically
rainstated. '

Upon the occurrence of any Event of Default, Assignee
may, at any time without notice, either in person, by agent
or by a court-appointed receiver, regardless of the adequacy
of Lender's security, enter upon and take possession and
control of the Mortgaged Estate, or any part thereof, to
perform all acts necessary and appropriate to operate and
maintain the Mortgaged Estate, including, but not limited to,
the execution, cancellation or modification of the Leases,
the repair of the Mortgaged Estates, the execution or

g rermination of contracts providing for the management or
maintenance of the Mortgaged Estate, all on such terms as are
deemed best to protect the security of this Assignment, and
in Assignee's or Borrower's name, sue for or otherwise
collect such rents, revenues, profits and income from the
Mortgaged Estate as specified in this Assignment as the same
become due and payable, including, but not limited to, rents
then due and unpaid. All amounts advanced and expenses
incurred by Assignee in connection with any such acts shall
be secured hereby and shall be due and payable upon demand by

Assignee.

Any rents that may be collected by Borrower shall
immediately be held by Borrower as trustee for the benefit of
Assignee only. Rents received in excess of the amounts
required to be paid by Borrower under the provisions of the
Loan Agreement shall be paid to Borrower in accordance with

ythe provisions of the Loan Agreement. Borrower agrees that,
commencing upon the occurrence of any Event of befault, each
tenant of the Mortgaged Estate shall make its rent payable to
and pay such rent to Assignee (or Assignee’s agents) on
Assignee's written demand therefor, delivered to such tenant
personally, by mail, or by delivering such demand to each
rental unit, without any liability on the part of sald tenant
to inquire further as to the existence of an Event of Default

by Borrower.
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In the event Assignee elects to seek the appointment of
a receiver for all or any part of the Mortgaged Estate upon
Borrower's breach of any covenant or agreement of Borrower in
this Assignment, Borrower hereby expressly consents to the
appointment of such receiver.

Any entering upon and taking possession and control of
the Mortgaged Estate by Assignee or .the receiver and any
application of rents, revenues, profits and income as
provided herein shall not cure or waive any default hereunder
or ilnvalidate any other right .or remedy of Assignee under
applicable law or provided herein.

3. Certain Agreements of Borrower. Borrower hereby
agrees as follows:

(a) If any of the Leases provide for a security
deposit paid by the tenant thereunder to Borrower, this
Agsignment shall transfer to Assignee all of Borrower's
right, title and interest in and to such security
deposits; provided that, Borrower shall have the right
to retain such security deposits so long as no Event of
Default shall have occurred; and provided further that
Agsignee shall have no obligation to any such tenant
with respect to such security deposits unless and until
Assignee comes into actual possession and accepts
control of such security deposits by notice to such
tenant;

(b) Borrower shall not terminate any Lease (except
pursuant to the terms of such Lease upon a default by
the tenant thereunder), or grant concessions or modify
or amend any such Lease in any manner whatsocever,
without the prior written consent of Assignee;

soox 32 4eee D10

(c) Borrower shall not collect any rent more than
one (1) month in advance of the date on which it becomes
due under the terms of each Lease;

" (d) Borrower shall not discount any future

' accruing rent and, after the occurrence of an Event of
Default, Borrower waives any right of setoff against
amounts due from any tenant under the Leases;

(e) Except with the prior written consent of
Agsignee, Borrower shall not request, consent to, agree
to or accept a subordination of any Lease to any
mortgage, deed of trust or other encumbrance, or any
other lease, now or hereafter affecting the Mortgaged

6949F
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Estate or any part thereof, or suffer or permit
conversion of any Lease to a sublease;

(f) All leases or other occupancy agreements with
respect to the Mortgaged Estate in effect from time to
time shall be deemed included in this Assignment as
though originally listed herein, and the respective
terms “Lease” and "Leases" as used herein shall include
guch leases or occupancy agreements and the term
“lesses"” or "tenant"” used herein shall include the
lessees or tenants thereunder; and

(g) Nothing herein shall be construed to
constitute Assignee as a "mortgagee in possession” in
the absence of its taking of actual possession of the
Mortgaged Estate pursuant to the powers granted herein,
or to impose any liability or obligation on Assignee or
Assignee under or with respect to the Leases,

4. Event of Default. Any one or more of the following
shall constitute an Event of Default hereunder:

(a) any payment due on any Mortgage Note is not
paid when due; or

(b) the occurrence of an Event of Default under
any Loan Document.

5. Remedies of Assignee. If an Event of Default
occurs, Assignee shall have all rights and remedies provided
under this Assignment, the Loan Documents, or any other
agreement between Borrower and Assignee, or otherwise
available at law or in equity.

6. Effect on Rights Under Other Documents. Nothing
contained In this Assignment and no act done or omitted by
Assignee pursuant to the powers and rights granted them
hereunder shall be deemed to be a waiver by Assignee of its
rights and remedies under the Loan Documents, and this
1Assignment ig made and accepted without prejudice to any of
‘Ythe rights and remedies possessed by Assignee under the terms
of the Loan Documents.

BOOK 3241’%{ 51.1

7. Marshalling. Borrower and any party who now or
hereafter acquires a security interest in any of the
Mortgaged Estate and who has actual or constructive notice
hereof hereby waives, to the extent permitted by law, any and
all right to require the marshalling of assets in ¢onnection

6949f¢
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with the exercise of any of the remedies permitted by
applicable law or provided herein.

8. Limited Liability. The obligations of Borrower
under this Assignment are subject to the provisions regarding
limited liability contained in Section 8.22 of the Loan
Agreement.

9, Governing Law. The terms and provisions of this
Assigqnment shall be governed by the applicable laws of the
state where the Property is located.

10. Saverablility. In case any one or more of the
provisions hereof shall be held to be invalid, illegal or
unenforceable in any respect, such invalidity, illeqgality or
unenforceability shall not affect any other provision hereof
and this Assignment shall be construed as if such invalid,
ille?al or unenforceable provision had never been contained
herein.

11. Time of the Essence. Time is of the essence with
respect to each and every covenant, agreement and obligation
of Borrower under this Assignment and the Loan Documents.

12. Successors and Assiqns. This Assignment applies
to, inures to the benefit of and binds Borrower and Assignee,

their successors and assigns.

IN WITNESS WHEREOF, Borrower has executed this
Assignment on the date set forth in the acknowledgement
attached hereto and effective as of the Closing Date.

(SEAL] SPARDEE'S REALTY, INC., a
Delaware corporation

Witnesses:

George E. osaley
Vice President

: | ﬂﬁ ‘ :. Attest:

e _ Joum HUKUSKRL 5
€ JoHD HUkuM By c:;£§! !;aél“ :
C. Burt Dur

Assistant Secretary

—r =
1 T
1. L
P
. ._ﬂ'




R

- TP R T Y e = Bk e T Lo

. F..
SRR

S ems o= ea

- - L °
LI SE PR

-
- e L e T e
.-__.-'_l.\.:..!..ﬂﬂﬂ%;’:iﬂ;.ﬂ“‘:.k.

TR

.

Lt b b |

—_—t

'-E"?l. "-.:'-_ '.-. . ._‘;.:‘_.

BOOK 324me 513

STATE OF NEW YORK )
) s85.
COUNTY OF NEW RK )
On this day of November, 1990, before me, the

undersigned officer, personally appeared George E. Moseley
(residing at 1245 Farragut Drive, Spartanburg, South Carolina
29302) and C. Burt Duren (residing at 125 Cane Brake Drive,
Greer, South Carolina 29650), personally Known and
acknowledged to me to be the Vice President and Assistant
Secretary, respectively, of Spardee’s Realty, Inc., and that,
ag such officers, being duly authorized to do so pursuant to
its bylaws or a resolution of its board of directors,
oxecuted and acknowledged the foregoing instrument for the
purposes therein contained by signing the name of the
corporation by themselves as such officers as their free and
voluntary act aamd deed and the voluntary act and deed of said

corporation. -

IN WITNESS WHEREOF, I hereunder set my hand and cfficial
gseal.

Notary Public ,

My Commission Expilres:

[NOTARIAL SEAL]

5949f
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EXHIBIT A
LEGAL -DESCRIPTION

The real property located in the City of Columbiana,
County of Shelby, State of Alabama, more particularly
described as follows:

A psrcel of lend in the N.W.1/4 of the N.E.1/4 of Section 26,
Township 21 South. Renge 1 West. Shelby County. Alabama;

described #s follows:

Commence at the Southeast corner of ssid 1/4-1/4 section.

Thence run West along the South 1/4-1/4 line 105.47 feet to the centsrline of
an Alsbama Gas Corporation 100 foot vight-of-way,

Thence turn right 69 deg. 48 deg. )6 sec. and run Northwest along said right-
of-way 36.39 feer,

Theance turn left 47 deg. 51 min. 20.3 sec. and run Northwest 275.47 fest to
s point on the North right-of-way of Alabama Highway 870,

Thence turn tight 83 deg. 00 min. 09.5 sec. and run Northeast 68.47 faat.,
Thence turn left 91 deg. 31 min. 00 sec. and run Northwast 50.00 feet.

. Thence turh laft B8 deg. 29 min. 00 sec. and run Southwast §1.01 fest to &
point on the North right-of-way of Highway 870, said point being on a
counter-clockwisa curve having a delta angle of 11 deg. 40 min. 27 sec. and
a radius of 2011.32 feacx,

Thence turn right 96 deg. 33 min. 26.3 sec. and run Northwesterly along the

arc of said curve 409.81 feet to THE POINT OF BEGINNING.,
Thence turn right 119 deg. 07 min. 35 sec. from tangant and run Northeast

246.95 feoet,

Thence turn left 90 deg. 00 min. 00 sec. and run Northwast 260.60 feer.,
Thence turn left 90 deg. 00 min. 00 sec. and run Southwest 420.00 feet to &
point on tha North right-of-way of said Higqhway #70; said point being an a
clockwise curve having a delta angle of 08 deg. 55 min. 13 sec. and a radius

of 2011.32 fest,
rheance turh lefe 128 deg. 02 min. 48.5 sec. to tangent and run East along

said right-of-way 313.14 feet to THE ROINT OF BEGINNING.
Containing 1.97 acdres. more Or lass. -
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