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STATE OF ALABAMA ) - | -
COUNTY OF SHELBY )

DECLARATION OF PROTECTIVE COVENANTS AND AGREEMENTS

KNOW ALL MEN BY THESE PRESENTS, that

WHEREAS, 280 Associates, Ltd., an Alabama 1limited
partnership, 1is currently the fee simple owner of certain real
property situated ‘in Shelby County, Alabama, :which is more
particularly described on Exhibit "A" and Exhibit "g" attached
hereto (280 Assocliates, Ltd. shall hereinafter,'he referred to as
the "Declarant" and the property described on 'E::xhihit "A" shall:
hereinafter he referred to as the "Declarant’s Property");

WHEREAS, the Declarant desires to convey ﬁ portion of its
property as described on Exhibit "B" hereto (thé- "property”) to
one or more purchasers thereof with the Declarant retaining
Declarant’s Property for its an-fespective use and development;

NOW, THEREFORE, the Declarant does, upon recording hereof,
declare and make the Property and any portion thereof subject to
covenants, conditions, restriétiéns; uses, limitations and affir-
mative obligations set forth herein, all of which are declared to
be in furtherance of a plan fér the use and improvement of the
Property in a desirable and wuniform manner suitable in
architectural deaign, and all of which shall run.with the land and
shall be binding upon all parties having or acquiring any right,
title or interest in the Property or any part thereof, and shall

bhe for the benefit of Declatrant as owner of the ‘Declarant’s
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Property, and shall inure tc the benefit of and ba binding upon
each successor in interest thereof. |
ARTiCLE I.
LAND USE
1.01 Permitted Uses. Any improvements constructed on the
Property shall be used only for the following pﬁrﬁﬂses ("Permitted
Uses®) :
(a) Retail store or ﬁhup in which all of the inventory
is stored and sold indoors. |
(b) A shopping center or facllity cumﬁnsed of any one
or morxe of the Permitted Uses as set forth hereiﬁ;: |
(¢} A public, semi;public or privat.é: office, office
warcehouse, sales office; medicai or dental ﬁffice, clinic or
laboratory or other prufessionai or business nfficé.
(d) Bank or lending institutions.
(e} Hotels, motels or motor courts.
(£) Catering shop.
(g} Restaurant or ccffee shop except drive-in
restaurants shall ncot be permitted.

(h} Library or museum.
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(i} Apartments, townhouses, or condominiums for resi-

dential or office purposes.

(1) Any other use approved by the Architectural Control

Committee in writing.
1.02 Garbage and Refuse. No lumber, metals, automotive

products, or bulk materials shall be kept, stored, or allowed to
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accumulate on any exterior portion of the Property, except

building materials during the course of construction of any
approved structure or improvement. No refuse or trash shall be
kept, stored or allowed to accumulate on the :éxterinr of the
Property gxcept between scheduled pick—ups and in;accurdance with
the provisions hereof. If trash or other refuse iﬁ to be disposed
of by being picked up and carfiéd away on a regular and recurring
basig, such trash or refuse may be placed in sanitary containers.

1.03 tsid rning. Except during cnnsﬁructinn on the

Property, burning of trash, refuse or other materials within the

Property shall be prohibited.

1.04 0il and Mining. No portion of the Property shall be
used for the purpose of hnriﬁq, mining, quarrying, exploring for
or removing oil or other hydrocarbons, minerals, gravel or earth
unless the right to extract minerals was granted or reserved prior
to filing this Declaratieon. |

1.05 HNuisance. No obnoxious, offensive or illegal activity
shall be carried on upon any portion of the Property nor shall
anything be done on any portion of the Property which may become
an annoyvance or nuisance to the Property.

ARTICLE I1I.

RC ECT ONT

2.01 Approval of Use and Desjgn. Ro structure, building,

parking lot, fence, or other Iimprovement shall be commenced,
erected, placed, moved on to or permitted to remain on any portion

of the Property, unless plans and specifications thereof shall
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have first been submitted to and approved by the Architectural

Control Committee (herein defined). ._Sﬁch' plans and
specifications shall be in such form and Ehail contain such
information, as may be reasnnﬁbly required by the Architectural
Control Committee and shall include, but not necessarily be
limited to, (a) a site plan showing the lncatinn, height, and
exterior design (including a summary of all pfﬁpusad materials
together with samples of exterior materials and paint colors) of
all buildings and improvements proposed to be constructed on the
Property, (b) a grading, stnrm-dfainagé, and landscaping plan with
respect to the Property, and (c) a statement of ﬁhe proposed use
of the improvements to be constructed on the Prapérty. The plans

shall be submitted to the Architectural Control Committee, at

gleast ten business days prior to the date construction is
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scheduled to commence and thé Architectural Control Committee
shail be entitled to retain said plans for their records. Modifi-
cations to such plans may be submitted from time to time to the
Architectural Control Cummittea,.fnr its approval, with respect to
any signigicant changes in the Plans, after sarr!e. have initially
been approved.

2.02 rch al Contr cmmi . The Architectural
Control Committee (the "Cnmmi.ttee"} is composed of Frank Kovach,
Jr. and Billy D. Eddleman. A majority of the.. Committee may
designate a representative to act for it. In thé_ event of death
or resignation of any member of the Committee, the remaining

member shall have full authority to designate a successor. At any
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time, the Declarant shall have the power, thrnugh a duly recorded

written instrument, to change the membership of the Committee or
to withdraw from the Committee or restore to it any of its powers

and dutles.

2.03 Evidence of Approval of Plans. The approval of the

Committee shall be evidenced by a written permit executed by the
Committee or its agents, and countersigned by= the applicant
therefor. The written permit shall be executed in duplicate with
one copy to be ‘retained by the Committee anﬁ' .-nne copy to be

retained by the applicant.
2.04 Basis for Disapproval of Plans.

(a}) The scope of review by the Cﬁmﬁittee shall be
limited to the proposed use and exterior appe_arﬁnce only. THE
DECLARANT DOES NOT ASSUME OR ACCEPT BY THE f‘ILING HEREOF ANY

S-;j RESPONSIBILITY OR AUTHORITY TO REVIEW FOR STRUCTURAL SOUNDNESS,
COMPLIANCE WITH BUILDING OR ZONING .CODES OR STANDARDS, OR ANY
OTHER FACTORS.

(b} The Committee shall'have the right to disapprove
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any plans and specifications submitted for approval for any of the
following reasons:
(1) failure to include information in such plans
and specifications as may have been reasonably requested by
the Committee; .
(ii) failure of such plans and specifications to
comply with the architectural criteria set forth in Article

IIT of this Declaration;

10009145 S




soox 248 mee 50

(iii) a proposed structure or improvement is

designed or intended for a use other than ﬁ_Permitted Use;
(iv) failure of the drainaqe pl:arj to comply with
the sedimentation and erasinn.cnntrﬂl plan for the Property
approved by the Water Works and Sewer Buard of the City of
Birmingham. |
(c) Approval of any plans and specificatinns submitted
to the Committee shall terminate and be rendered”?nid if construc-
tion is not begun within one year after the date of the
certificate evidencing such approval unless suﬁh'hne year period
iz extended by the Committee in which event f.he extended time
period shall be applicable. J
{(d) In any case where the Cnmmitteé shall disapprove
any plans and specifications sﬁhmitted hereundef, or shall approve
the same only as modified or upon specified conditions, such dis-
approval or qualified apprnva1 sha11 be accnmpani#d by a statement
specifying the grounds upon wﬁich such action ﬁas based. 1In any
such case the Committee shall,. if"requested, make reasonable
efforte to assist and advise the applicant in order that an
acceptable proposal can be prapared'and submitted for approval.

2.05 Retention of Copy of Plans. Upon approval by the Com-

mittee of any plans and specifications submitted hereunder, two
copies of such plans and specificatic-ns, as appfnved, shall be
deposited with the Committee, one copy shall be retained for the

permanent records of the Committee, and one copy uf such plans and
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specifications bearihg such  approval, in writing, shall be

returned to the applicant submitting the same.

2.06 Failyre to Obtain Approval. If '_any structure or

improvement shall be erected upon the Property otherwise than
substantially in accordance with plans and specifidatinns approved
by the Committee pursuant to the provisions hereof, such erection
shall be deemed to have been undertaken in *_vinlatinn of this
covenant, and without the approval reguired he:_:ein, and, upon
written notice from the Cnmmittee,' any such structure or im-
provement so altered, erected, Or placed upon the Property in
violation hereof shall be removed or realtered én as to extinguish
such violation at the expense of the Owner nfl the Property.
Notwithstanding the aforesaid, after the expiration of one Yyear
from completion of any such improvement or structure, such
improvement or structure shall be deemed to comply with all the
provisions hereof unless notice to the contrary shall have been
recorded in the Office of the Judge of Probate of Shelby County,
Alabama, or legal proceedings shall have heéﬁ instituted to
enforce such compliance. |

If fifteen (15) days after the notice of such a violation the
owner of the property upon which.sﬁch violation exists shali not
have taken reasonable steps toward the removal or termination of
the same, the Committee shall have the right, thfnugh its agents
and employees, to enter upon such Pruperty and to take such steps
as may be reasonably necessary to extinguish such violation and

the cost thereof shall bhe a binding, personal obligation of such
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owner as well as a lien (enforceable in the same manner as a mort-
gage) upon the property in question. The lien provided in this

covenant shall not be valid as against a bona fide purchaser (or

bona fide mortgagee) of the property in questiuﬁ'ﬁnless a suit to
enforce said lien shall have been filed in a cdﬁ:ﬁt of record in
Shelby County prior to the recordation among tﬁa land records of
Shelby Ccocunty cf the deed (uf mortgage) cnnveyingtthe property in
question to such purchaser (or subjecting the same to such
mortgage). |

2.07 Certificate of Cumpiigncg.‘ Upon completion of the con-
struction of any structure or improvement substantially in

accordance with plans and specifications approved by the

S;:’lct:mmittee , the Committee Ehal.i*. upon written request of the owner
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thereof, issue a certificate of compliance in form suitable for
recordation, identifying such structure or improvement and the
property on which such structure or improvement .-is placed, ang
stating the plans and specifications, the lﬁcatinn of such
structure or improvement and the use or uses to be conducted
thereon have been approved and that such Etructﬁra or improvement
complies with the requirements of the CGmmitteaf 'Preparatinn and
recording of such certificate shall be at the expense of such
owner, Any certificate of compliance issued in accordance with
the provisions of this Section 2.07 shall be prima facie evidence
of the facts therein stated,:'and as to ahy purchaser or
encumbrancer 1in good faith and for wvalue, or as to any title

insurer, such certificate shall be conclusive evidence that all
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structures or improvements on the Property, and the use or uses

described therein comply with all the requirements of these
covenants. |

2.08 s 10 ht Any agent of the Committee may at
any reasonable time or times -enter upon and inepeet the exterior
of the Property and the exterjor of any improvements thereon for
the purpose of ascertaining whether the eenetruetien of structures
and imprevemente thereon are in compliance with the provisions
hereof; and neither the Ccommittee nor any such agent shall be
deemed to have committed a trespass or other "ﬁrengful act by

reagson of such entry or inspedtion.

ARTICLE III.
TECT L C I
3.01 Critefig. The __cemmittee ehel'].- consider the
architectural criteria set forth in this Article.III with regard
to plans and epeeifieetiene submitted for epp.revel pursuant to
Article II of this Declaration. The_Cemmittee shall approve plans
and specilifications for structures, alterations, and additions
which comply with the criteria set forth in this Article III and
may in, its discretion, approve any such plans and specifications
which do not comply with such criteria in ell. respects. The
failure to insist on strict compliance with the architectural
criteria set forth herein with respect to any plans and
specifications submitted to the Committee shall not be deemed to

be a waiver of the right of the Committee to insist on strict
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compliance with the architectural criteria set forth in this

Article III with respect to any other plans and specifications
submitted to the Committee prior or subseguent thereto.

3.02 Building nggi_;inn.'_ The location of any structufe,
alteration or addition in relation to the frﬁnt and side boun-
daries of any lot within the . Property, shall .be determined in
accordance with the requirements of the local governmental
authority having Jjurisdiction over the Property, or in the
absence of any such requirements, by the Committee. The Committee

shall use as its general guidelines the area and dimensional

regulations for the B-2 Generai Business District as set forth in

the Z2oning Ordinance for Shelby Cﬁunty, Alabama as in effect as of
the date of this Declaration. o

3.03 Sjignage. Hn.aign shall bE erected or maintained at any
Jocation within the Property which is not first"apprnved by the
Committee. The design of all signs to be erected on the Property
shall also be approved by the Cnmmittee. |

3.04 Parking. Off street parking and loading spaces shall

ba provided in accordance with. the requirements of the local
governmental authority having  jurisdiction over the Property, or
in the absence of any such requirements, in accordance with the
requirements of the Committee. The Committee shall use as its
general guidelines the requirements for the B-2 General Business
District (or similar district if there is then no B-2 General
Business District) as set forth in the Zoning Ordinance for Shelby

Cocunty, Alabama then in effect.
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3.05 Exterior Design. All plans and specifiﬁatinns shall be

evaluated as to harmony of external design_ &nd location in
relation to surrounding structufes and tnpngraphy; The exterior
design of the structures shall to the extent feasible be
compatible with the existiﬁg -étructures and .uses within the

Declarant’s Property.

ARTICLE IV.
CEL 8]

4.01 Term. The restrictions contained in this Declaration
shall run with and bind the Property, shall inuré to the benefit
of and be enforceable by Declarant, its legal representatives,
heirs, successors and assigns until the first to occur of either
of the following: (a) December 31, 2009; or (b) the owner(s) of
all of the Declarant’s Property shall, in its discretion,
terminaté this Declaration by -gxecuting and filing a written
statement to that effect with the Probate office of Shelby County,
Alabama. |

4.02 No Reverter. No reatriction herein is intended to be,
or shall be construed as, a cohdition subsequent or as creating a
possibility of reverter.

4.03 cenment.

(a) In the event of a violatinn or breach of any of
these restrictions or any amendments thereto by any owner of the
Property, or portion therenf,'.ur employee, agent, or lessee of

such owner, the Declarant shall have the right to proceed at law
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or in equity to compel compliance with the terms and conditions

hereof, to prevent the violation or breach of said restrictions,
to sue for and recover damageé or other dues, or take all such
courses of action at the same tiﬁa, or such other legal remedy it
may deem appropriate. No delay or failure on ‘the part of the
Declarant to initiate an available remedy set forth herein shall
be held to be a walver of the Declarant or an estoppel of the
peclarant to assert any right avai1ab1e to it upon the recurrence
or continuation of said violation or the occurrence of a
different violation. |

(b) Damages shall not be deemed adegquate compensation
for any breach or violation of ﬁny prnvisim_i' hereof, and the
Declarant shall be entitled .Bpecifically to relief by way of
injunction as well as any other available reliet gither at law or
in equity.

(¢) The Declarant, if successful in e.u-nfnrcing a re-
striction or enjoining the vinlatinn of a restriction against an
owner of thé. Property, or anjr_ portion thereof, may be awarded a
reasonable attorney’s fee against such owner. ._

4.04 Severability. Every.ﬁne of the prnvisiﬁns and restric-
tions is hereby declared to be independent of, and severable from
the rest of the provisions anﬁ restrictions and of and from every
other one of the provisions and restrictinns and of and from every
combination of the prnvisinns. and festrictinns.s .Invalidatinn by

any court of any provision or restriction in this Declaration
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shall in no way affect any of the other pruvisiﬁﬁs'nr restrictions
which shall remain in full force and.effect.

4.05 Captions. The captions preceding the wvarious
paragraphs and subparagraphs .ﬂf this Declaration are for the
convenience of reference only, and none of them shall be used as
an aid to the construction of any provision of this Declaration.
Wherever and whenever applicable, the Eingular'_fqrm of any word
gshall be taken to mean or apply to the plural,“ahd the masculine
form shall be taken to mean or apply te the feiuinina or to the

neuter.

4,06 o) i tion or ie .. Hn violation of
any provision of this Declaration shall defeat or render invalid
the lien of any mortgage made in gnnd faith and fnf value upon any
portion of the Property; prnﬁid&d, however, that any mortgagee in
actual possession, or any purchaser _at. any mﬂrtgagees' or fore-
closure sale shall be bound by and subject to thi# Declaration as
fully as any other owner of any pnrﬁiﬁn of the Property.

4,07 Approval Procedures.

(a) In any case where the consent or approval or the
issuance of a certificate is-'requested of the Cnﬁmittee pursuant
to this Declaration, such consent or approval or the issuance of
such certificate shall not be unreasconably refugéd or withheld by
the Committee; and the Committee shall respond to such request in
writing no later than ten (10) business days after the date upon
which such request shall have been served on the Committee, or

else the Committee shall be deemed to have given its approval or
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consent, or to have issued such certificate, as the case may be.

Any negative response to ahy' such redquest 'ﬁhall include a
description of the matters or items to which the Committee
ocbjects, and a statement of the reasons for such objections.

(b) Any request far. the consent or approval of the
Committee or for the issuance of a certificate by the Committee or
any other notice or submiséinn to the cﬂmmittEE shall be in
writing, and shall be dJdeemed served upon and"'_submitted to the
Committee when hand delivered or three (3) dayﬁ after such notice
or submission shall have been deposited, postage prepaid, in the
United States Mail, addressed to:

280 Associates, Ltd. o

2700 U.S. Highway 280, Suite 90

Birmingham, Alabama 35223 =

Attention: Frank Kovach, Jr.
or to such other person or address as the Committee may from time
to time designate by notice aﬁ provided herein..

(c) Anf response by the Committee to any such request
for the consent or approval of the Committee nf the issuance of a
certificate by the Committee, or any other natiée or submission
given pursuant ﬁu this Declaration by the Committee, shall be in
writing, and shall be deemed served when hand delivered or
deposited, postage prepaid, in the United States Mail, certified,
return receipt requested, to the owner at the address stated in
the regquest, or in the abseﬁc:_e thereof, to f.hé owner at the

address that tax notices are to be mailed wi'th-respect to its

portion of the Property.
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IN WITNESS WHEREOF, the undersigned as the owner of the Pro-

s .Declaration to be executed as of the A ?"

perty has caused z{ff
day of {/’ , 193?3

280 ASSOCIATES, LTD., a limited
partnership |

Frank Kovach, Jr.

STATE OF ALABAMA )
JEFFERSON COUNTY )

a Notary Public in and for said County,

I, the undersigned,
and Billy D.

in said State, hereby certify that Frank Kovach, Jr.

% Eddleman, whose names as general partners of 280 Associates, Ltd.,
: an Alabama limited partnership, are signed to the foregoing
) w instrument, and who are known to me, acknowledged before me on
__ = this day that, being informed of the contents of the instrument,
: o they as such general partners, and with full authority, executed
- «# the same voluntarily for and as the act of said limited partner-
§ v under my hand and official seal, t day of
) [ = ) i

_. ;'}’ F 19%1 . '

e A A e
!

%

3
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EIHIBIT Ly LU

Lot 12 according to the Survey of Cahaba Park South as recorded in
Map Book 9, Page 164 in the Probate Office of Shelby County,

Alabama.

Lot 132 according teo the Survey of Cahaba Park South, Resurvey No.
1, as recorded in Map Book 12, Page 53 in the Probate Office of

Shelby County, Alabama.
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EXHIBIT “B"

Lot 11 according to the Survey of Cahﬁba Park South as recorded in
Map Book 9, Page 164 in the Probate Office of Shelby County,

Alabama.

Lot 13D according to the 5Survey
1, as recorded in Map Book 13,

Shelby County, Alabama.
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r

of Cahaba Park Sﬂufh, Resurvey No.
‘Page 57 in the Probate Office of

1. Deed Tax § oo
9 MWitg. Tax

3. Recording Fee},{w
4 Indexing Fee —.00
TOTAL #3580




