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MORTGAGE DEED - WITH FUTURE ADVANCES

STATE OF ALABAMA }

)
SHELBY COUNTY )

This Mortgage is made and entered into on this 18ty day of
April , 1989 . The Grantor(s) is _Roger Dale Massev, a married man

(hereinafter teterred to as "Mortgagor (8) "1, and FIRST NATIONAL "BANK OF
COLUMBIANA, organized and existing under the laws of the United States of
America, with its principal place of business located at Columbiana,

Alabama 35202 (the "Mortgagee®).

Mortgagor 1is indebted to Mortgagee in the principal sum of Sixty Thousand

and No/100 DolTars
(U0.5. $60,000.00 Y. The debt 18 evidenced by a negotiable

Mor tgagor's note ("Note®) of even date herewith, with interest at the crate
as set forth in said Note, payable as provided therein.

This Mortgage secures Lo the Mortgagee the (a) repayment of the debt
avidenced by the Note with interest thereon, evidenced by that certain Note
of even date herewith described above, executed by Mocrtgagor, which has
been delivered to and 18 payable to the order, of Mortgagee, and which by
this reference is made a part hereof, and any and all modifications,
extentions and renewals thereof, (b) performance of all obligations of the
Mor tgagor under the loan agteement (the *1.0an Agreement”™)} by and between
Mortgagor and Mortgagee relating to construction of improvements, including
site preparation, drainage, sewage and road system, On the property herein
conveyed {the "Improvements”), Of otherwise relating to the use ot the loan
proceeds evidenced by the Note, and each agreement of the Mortgagot
incorporated by reference thereon oOf herein, or contained therein Of
herein, (¢) payment of all sums advanced by the Mortgagee 10 pcotect the
mortgaged property, with interest thereon at the highest legal ctate, {d)
pet formance of all obligations of any guarantor of any of the obligations
of the Mortgagor contained in this Mortgage, the Note, the Loan Agreement
or any other instrument given to evidence oOr further secure the payment and
per formance of any obligations secured hereby, (e) the repayment o©f any
future advances, with interest thereon made to the Mortgagor by the
Mortgagee pursuant to the terms of this Mortgage, and (t} per formance of
Mortgagor's obligations and agteements contained in Mortgagor's loan
application and Mortgagee's loan commitment, and any such application and
commitment between Mortgagof and any assignee of the Mortgagee, which loan
ig secured hereby, and any modification or amendment theceby; Mortgagor
does hereby grant, bargain, sell and convey to the said Mor tgagee the
following described real estate situated in the County of Shelby '
state of Alabama:

From the Northwest corner of the NWi of SE} of Section 29, Township 19 South, Range 2

East, run South along the West boundary of said ¥ ¥ Section a distance of 365.77 feet; thence
turn 73 deg. 29 min. 40 sec. left and run 188.65 feet along the North boundary of U. 8. Highway
280 to the point of beginning of herein described parcel of land; thence continue along afore-
mentioned course a distance of 90.00 feet; thence turn 90 deg. 00 min. left and run 160.00 feet:
thence turn $0.00 deg. 00 min. left and run 90.00 feet: thence turn 90 deg. 00 min. left and run
160.00 feet to the point of beginning; being situated in Shelby County, Alabama.

which address is: ] i Alabame V/

sproperty Address” )}
( perty ) PRITCHARD, MCCALL & JONES
P01 BROWN MARX TOWER

PM&EJ: 9“6
- 2000 FIRAT 4-°F"'H
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The ‘above described realty sha.. hereinafter be referrH: ags "the
Property®.

TO HAVE AND TO HOLD, the Property unto Mortgagee and Mortgagee's
successors and assigns, forever, together with all leases, rents, issues .
profits, royalties, income, and other benefits decived from the Property
described above (collectively referred to as the "rents®), subject to the
right, powec and authority hereinafter given to Mortgagee to collect and

apply such rents;

TOGETHER WITH, all leasehold estate, right, title and interest of
Mortgagor in and to all leases or subleases covering the Property or any
portion thereof now or hereafter existing or entered 1into, and all right,
title and interest of Mortgagor thereunder, including, without limitation,
all cash or security deposits, advance rentals, and deposits or payments of

similar nature;

TOGETHER WITH, all right, title and interest of Mortgagor 1in and to
all options to purchase or lease the Property or any portion thereof or
interest therein, and any greater estate in the Property owned or hereafter

acquired;

TOGETHER WITH, all interests, estate or other claims, both in law and
in equity, which Mortgagor now has oOrf may hereafter acquire 1in the

Property;

TOGETHER WITH, all permits, licenses, contracts, easements, rights-of-
way and rights used in connection therewith or as a means of access
thereto, and all tenements, hereditaments and appurtenances thereof and
thereto, and all water rights and shares of stock evidencing the same;

L
TOGETHER WITH, all right, title and interest of Mortgagor, now owned
or hereafter acquired, in and to any land lying within the right-of-way of
any street, open or proposed, adjoining the Property, and any and all
sidewalks, alleys and strips and gores of 1land adjacent to or used 1n
connection with the Property;

TOGETHER WITH, any and all structures, buildings and 1mprovements NOW
or hereafter erected thereon, including, but not limited to, the fixtures,
attachments, appliances, equipment, machinery, and other articles attached
to said structures, buildings and improvements (the "Improvements®); s

TOGETHER WITH, all right, title and interest of Mortgagor in and to
all tangible personal property (the *pPersonal Property®”) owned by Mortgagor
and now or at any time hereafter located on or at the Property oOf used'iﬁ
connection therewith, including, but not limited to: all goods, machinery,
tools, insurance proceeds, equipment (including fire sprinklers and atarm
systems, office air conditioning, heating, refrigerating, electronic
monitoring, entertainment; recreational, window or structural cleaning
rigs, maintenance, exclusive of vermin or insects, removal of dust, refuse
or garbage and all other equipment of every kind), lobby and all other
indoor and outdoor furniture (including tables, chairs, planters, desks,
sofas, shelves, lockers and cabinets), wall beds, wall safes, furnishings,
appliances (including ice boxes, refrigerators, fans, heaters, stores,
water heaters and incinerators), inventory, rugs, carpets and other floor
coverings, draperies and drapery rods and brackets, awnings, window shades,
venetian blinds, curtains, lamps, chandeliers and other lighting fixtures
and office maintenance and other supplies; and ,

TOGETHER WITH, all building permits, contracts, agreements, plans,
specifications, surveys, engineering reports, materials, equipment,
fixtures, tools, apparatus and fittings of every kind or character now
owned or hereafter acquired by the Mortgagor for the purpose, of, or used Or
useful in connection with, the Improvements, wherever ¢the same may be
located, including, without 1limitation, all lumber and 1lumber products,
bricks, stones, building blocks, sand, cement, roofing materials, paint,
doors, windows, hardware, nails, wires, wiring, engines, boilers, furnaces,
tanks, motors, generators, switchboards, elevators, escalators, plumbing,
plumbing fixtures, air-conditioning and heating equipment and appliances,
electrical and gas equipment and appliances, stoves, refrigqerators,
dishwashers, hot water heaters, garbage disposals, trash compactors, other
appliances, carpets, rugs, window treatments, lighting, fixtures, pipes,



piping, deccrative fixtures, and all other building materials, equipment
and fixtures of every kind and character used or useful 1in connection with
the Improvements.

TOGETHER WITH, all right, title and interest of the Mortgagor in and
to all contracts, agreemehts and other documents relating to the
acquisition, construction and operation of the Development (the "Contract
Documents®), together with all (1) changes, additions, extensions,
revisions, modifications or guarantees of performance or obligations to the
Mortgagor with respect to the Contract Documents and (ii) rights of the
Mortgagor to modify oOrf terminate, or waive or release performance or
observance of any obligation o¢ condition of, any of the Contract
Documents.

TOGETHER WITH, all the estate, interest, right, title, other claim or
Jemands with respect to the proceeds of insurance in effect with respect
thereto, which Mortgagor now has or may hereafter acquire in the Property,
and any and all awards made for the taking by eminent domain, or by any
proceeding or purchase 1in lieu thereof, of the whole or any part of the
Property, including without limitation any awards resulting from a change
of grade of streets and awards for severance damages.

The entire estate, property and interest hereby conveyed to Mortgagee
may hereafter be referred to as the "Mortgaged Property®.

76 PROTECT THE SECURITY OF THIS MORTGAGE, MORTGAGOR HEREBX COVENANTS AND
AGREES AS FOLLOWS: )

ARTICLE 1
COVENANTS AND AGREEMENTS OF MORTGAGOR

Mortgagor hereby covenants and agrees:

1.01 Payment of Secured Obligations. To pay when due the principal of,
and the interest on, the Tndebtedness evidenced by the Note, charges, fees
and all other sums as provided in this Mortgage, the Note, the Agreement,
any guaranty thereof, and any other instrument given to evidence Or furcher
secure the payment or performance of any obligation secuced by this
Mortgage, together with the principal of, and interest on, any future
advances secured by this Mortgage.

i
g 1.02 Maintenance, Repalr, Alterations. To keep the Mor tgaged Property:
vl good condition and repair; not to remove, demolish or substantially

Zalter (except such alterations as may be required by laws, ordinances, 0O
egulations) any of the Improvements; to complete promptly and in good and
cfymrkmanlike manner any bulilding oOf other Improvement which may be
Artonstructed on the Property and promptly restore in like manner any
“}mprmuements which may be damaged or destroyed thereon, and to pay when due
E@ll claims for labor performed and materials furnished therefor, to comply
aith all laws, ordinances, regulations, covenants, conditions and
restrictions now or hereafter affecting the Property or any part thereof or
requiring any alterations or improvements; not O commit or permit any
waste or deterioraticn of the Mortgaged Property, tO keep and maintain
‘abutting grounds, sidewalks, roads, parking and landscape areas in good and
neat order and repair; to comply with the provisions of any lease, 1f thils
Mortgage is on a leagsehold; not to commit, suffer or permit any act to be
done in or upon the Mortgaged Property in violation of any law, ordinance
or regulation.

-

1.03 Required Insurance. To at all times provide, maintaln and keep
in force the following peolicies of lnsurance:

{(a} Insurance against loss ot damage to the Improvements by fire and
any of the risks covered by insurance of the type now Kknown as "fire and
cxtended coverage", in an amount not less than the original amount of the
Note or the full replacement cost of the Improvements (exclusive of the
cost of excavations, foundations, and footings below the lowest basement
floor), whichever is greatel; and with not more than $1,000 deductible from
the loss payable for any casualty. The policies of insurance carried in

3
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accordance with this subparagraph (a) shall contain the "Replacement Cost
Endorsement”;

(b} If requested by Mortgagee, business interruption insurance and/or
loss of "rental value"™ insurance in such amounts as are satisfactory to
Mortgagee;

{c} During the course of any construction or repair of Improvements
on the Property, comprehensive public 1liability insurance (including
coverage for elevators and escalators, if any, on the Mortgaged Property
and, i1E any construction of new Improvements occurs after execution of this
Mortgage, completed operations coverage for two years after construction of
the Improvements has been completed) on an "occurrence basis® against
claims for "personal injury" including without limitation bodily i1njury,
death or property damage occurring on, 1n or about the Mortgaged Property
and the adjoining streets, sidewalks and passageways, such 1insurance (o
afford immediate minimum protection to a 1limit of not less than that
required by Mortgagee with respect to personal injury or death of any one
or more persons or damage to property;

(d} During the course of any construction or repair of Improvements
on the Property, workmen's compensation insurance (including employer's
liability insurance, if reguested by Mortgagee) for all employees of
Mortgagor engaged on or with respect to the Mortgaged Property 1n such
amount as 1s reasonably satisfactory to Mortgagee, or, 1f such 1limits are
established by law, in such amounts;

(e} During the course of any construction or repair of Improvements
on the Property, builder's completed value * risk insurance against "all
risks of physical leoss," including collapse and transit coverage, during
construction of such Improvements, with deductibles not to exceed $1,000,
in nonreporting form, covering the total value of work performed and
equipment, supplies and materials furnished. Said policy of insurance
shall c¢ontain the M"permission to occupy upon completion of Wwork or
occupancy” endorsement;

(£) Boiler and machinery jinsurance covering pressure vessels, air
tanks, boilers, machinery, pressute piping, heating, air conditioning and
elevator equipment and escalatdr egquipment, provided the Improvements
contain equipment of such nature, and insurance against loss of occupancy -
or use arising from any such breakdown, in such amounts as are reasonably
satisfactory to Mortgagee;

-

(g) Insurance against loss or damage to the Personal Property by fire
and other risks covered by insurance of the type now known as "fire and
extended coverage"; and R

(h) Such other insurance, and in such amounts, as may from timelto
time be required by Mortgagee against the same or other hazards. .;:

(i) All policies of insurance required by the terms of this Mortgage
shall contain an endorsement or agreement by the insurer that any loss
shall be payable in accordance with the terms of such policy
notwithstanding any act or negligence of Mortgagor which might otherwise
result in forfeiture of said insurance and the further agreement of the
insurer waiving all rights of set off, counterclaim or deductions against

the Mortgagor.

1.04 Delivery of Policies, Pyments of Premiums&; That all policies of
insurance ~shall be 1issued by companies and in amounts in each company
satisfactory to Mortgagee. All policies of insurance shall have attached
thereto a lender's loss payable endorsement for the benefit of the
Mortgaqgee in form satisfactory to the Mortgagee. Mortgagor shall furnish
the Mortgagee with an original policy of all policies of required
insurance. If Mortgagee consents to Mortgagor providing any of the
required insurance through blanket policies carried by Mortgagor and
covering more than one location, then Mortgagor shall furnish Mortgagee
with a certificate of insurance for each such policy setting £forth the
coverage, the 1limits of 1liability, the name of the carrier, the policy
number, and the expiration date. At least thirty (30) days prior to the
expiration of each such policy, Mortgagor shall furnish Mortgagee with
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ovidence satisfactory to Mortgagee of the payment of premium and the
reigsuance of a policy continuing insurance in force as required by this
Mortgagee, All such policies shall contain a provision that such policies
will not be cancelled or materially amended, which term shall include any
reduction in the scope or limits of coverage, without at least fifteen (15}
days prior written notice to Mortgagee. In the event Mortgagor falls to
provide, maintain, keep in force or deliver and furnish to Mortgagee the
policies of insurance required by this Section, Mortgagee may procure such
insurance or single-interest insurance for such risks covering Mortgagee's
interest, and Mortgagor will pay all premiums thereon promptly upon demand
by Mortgagee, and until such payment is made by Mortgagor the amount of all
such premiums together with interest thereon at the lesser of 18% per annum
or the highest legal rate of interest per annum shall be secured by this
Mortgage. At the request of the Mortgagee, Mortgagor shall deposit with
the Mortgagee in monthly installments, an amount equal to one-twelfth of
the estimated aggregate annual insurance premiums on all policies of
insurance required by this Mortgage. Mortgagor further agrees, upon
Mortgagee's reguest, O cause all bills, statement or other documents
relating to the foregoing insurance premiums to be sent Or mailed directly
to Mortgagee. Upon receipt of such bills, statements or other documents,
and providing Mortgagor has deposited sufficient funds with Mortgagee
pursuant to this Section 1.04, Mortgagee shall pay such amounts as may be
due thereunder out of the funds 80 deposited with Mortgagee. If at any
time and for any reason the funds deposited with Mortgagee are Of will be
insufficient to pay such amounts as may then or subsequently be due,
Mortgagee shall notify Mortgagor and Mortgagor shall immediately depssit an
amount egual to such deficiency with Mortgagee. Notwithstanding the
foregoing, nothing contained herein shall cauge Mortgagee to be deemed a
trustee of said funds or to be obligated to pay any amounts in excess of
the amount of funds deposited with Mortgagee pursuant to this Section 1.04%.
Mortgagee may co-mingle said reserve with its own funds and Mortgagor shall
he entitled to no interest thereon.

1.05 Insurance Proceeds. That after the happening of any casualty to
the Mortgaged Property or any part thereof, Mortgager shall give prompt
written notice thereof to Mortgagee.

(a) In the event of any damage or destruction of the Improvements,
Mor tgagor shall have the option in its sole discretion of applying all or
part of the insurance proceeds (1) to any indebtedness secuted hereby and
in such order as Mortgagee may determine, OrL (ii) to the restoration of the,
improvements or (iii) to Mortgagor.

-

(b)Y In the event of such loss or damage, all proceeds of insurance
shall be payable to Mortgagee, and Mortgagor hereby authorizes andg directs
any affected insurance company to make payment of such proceeds directly to
Mortgagee. Mortgagee 18 hereby authorized and empowered by Mortgagor to
settle, adjust or compromise any claims for loss, damage oOf destruction
under any policy or policies of Insurance. -

(c) Except to the extent that insurance proceeds are received by
Mor tgagee and applied to the indebtedness secured hereby. nothing herein

contained shall be deemed to €xCuse Mortgagor from repairing Or maintaining
the Mortgaged Property as provided in Section 1.02 hereof or restoring all
damage or destruction to the Mor tgaged Property, tegardless of whether or
not there are insurance proceeds available or whether any such prtoceeds are
sufficient in amount, and the application or release by Mortgagee of any
insurance proceeds shall not cure OL waive any default or notice of default
under this Mortgage or invalidate any act done pursuant to such notice.

1.06 Assignment of Policies Upon Foreclosure. In the event of
foreclosure Of this Mortgage or other transfter of title or assignment of
the Mortgaged Property 1in extinguishment, in whole or in part, of the debt
secured hereby, all right, title and interest of Mortgagor in and o all
policies of insurance required by this Section shall inure to the benefit
of and pass to the successor in interest to Mortgagee or the purchaser oL
grantee of the Mortgaged Property.
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1.07 Indemnification: Subrogation: Waiver of Offset.

(a) If Mortgagee is made - a party defendant to any litigation
concerning this Mortgage or the Mortgaged Property or any part thereof or
interest therein, or the occupancy thereof by Mortgagor, then Mortgagor
shall indemnify, defend and hold Mortgagee harmless from all liability by
reason of said 1litigation, including reasonable attorneys' (fees and
expenses incurred by Mortgagee in any such litigation, whether or not any
such litigation 1is prosecuted to judgment. If Mortgagee commences an
action against Mortgagor to enforce any of the terms hereof or because of
the breach by Mortgagor of any of the terms hereof, or for the recovery of
any sum secured hereby, Mortgagor shall pay to Mortgagee reasonable
attorneys' fees and expenses, and the right to such attorneys' fees and
expenses shall be deemed to hadave accrued on the commencement of such
action, and shall be enforceable whether or not such action is prosecuted
to judgment. If Mortgagor breaches any term of this Mortgage, Mortgagee
may employ an attorney or attorneys to protect its rights hereunder, and in
the event of such employment following any breach by Mortgagor, Mortgagor
shall pay Mortgagee reasonable atctorneys' fees and expenses incurred by
Mortgagee, whether or not an action is actually commenced agalnst Mortgagor
by reason 0of breach,

(b) Mortgagor waives any and all right to claim or recover against
Mortgagee, its officers, employees, agents and representatives, for loss of
or damage to Mortgagor, the Mortgaged Property, Mortgagor's property or the
property of others under Mortgagor's control from any cause insured against
or required to be insured against by the provisions of this Mortgage.

{c) All sums payable by Mortgaqor heretinder shall be paid without
notice, demand, counterclaim, set-off, deduction or defense and without
abatement, suspension, deferment, diminution or reduction, and the
obligations and liabilities of Mortgagor hereunder shall in no way be
released, discharged or otherwise affected (except as expressly provided
herein) by reason of: (1) any damage to or destruction of or any
condemnation or similar taking of the Mortgaged Property or any part
thereof; (ii) any restriction or prevention of or interference with any use
of the Mortgaged Property or any part thereof; {(iii} any title defect or
encumbrance or any eviction from the Property or the Improvements oOr any
part thereof by title paramount or otherwise; (iv) any bankruptcy,
insolvency, reorganization, composition, adjustment, dissolution, liquida~
tion or other like proceeding relating to Mortgagee, or any action taken
with respect to this Mortgage by any trustee or receiver of Mortgagee, Or
by any court, in any such proceeding; {v} any claim which Mortgagor has or
might have against Mortgagee; (vi) any default or failure on the part of
Mortgagee to perform or comply with any of the terms hereof or off ‘any other
agreement with Mortgagor; or (vii) any other occurrence, whatsoever, whether
similar or dissimilar to the foregoing; whether or not Mortgagor shall have
notice or knowledge of any of the foregoing. Except as expressly provided
herein, Mortgagor waives all rights now or hereafter conferred by statute
or otherwise to any abatement, suspension, deferment, diminution ocr!
reduction of any sum secured hereby and payable by Mortgagor. U

- f

1.08 Taxes and Impositions.

-y

(a) Mortgagor agrees to pay, at least 10 days prior to delinquency,
all real property taxes and assessments, general and special, and all other
taxes and assessments of any kind or nature whatsocever, including without
limitation rent or landlord or tenant taxes and assessment, utility taxes
and assessment, non-governmental levys or assessments such as maintenance
charges, owner association dues or charges or fees, levys or charges
resulting from covenants, conditions and restrictions affecting the
Mortgaged Property which are assessed or imposed upon the Mortgaged
Property, or become due and payable, and which create, may create Oor appeal
to create a lien upon the Mortgaged Property, or any part thereof, or upon
any Personal Propecrty, equipment or other facility used 1n the operation oOr
maintenance thereof (all of which taxes, assessments and other governmental
charges of 1like nature are hereinafter referred to as "Impositions®);
provided, however, that if, by law, any such Imposition is payable, or may
at the option of the taxpayer be paid, in installments, Mortgagor may pay
the same together with any accrued interest on the unpaid balance of such
Imposition in installments as the same become due and before any fine,




penalty, interest or cost may be added thereto for the nonpayment of any
such installment and 1nterest.

(b} If at any time after the date hereof there shall be assessed ot
imposed (i) a tax or assessment on the Mortgaged Property in lieu of or 1n
addition to the Impositions payable by Mortgagor pursuant to subparagraph
{a} hereof, or (ii) a license fee, tax Oor assessment imposed on Mortgagee
and measured by or based in whole or 1In part upon the amount of the
outstanding obligations secured hereby., then all such taxes, assessments or
fees shall be deemed to be included within the term "Impositions®™ as
defined in subparagraph (a) hereof, and Mortgagor shall pay and discharge
the same as herein provided with respect to the payment of Impositions or,
at the option of Mortgagee, all obligations secured hereby together with
all accrued interest thereon, shall immediately become due and payable,
Anything to the contrary hereln notwithstanding, Mortgagor shall have no
obligation to pay any franchige, e&estate, inheritance, 1l1ncome, €XCess

profits or similar tax levied on Mortgagee or On the obligations secured
hereby.

(c) Subject to the provisions of subparagraph (d) of this Section
1.08, Mortgagor covenants to furnish Mortgagee within thirty {(30) days
after the date upon which any such Imposition is due and payable, official
receipts of the appropriate taxing authority, or other proof satisfactory
to Mortgagee, evidencing the payments thereof.

{d) Mortgagor shall have the right before any delinguency occurs to
contest or object to the amount or wvalidity of any such Imposition by
appropriate legal proceedings, but this shall asot be deemed or construed in
any way as relieving, modifying or extending Mortgagor's covenant to pay
any such Imposition at the time and 1n the manner provided in this Section
1.08, unless Mortgagor has given prior written notice to Mortgagee of
Mortgagor's intent to so contest of object to an Imposition, and unless, at
Mortgagee's sole option, (1) Mortgagor shall demonstrate to Mortgagee's
satisfaction that the 1legal proceedings shall conclusively operate to
prevent the sale of the mor tgaged property, or any part thereof, to satisfy
such Imposition prior to final determination of such proceedings; or (ii)
Mortgagor shall furnish a good and csufficient bond or surety as requested
by and satisfactory to Mortgagee; Or (iii) Mortgagor shall have provided a
good and sufficient undertaking as may be required or permitted by law to
accomplish a stay of such proceedings.

(e) At the request of Mortgagee, Mortgagor shall pay to Mortgagee, ON
the day monthly installments of principal and interest are payable under
the Note, until the Note is paid in full, an amount egual to one-twelfth.
the annual Impositions reasonably estimated by Mortgagee to pay the
installment of taxes next due on the Mortgaged Property. In such event
Mor tgagor further agrees to cause all bills, statements Or other documents

relating to Impositions to be sent or mailed directly to Mortgagee. Upcn
}E%:eceipt of such bills, statements or other documents, and providing.
) Mortgagor has deposited sufficient funds with Mortgage pursuant to this’
dection 1.08, Mortgagee shall pay such amounts as may be due thereunder out
= of the funds 8o deposited with Mortgagee. If at any time and for any
3 peason the funds deposited with Mortgagee are oOr will be insufficient to
pay such amounts as may then or subseguently be due, Mortgagee shall notify
Mor tgagor and Mortgagor shall immediately deposit an amount equal to such
deficiency with Mortdagee. Notwithstanding the foregoing, nothing
contained herein shall cause Mortgagee to be deemed a trustee of said funds
or to be obligated to pay any Aamounts in excess of the amount o¢f funds
deposited with Mortgagee pursuant to this Section 1.08, Mortgagee shall
not be obliged to pay or allow any interest on any Sums held by Mortgagee
pending disbursement oOr application hereunder, and Mortgagee may impound or
reserve for future payment of Impositions guch portion of such payments as
Mortgagee may in its absolute discretion deem proper, applying the balance
on the principal of or interest on the obligations secured hereby. Should
Mortgagor fail to deposit with Mortgagee {exclusive of that portion of said
payments which has been applied by Mortgagee on the principal of or
interest on the indebtedness secured by the Loan Instruments) 8§ums
sufficient to fully pay such Impositions at least thirty (30) days before
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delinguency thereof, Mortgagee may, at Mortgagee's election, but without
any obligations so to do, advahce any amounts reqguired to make wup the
deficiency, which advances, 1f any, shall be secured hereby and shall be
repayable to Mortgagee as herein elsewhere provided, or at the option of
Mortgagee the latter may, without makKing any advance whatever, apply any
sums held by it upon any obligation of the Mortgagor secured hereby.
Should any default occur or exist on the part of the Mortgagor 1in the
payment of any of Mortgagor's and/or any guarantor's obligations under the
terms of the Loan Instruments, Moftgagee may, at any time at Mortgagee's
cption, appliy any sums or amounts in its hands received pursuant hereto, or
as rents or income of the Mortgaged Property or otherwise, upon any
indebtedness or obligation of the Mortgagor secured hereby in such manner
and order as Mortgagee may elect. The receipt, use or application of any
such sums paid by Mortgagor to Moftgagee hereunder shall not be construed
ko affect the maturity of any indébtedness secured by this Note and this
Mortgage or any of the obligations of Mortgagor and/or gquarantor under this
Mortgage or the Loan Agreement.,

(f) Mortgagor covenants and, 6 agrees not to suffer, permit o©r initiate
the joint assessment of the real and Personal Property, or any other
procedure whereby the lien of the' real property taxes and the lien of the
Personal Property taxes shall be assessed, levied or charged to the
Mortgaged Property as a single lien.

(g) If requested by Mortgagqee, Mortgqgagor shall cause to be furnished
to Mortgagee a tax reporting service covering the Mortgaged Property of the
type, duration and with a company satisfactory to Mortgagee,

1.09 Utilities., To pay when due all' utility charges whilch are
incurred by Mortgagor for the benefit of the Mortgaged Property or which
may become a <charge ot lien against the Mortgaged Property for gas,
electricity, water or sewer services furnished to the Mortgaged Property
and all other assessments or charges of a similar nature, whether public or
private, affecting the Mortgaged Property or any portion thereof, whether
or not such taxes, assessments or charges are liens thereon.

1.10 Ground Leases. To pay when due all rents and other payments and
perform all covenants and agreements contained in any lease, sublease or
ground lease which may constitute a portion of or an interest 1in the
Property; not to surrender, assign or sublease any such lease, sublease or
ground lease, nor take any other action which would effect or permit the
termination of any such lease; sSublease or ground lease. Mortgagor
covenants to furnish to Mortgagee within thirty (30} days after the date
upon which such rents or other payments are due and payable by Mortgagor,
receipts or other evidence satisfactory to Mortgagee evidencing the paymen
thereof. -

1.11 Actions Affecting Mortgaged Pr%%ertz. To appear in and contest
any action or proceeding purporting to affect the security hereof or the,
rights or powers of Mortgagee or Mortgagor; and to pay all costs and
expenses, including cost of evidence of title and attorneys' fees, in any
such action or proceeding in which Mortgagee or Mortgagor may appear.

1.12 Actions by Mortgagee to Preserve the Mortgaged Property. That
should Mortgagor fail to make any payment or to do any act as and 1in the
manner provided in this Mortgage, the ©Note, the Loan Agreement or any
guaranty of said instruments, Mortgagee, without obligation so to do and
without notice to or demand upon Mortgagor and without releasing Mortgagor
from any obligation, may make or do the same in such manner and to such
extent as Mortgagee may deem necessary to protect the security hereof. 1In
connection therewith (without limiting its general powers), Mortgagee shall
have and is hereby given the right, but not the obligation, (1} to enter
upon and take possession of the Mortgaged Property; {ii) to make additions,
alterations, repairs and improvements to the Mortgaged Property which 1t
considers necessary of proper to keep the Mortgaged Property in good
condition and repair; (iii) to &ppear and participate 1In any action oI
proceeding affecting or which may affect the security hereof or the rights
or powers of the Mortgagee; (iv) to pay, purchase, contest or compromise




BDQE 235 FAGE 910

any encumbrance, claim, charge, llen or debt which in the judgment of the
Mortgagee may affect or appears t affect the security of the Mortgage or
to be prior or superior hereto; and (V) in exercising such powers, tO pay
necessary expenses, including employment of counsel or other necessary or
desirable consultants. Mortgagor shall, immediately upon demand therefor
by Mortgagee, pay all costs and expenses incurred by Mortgagee in
connection with the exercise by Mortgagee of of the foregoing rights,
including without limitation cosSts of evidence of title, court costs,
appraisals, surveys and attorneys' fees,

1.13 Survival of Warranties. To fully and faithfully satisty and
perform the obllgations of Mortgagor contained in the Mortgagor's loan
application and Mortgagee's loan commitment, and any such application and
commitment between Mortgagor and any assignee of Mortgagee, and each
agreement of Mortgagor incorporatéd by reference thereln or herein, and any
nodification or amendment thereof. All, representation, warranties and
covenants of Mortgagor contained therein or incorporated by reference shall
survive the close of, escrowing and funding of the loan evidenced by the
Note and shall remain continuing obligations, warranties and
representations of Mortgagor during any time when any portion of the
obligations secured by this Mortgage remain outstanding.

1.14 Eminent Domain. That should the Mortgaged Property, or any part
thereof or interest therein, be taken or damaged by reason of any public
improvement or condemnation proceeding, or in any other mannert
("Condemnation®), or should Mortgagor receive any notice or other
information regarding such proceeding, Mortgagor shall give prompt written
notice thereof to Mortgagee. .

(a) Mortgagee shall be entitled to all compensation, awards and other
payments or relief therefor, and shall be entitled at its option to
commence, appear in and prosecute in 1its own name -any action or
proceedings., Mortgagee shall also be entitled to make any compromise oOr
settlement in connection with s8such taking o« damage. All such
compensation, awards, damages, rights of action and proceeds awarded to
Mortgagor (the “"Proceeds™} are hereby assigned to Mortgagee and Mortgagor
agrees to execute such further assignments of the Proceeds as Mortgagee oOi
Mor tgagor may redquire.

(b} In the event any portion of the Mortgaged Property is so taken or
damaged, Mortgagee shall bhave the option, in its sole and absolute
discretion, to apply all such Proceeds, after deducting therefrom all costs
and expenses (regardless of the particular nature thereof and whether
incurred with or without suit), including attorneys’ fees, incurred by it
in connection with such Proceeds, upon any indebtedness secured hereby and
in such order as Mortgagee may determine, or to apply all such Proceeds,
after such deductions, to the restoration of the Mortgaged Property upoin
such conditions as Mortgagee may determine, Such application or release
shall not cure or waive any default or notice of default hereunder or
invalidate any act done pursuant to such notice.

1.1% Additional Security. That in the event Mortgagee at any time
holds additional security for any of the obligations secured hereby, 1t may
enforce the sale thereof or otherwise realize upon the same, at its option,
either before or concurrently herewith or after a sale is made hereunder.

1.16 Successors and Assigns. That this Mortgage applies to, inures to
the benefit of and binds all -parties hereto, their heirs, legatees,
devisees, administrators, executdrs, successors and assigns. The term
"Mortgagee®™ shall mean the owner and holder of the Note, whether or not
named as Mortgagee herein. .

1.17 Inspections. That Mortgagee, Ot its agents, representatives oOf
workmen, are authorized to enter at any reasonable time upon or in any part
of the Mortgaged Property for the purpose of inspecting the same and for
the purpose of performing any of the acts it is authorized to perform under
the terms of this Mortgage, the Note, the Loan Agreement and any guaranty
of any such instruments.
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1.18 Liengs. To pay and  properly discharge, at Mortgagor's cost an
expense, all liens, encumbranfes and charges upon the Mortgayed Property o
any part thereof or interest therein. IFf Mortgagor shall fail to discharg
any such lien, encumbrance or charge, then, in addition to any other righ
or remedy of Mortgagee, Mortgagee may, but shall not be obligated to
discharge the same, either by paying the amount claimed to be due, or b
procuring the discharge of su¢h lien by depositing in court a bond or th
amount claimed or otherwise giving security for such claim, or in suc!
manner as may be prescribed by law.

1.19 Mortgagee's Powers. Without affecting the liability of any othe:
person liable ftor the payment of any obligation herein mentioned, anc
without affecting the lien or charge of this Mortgage wupon any portion o!
the Mortgaged Property not then or theretofore released as security for the
full amount of all unpaid obligations, Mortgagee may, from time to time an
without notice (i) release any person so liable, (ii) extend the maturity
Qr alter any of the terms of any such obligation, (iii) grant other
indulgences, (iv) release or recoenvey, or cause to be released or
reconveyed at any time at Mortgagee's option any parcel, portion or all of
the Mortgaged Property, (v) take or release any other or additional
security for any obligation herein mentioned, or (vi) make compositions or
other arrangements with debtors in relation thereto.

1.20 Financial Statements. Mortgagor will cause to be delivered tc
Mortgagee as soon as practicable, but in any event within 120 days after
the close of each operating year of Mortgagor, a statement of condition or
balance sheet of Mortgagor as at the end of such operating year, all
certified as to accuracy by an independent * certified public accountant or
representative of Mortgagor acceptable to Mortgagee, and an annual
operating statement showing in reasonable detail all income and expenses of
Mortgagor with respect to the éperation of the Mortgaged Property prepared
by Mortgagor and certified as to accuracy by an independent certified
public accountant or officer of Mortgagor acceptable to Mortgagee.

1.21 Tradenames. At the request of Mortgagee, Mortgagor shall execute
a certificate 1In form satisfactory to Mortgagee listing the tradenames
under which Mortgagor intends to operate the Mortgaged Property, and
representing and warranting that Mortgagor does business under no other
tradenames with respect to the Mor tgaged Property. Mortgagor shall
immediately notify Mortgagee in writing of any change in said tradenames,
and will, upon request of Mortgagee, execute any additional financing
Statements and other certificates revised to reflect the change in
tradename.

- =

ARTICLE 1II
ASSIGNMENT OF RENTS, ISSUES AND PROFITS aay

2.01 Assignment of Rents., Mortgagor hereby assigns and transfers to
Mortgagee all the rents, issues and profits of the Mortgaged Property, and
hereby gives to and confers upon the Mortgagee the right, power and
authority to collect such rents, issues and profits. Mortgagor irrevocably
appoints Mortgagee its true and lawful attorney-~-in-fact at the option of
Mortgagee at any time and from time to time, to demand, receive and enforce
payment, to glive receipts, releases and satigfactions, apd to sue, in the
name of Mortgagor or Mortgagee, for any such rents, issués and profits and
apply the same to the indebtedness secured hereby; provided, however, that
Mortgagor shall have the right to collect such rents, 1ssues and profits
(but not more than two months in advance) Prior to or at any time there is
hot an event of default under this Mortgage, the ©Note, the Loan Agreement
and a guaranty of such documents angd any other instruments given to
evidence to further secure the payment and petformance of any obligation
secured by this Mortgage (which documents collectively are sometimes
hereinafter referred to as "Loan Documents®). The assignment of the rents,
isgsues and profits of the Mortgaged Property in this Article II is intended
to be an absolute assignment from the Mortgagor to the Mortgagee and not
merely the passing of a security interest. The rents, issue and profits

10
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which shall be promptly replaced by Mortgagor.
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are hereby assigned absolutely by Mortgagor to Mortgagee contingent only
upon the occurrence of an event of default under any of the Loan
Instruments.

2.02 Collection Upon Default. Upon any event of default under any of
+he Loan Instruments, Mortgagee may at any time wilthout notice, either in
person, by agent oOf by a receiver appointed by a court, and without regard
to the adequacy of any security for the indebtedness hereby secured, enter
upon and take possessicon of the Mortgaged Property, or any part thereof, 1in
its own name sue for or otherwise collect such rents, issues and profits,-
including those part due and unpaid, and apply the same, less costs and
expenses of operation and collection, including attorneys' fees, upon any
indebtedness secured hereby, and in such order as Mortgagee may determine.
The collection of such rents, issuyes and profits, or the entering upon and
taking possession of the Mortgage Property, or the application thereof as
aforesaid, shall not cure OI waive any default or notice of default
hereunder or invalidate any act done in response to such default or
pursuant to such notice of default.

ARTICLE III
SECURITY AGREEMENT

3.01 Creation of Security Interest. Mortgagor hereby grants to
Mortgagee a security interest —~—the Personal Property located on or at the
Mor tgaged Property, including without limitation any and all property of
similar type or kind hercafter located on or at the Mortgaged Property for
the purpose of securing all obligations of MqQrtgagor contained in any of
the Loan Instruments.

3,02 Warranties, Representatluns and Covenants of Mortgagor.
Mor tgagor hereby warrants, represents angd covenants as follows:

{a} Except for the security interest granted hereby, Mor tgagor 1is,
and as to portions of the Persona Property to be acquired after the date
hereof will be, the sole owner of the Persconal Property, free from any
agverse lien, security interest, encumbrance or adverse claims thereon of
any kind whatsoever. Mortgagor will notify Mortgagee of, and will defend
the Personal Property against, all claims and demands of all persons at any
rime claiming the same or any interest therein.

(b} Mortgagor will not leaée, sell, convey oOr in any mannet transfer
the Personal Property without the prior written consent of Mortgagee.

L

(c} The Personal Property is not used or bought for personal, family
or household purposes.

(d) The Personal Property will be kept on or at the Property and

Mor tgagor will not remove the Personal Property £rom the Property withou'd

the prior written consent of Mortgagee, except such portions or items .o
peraonal Property which are consumed or worn out 1In ordinary usage, all of

(e} Mortgagor maintains a place of business 1n the State of Alabama

‘and Mortgagor will immediately notify Mortgagec in writing of any change in
'its place of business as set forth in the beginning of this Mortgage.

(£} At the request of Mortgagee, Mortgagor will join Mortgagee in
executing one Or MOXe financing statements and renewals and amendments
thereof pursuant to the Uniform Commercial Code of the State of Alabama oOr
such other state wherein the Property is located in form satisfactory to
Mortgagee, and will pay the cost of filing the same 1n all public offices
wherever filing is deemed by Mortgagee to be necessary or desirable.

(g) All covenants and obligations of Mortgagor contained herein

relating to the mortgaged property shall be deemed to apply to the Personal
property whether or not expressly referred to hecein.

11




({h} This Mortgage constitutes a Security Agreement as that tecm is
used in the Uniform Commercial Code of the State of Alabama,

ARTICLE IV
EVENTS OF AND REMEDIES UPON DEFAULT

4.01 Events of Default. Any ©f the following events shall be deemed
an event of default hereunder:

(a) Default shall be made in the payment of any installment of
principal or interest or any other sum secured hereby when due; or

(b} The making of any contract or agreement by the Mortgagor whereby
anyoné may acquire the right to place a lien, mortgage or other encumbrance
against the Mortgaged Property; or

(c}) Actual or threatened alteration, repair, addition to and
demolition or removal of any building on the Mortgaged Property without the
consent of the Mortgagee first having obtained in writing; or

{(d) 1In case any act 18 done or suffered to be done by the Mortgagor
whereby the security of this Mortgage shall be weakened, diminished or
impaired; or

(e) Any transfer without the prior written consent of the Mortgagee
of title of the Property, or any part thereof, whether by sale, convevyance
or transfer of stock of a corporation, whether*voluntary or involuntary or
by operation of law, the Mortgagee may at its option declare the entire
balance of the indebtedness, with interest thereon including any prepayment
fee provided for herein or in the Note secured hereby, immediately due and
payable. Consent toc one such transaction shall not be a waiver of the
right of Mortgagee to accelerate said balance on any future transfer; or

(f) Mortgagor shall file a voluntary petition in Bankruptcy or shall
be adjudicated a bankrupt or insolvent, or shall file any petition or
answer sSeeking or acquiescing in any reorganization, arrangements,
composition, readjustment, liquidation, dissolution or similar relief for
itself under any present or future federal, state or other statutes, law or
regulations relating to bankruptcy, insolvency or other relief for debtor;
or 1t shall seek or consent to or acquiesce in the appointment of any
trustee, receiver or liquidator of Mortgagqor or of all or any part of the
Mortgaged Property, or of any or all of the royalties, revenues, rents,

gissues or profits thereof, or shall make a general assignment for the
¢ benefit of creditors, or shall admit in writing its inability to pay its

wi debts generally as they become due; or v
-y [
Yo (g) A Court of competent jurlsdiction shall enter an order, judgment

(v or decree approving a petition! filed against Mortgagor seeking any
{\lreorganization, dissolution or similar relief under any present or future
federal, state or other statute, law or regulation relating to bankruptcy,
%insﬂluency or other relief for debtors, and such order, judgment or decree
mghall remain unvacated and unstayed for an aggregate of sixty (60) days
(whether or not consecutive) from the first day of entry thereon; or any
trustee, receiver or ligquidator of Mortgagor or of all or any part of the
Mortgaged Property, or of any or all of the royalties, revenues, rents,
issues or profits thereof, shall be appointed without the consent or
acquiescence of Mortgagor and such appeointment shall remain vacated and
unstayed for an aggregate of sixty {60) days {(whether or not consecutive);

or

{h) A Writ of Execution or attachment or any similar process shall be
issued or levied against all or any part or interest in the Mortgaged
Property, or any judgment involving monetary damage shall be entered
against Mortgagor which shall become a lien on the Mortgaged Property ot
any portion thereof or interest therein and such execution, attachment or
similar process of judgment is not released, bonded, satisfied, wvacated or
staved within sixty (60) days after its entry or levy; or

12
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(i) There has occurred a breach of or default under any term,
covenant, agreement, condition, provision, representation oI warranty
contained in any of the Loan pocuments {including, but not limited to, the
Note; this Mortgage; and the Loan Agreement) or any part thereof, not
referred to in this Section 4.01.

4.02 Remedies Upon Default. 1In the event of any event of default
Mor tgagee may declare 21T indebtedness secured hereby to be due and payable
and the same shall ‘thereupon become due and payable without any
presentment, demand, protest Or notice of any kind. Thereafter Mortgagee
may :

(a} Either in person OrL by agent, with or without bringing any action
or proceeding, or by a receiver appointed by a court and without regard to
the adequacy of its security, enter upon and take possession of the
Mor tgaged Property, Oor any part thereof, in 1ts Own name,. and do any acts
which it deems necessary of desirable to preserve the wvalue, marketability
or rentability of the Mortgaged Property, OrC part thereof or interest
therein, increase the income therefrom or protect the security hereof and,
with or without taking possession of the Mortgaged Property, Sue for or
otherwise collect the rents, 1ssues and profits thereot, including those
past due and unpaid, and apply the same, less COSLS and expenses of
operation and collection including attorneys’ fees, upon any indebtedness
secured hereby, all in such order as Mortgagee may determine. The entering
upon and taking possession of the Mortgaged Property, the c¢ollection of
such rents, issues and profits and the application thereof as aforesaid,
shall not cure or waive any default or notice of default hereunder Or
invalidate any act done in response to such default or pursuant to such
notice of default and, notwithstanding the continuance in possession of the
Mortgaged Property or the collection, receipt and application of rents,
isgues or profits, Mortgagec shall be entitled to exercise every right
provided for in any of the Loan Documents or by law upon occurrence of any
event of default, including the right to exercise the power of sale;

(b) Commence an action to foreclose this Mortgage, appoint a receilver,
or specifically enforce any of the covenants hereof;

(c) Exercise any or all of the remedies available to a secured party
under the Alabama Uniform Commercial Code, including, but not limited to:

(1} Either personally or by means of a court appointed receiver, take
possession of all or any of the Personal Property and exclude therefrom
Mor tgagor and all others c¢laiming upder Mortgagor, and thereafter hold,

ﬂstare, use, operate, manage, maintain and control, make repairs,
r~ replacements, alterations, additions and improvements toO and exercise all
wy £1ghts and powers of Mortgagor in respect to the Personal Properity oI any'
%part thereof. In the event Mortgagec demands or attempts to takg_'g
m POSsession of the Personal Property in the exercise of any rights under any
c~of the Loan Documents, Mortgagor promises and agrees to promptly turn OVEer
Agand deliver complete possession thereof to Mortgagee. ~
5 (2) Without notice to or demand upon Mortgagor, make such payments)
DB and do such acts as Mortgagee may deem necessary to protect its security
interest in the Pecrsonal Property., including without limitation, paying,
purchasing, contesting or compfomising any encumbrance, charge or lien
which is prior to or superior to the gsecurity interest granted hereunder,
and in exercising any such powers OI authority to pay all expenses incurred

in connection therewith: ‘ |

i

(3} Require Mortgagor to agssemble the Personal Property or any
portion thereof, at a place designated by Mortgagee and reasonably
convenient to both parties, and promptly to deliver such Personal Property
to Mortgagee, or an agent or representative designated by it. Mortgagee,
and its agents and representatives shall have the right to enter upon any
or all of Mortgagor's premlses and property to exercise Mortgagee's rights
hereunder ;

(4) Sell, lease oOr ﬂtherwisé dispose of the Personal Property at
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public sale, with or without having the Personal Property at the place of
sale, and upon such terms and in such manneér as Mortgagee may determine,
Mortgagee may be a purchaser at any such sale;

4.03 Foreclosure By Power of Sale. Mortgagee may, at its option,
elect to foreclose by exercise of the power of sale herein contained.

(a) In the event of the happening of any one of the events of default
enumerated in Article IV of this Mortgage, Mortgagotr does hereby authorize
the Mortgagee to take possession 0of the Mortgaged Property, and with or
without taking possession of Mortgaged Property after advertising the time,
place and terms of sale, for three successive weeks prior to said sale in
some newspaper published in the county in which the Mortgaged Property or a
part thereof is situated, proceed to sell the Mortgaged Property covered by
this Mortgage in lots or parcels or in mass as the Mortgagee, its agents or
assigns deem best, at the courthouse door in the c¢ounty in which the
Mortgaged Property or any part thereof is situated, at public outcry, to
the highest bidder for cash.

(b} The proceeds of sale shall be applied first, to the payment of
any liens for taxes, assessments or other prior charges against the
Mortgaged Property; and second, tpo the payment of the expenses of sale,
including the cost of advertising, and reasonable attorneys' fee, the cost
of executing and recording deeds to the purchaser; and third, any balance
to the payment of the indebtedness evidenced by the Note or any additional
Note or advance payment, as provided for in this Mortgage and secured by
this Mortgage, including interest to the date of sale and any other sum
which may be a charge upon the Mortgaged Pruperty, and fourth, any balance
shall be paid to the Mortgagor.

{(c) Mortgagor does hereby authorize and empower the Mortgagee to bid
for and become the purchaser of the property described in this Mortgage or
a portion thereof, which said sale shall be made under the power contained
in this Mortgage under decree of spme court of competent jurisdiction, and
does hereby autheorize the attorney for the Mortgagee, its agent or attorney
or the auctioneer making said sale, to execute deed to the purchaser at any
sale of the Property covered by this Mortgage, thereby vesting in the
purchaser all right, title and interest of the Mortgagor in and to all of
the Mortgaged Property, or any part thereof, of whatsoever kind, covered by
this Mortgage, and undersigned agrées to pay a reasonable attorneys' fee to
the Mortgagee or assigns, for the foreclosure in Chancery, should same be
so foreclosed, the same to be a part of the debt hereby secured.

4.04 Appointment of Receiver. If an event of default described in
Section 4.0l of this Mortgage shall have occurred and be continuing,
Mortgagee, as a matter of right and without notice to Mortgagor o©or anyone,
oy claiming under Mortgagor, and without regard to the then value of the,
-~ Mortgaged Property or the interest of Mortgagor therein, shall have the
CYright to apply to any c¢ourt having jurisdiction to appoint a receiver or
Eﬁreceivers of the Mortgaged Prﬂperty, and Mortgagor hereby lirevocably,
* consents to such appointment and waives notice of any application therefory
\D Any such receiver or receivers shall have all the usual powers and duties
Clof receivers in like or similar cases and all the powers and duties of
CMlMartgagee in case of entry as provided in Section 4.02 (a) and shall
u:cnntinue as such and exercise all such powers until the date of
c:cmnflrmatiﬂn of sale of the Mortgaged Property unless such receivership is
sooner terminated.

4.05 Remedies Not Exclusive. Mortgagee shéﬁl beg entitled to enforce
payment and performanceé of any indebtedness or'obligation secured hereby
and to exercise all rights and powdrs under this Mortgage or under any Loan
Instrument Or any agreement or:! any laws now or hereafter in force,
notwithstanding sum or all of said indebtedness and obligations secured
hereby may now or hereafter be otherwise secured, whether by Mortgage,
pledge, lien, assignment or otherwise. Neither the acceptance of this
Mortgage nor its enforcement whethgdr by court action pursuant to the power
of sale or other powers herein contained shall prejudice or in any manner
affect Mortgagee's right to realize upon or enforce any other security now
or hereafter held by Mortgagee, its being agreed that Mortgagee shall be
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entitled to enforce this Mortgage and any other security now OI hereatter
held by Mortgagee 1n such order and manner as may in 1ts absolute
discretion determine. NO remedy herein conferred upon or teserved to
Mortgagee 1S intended to be exclugive of any other remedy herein or Dby law
provided or permitted, but each shall be cumulative and shall be in 1in
addition to every other remedy given hereunder oOr now ot hereafter existing
at law or in eguity or by statute. Every power or remedy gliven by the Loan
fnstruments to Mortgagee may be exercised concurrently oOr independently,
from time to time and as often as may be deemed expedient by Mortgagee, and
Mor tgagee may pursue inconsistent remedies. :

ARTICLE V
MISCELLANEQUS

5.01 Governing Law. This Mortgage shall be governed by the laws of
the State of Blabama. In the event that any provision or clause of any of
the Loan Instruments conflicts with applicable laws, such conflicts shall
not affect other provisions of such Loan Documents which can be given
cffect without the conflicting provision, and to this end the provisions of
the Loan Documents are declared to be severable. This instrument cannot be
waived, changed, discharged Or terminated orally, but only by an instrument
in writing signed by the party against whom enforcement of any wailver,
change, discharge oOf termination is sought.

.02 Submission to Jurisdictions: The Mortgagor irrevocably submits to
the jurisdiction of each state Or federal court sitting in Jefferson
County, Alabama (the "Courts®™) over any Euit,‘pctiun. or proceeding arising
out of or relating to this Mortgage; and further, walves any objection that
the Mortgagor may now ol hereafter have based on 1mproper venue, lack of
jurisdiction, inconvenience of forum, in any action brought in any of the
Courts., ‘

5.03 Waiver of Jury Trial. The Mortgagor, the Guarantor, the
Mortgagee, or a beneficlary or successor, or any of them, do each hereby
waive all rights to a trial by jury 1n any suit, action, or proceeding
relating to any transaction, grievance, OL claim under this Mortgage,
including the Loan Documents. This waiver 1is knowingly, voluntarily and
intentionally being entered into and is part of the consideration and
inducement of the parties entering into this Mortgage and the making of the
Note, |

5.04 Mnrt%agar Waiver of Rights. Mortgagor waives the benefit of all
laws now existing or that hereaftér may be enacted providing for (i} any
appraisement before sale of any portion of the Mortgaged Property, and (ii)
the benefit of all laws that may be hereafter enacted in any way extendihg

¢~che time for the enforcement of 'the collection of the Rote Of the debt

~—tvidenced thereby. To the full extent Mortgagor may do so, Mortgagqor

CPagrees that Mortgager will not at any time insist upon, plead, claim or

“take the benefit or advantage of any law now or hereafter in force
Soroviding for any appraisement, valuation, stay or extension, and

\'Mor tgagor, for Mortgagor, Mortgagor's neirs, devisees, representatives,
Ssuccessors and assigns, and for any and all persons evel claiming any
“interest in the Mortgaged Property, to the extent permitted by law, hereby
waives and releases all rights of valuation, appraisement, stay of

g%xecutiun, notice of election to mature OL declare due the whole of the
secured indebtedness and marshaling in the event of foreclosure of the
liens hereby created. If any law referred to in this Section and now 1n
force, of which Mortgagor, Mortgagor's helts, devisees, representatives,
successors and assigns oOr other person might take advantage despite this
section, shall hereafter be repealed or cease to be in force such law shall
not thereafter be deemed to preclude the application of this Section.
Mor tgagor expressly waives and telinguishes any and all rights and remedles
which Mortgagor may have Or be able to assert by reason of the laws of the
State of Alabama pertaining to the rights and remedies of sureties,

5,05 Limitation of Interest. It is the intent of Mortgagor and
Mortgagee in the execution of this Mortgage and the Note and all other
instruments securing the Note to contract in strict compliance with the
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usury laws of the State of Alabama governing the 1loan evidenced by the
Note. In furtherance thereof, Morttgagee and Mortgagor stipulate and agree
that none of the terms anhd provisions contained in the Loan Documents shall
ever be construed to create 3 contract for the use, forebearance or

detention of money requiring payment of interest at a rate in excess of the
maximum interest rate permitted té be charged by the laws of the State of
Alabama governing the loan evidenced by the Note. Mortgagor or any
gquarantor, endorser Oor other party now or hereafter becoming liable for the
payment of the Note shall never be liable for unearned interest on the Note
and shall never be required to pay interest on the Note at a rate in excess
of the maximum interest that may he lawfully charged under the laws of the
State of Alabama and the provisions of this Section shall control over all
other provisions of the Note and any other instrument executed in
connection herewith which may be in apparent conflict herewith. In the
event any holder of the Note shall c¢ollect monies which are deemed to
constitute interest which would otherwise increase the effective interest
tate on the Note to a rate in excdss of that permitted to be charged by the
laws of the State of Alabama, all such sums deemed to constitute interest
in excess of the legal rate shall be immediately returned to the Mortgagor
upon such determination. .

5.06 Environmental Matters. 'The Mortgagor reptresents and warrants to
Mortgagee that neither the Property nor Mortgagor is in violation of or
subject to any existing, pending, or threatened investigation or inquiry by
any governmental authority, nor will the Improvements be maintained or used
in violation of any remedial obligations under any applicable laws, rules
or regulations pertaining to health or the environment, including, without
limitation, the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended ("CERCLA"), and the Resource Conservation
and Recovery Act of 1976, as amended ("RCRA"™), and there are no facts,
conditions or cilrcumstances known to it which could result in any such
investigation or inquiry if such facts, conditions and circumstances, if
any, were fully disclosed to the applicable governmental authority.
Mortgagor has not obtained and is not required to obtain any permits,
licenses, or similar authorizations to construct, occupy, operate or use
any buildings, improvements, fixtures or equipment in connection with the
Improvements by reason of any environmental laws, rules or regulations; and
no oil, toxic or hazardous substances or s80lid wastes have been disposed of
or released on the Property. Mortgagor agrees that it will not in 1its use
of the Property dispose of or release oil, toxic or hazardous substances or
so0lilid wastes on the Property (the terms "Hazardous substance” and "release”
shall have the meanings sgspecified in CERCLA, and the terms "sclid waste"
and "disposal”, “"dispose® or "disposed"™ shall have the meanings specified
in RCRA, except that if such acts are amended to broaden the meanings

™thereof, the broader meaning shall apply herein). Notwithstanding anything
tc the contrary herein, Mortgagor shall indemnity and hold Mortgagee
harmless from and against any fines, charges, expenses, fees, attorney fees
=xand costs incurred by Mortgagee in the event either the Mortgagor, the
lfbprﬂperty, or the Improvements (whether or not due to any fault of
Mortgagqor}, is hereafter determined to bhe in wviolation of any
ogenvironmental laws, rules or regulations applicable thereto, and this
indemnity shall survive any foreclosure or deed in lieu of foreclosure., .

|
!'-""i"""‘i.

5.07 Invalidity of Certain Prpvisions. If the™ lien of this Mortgage
is invalid or unenfﬁrceabfe as to any part of the debt, or 1if the lien is
invalid or unenforceable as to ahy part of the Mortgaged Property, the
unsecured or partially secured portion of the debt shall be completely paid
prior to the payment of the remaining and secured or partially secured
portion of the debt, and all paymenhts made on the debt, whether voluntary
or under foreclosure or other enforcement action or procedure, shall be
considered to have been first paid on and applied to the full payment of
that portion of the debt which is pot secured or fully secured by the lien
of this Mortgage.

BOGK

5.08 Subrogation. To the extent that proceeds of the Note are owed to
pay any outstanding lien, charge of prior encumbrance against the Mortgaged
Property, such proceeds have been or will be advanced by Mortgagee at
Mortgaqor's request and Mortgagee shall be subrogated to any and all rights
and liens owed by any owner or holder of outstanding liens, charges and
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prior encumbrances, irrespective of whether said liens, charges or
encumbrances are released,

5.09 Construction Mortgage. 1If this Mortgage |is a construction
mortgage, 1t sSecures a loan incurred to finance the construction of
Improvements on the Property including the acquisition cost of Property and
certain costs incurred in planning, architectural and engineering studies,
zoning and similar expenses. It is understood and agreed that funds to be
advanced wupon the Note are tO be used 1n the construction of the
Improvements on the Property in accordance with the Loan Agreement, which
Loan Agreement is8 incorporated herein by reference to the same extent as it
fully set forth herein and made a part of this Mortgage. Thig Mortgage
gecures the payment of all sums and the performance of all covenants
required by Mortgagor by said Loan Agreement.

5.10 Future Advances. Upon request of Mortgagor, Mortgagee, at
Mortgagee's option prior to release of Mortgage, may make future advances
to Mortgagor. Such future advances, with interest thereon, shall be
secured by this Mortgage when evidenced by promissory note stating that
said notes are secured hereby.

5.11 No Merger. If both the Lessor's and Lessee's estates under any
lease or any portion thereof which constitutes a part of the Mortgaged
Property shall at any time become vested 1in one owner, this Mortgage and
the Lien created hereby shall not be destroyed or terminated by application
of the doctrine of merger and, in such event, Mortgagee shall continue to
have and enjoy all of the rights and privileges of Mortgagee as to the
separate estates. In addition, upon the foreclosure of the lien <created by
this Mortgage on the Mortgaqed Property pursuant to the provisions hereof,
any leases or subleases then existing and created by Mortgagor shall not be
destroyed or terminated by application of the law of merger or as a matter
of law or as a result of such foreclosure unless Mortgagee or any purchaser
at any such foreclosure sale shall so elect. No act by or on behalf of
Mor tgagee or any such purchaser shall constitute a termination of any lease
or sublease unless Mortgagee or such purchaser shall give written notice
thereof to such tenant or subtenant.

5.12 Construction Singular and Plural Words. Singular and plural
words used herein to designate the undersigned Mortgagors shall be
construed to refer to the maker ot makers of this Mortgage, whether one or
more persons or a corporation.

5.13 Waiver of Homestead, Dower and Curtesy. Mortgagor hereby waives
all rights of homestead exemption 1n the mortgaged property and
relinquishes all right of dower apd curtesy in the mortgaged property.

5.14 Release. Upon payment bf all sums secured by this Mortgage and
& upon performance of all acts agreed hereunder to be done, this Mortgage
shall become null and void, and Mortgagee shall release this Mortgage,

3 without charge to Mortgagor. Mortgagor shall pay all costs of recordation,
L\ if any.

OOk

o

5.15 Captions. The captions or headings at the beginning of each
Section hereof are for the convenience of the parties and are not a part of
this Mortgage.

;...

ARTICLE VI
SPECIAL PROVISIONS
SRy
ey
'
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IN WITNESS WHEREOF,
executed on the date and year first above noted.

WITNESS:

the Mortgagor hags consented

these presents to be

MORTGAGOR (S)

Roffer Dale Massey

STATE OF ALABAMA )

SHELRY COUNTY )

On this the
authority, a Notary P
certify that

that, being informed

bears date.

Given under
ﬂpn” F lgﬂﬂ .

89 Q1PR26 MM 9: 52

=

= CTATE OF 21 &, SHOLY (2
Ve, I Ci HT’nFY ]Hit
Tl St TRUMENT WS

o\l
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Ao €8 oo R
4 JUGGE OF PROBATE

g&ic
the foregoing conveyance, aﬁé wga is

of
executed the same voluntarily and as

my hand

(g 3 enen

I, the undersigned
in said state, hereby
» Whose name is signed to
known to me, acknowledged before me

day of .
in and for sa?k county an

the contents of the conveyance,
his act on the day the same
I v i
_ Py
and seal of office this the jsth day of

Notary Public

My Commission Expires:

My Commission Expires October 21,1992
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