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‘ * ASSIGNMENT OF RENTS AND LEASES

TH1S ASSIGNMENT, made this | 22pna day of _February - 19 89, by
KEN LOKEY HOMES, INC., 8 corporation organized and existing under
the laws of the state of Texas, =|having an office at 1800 Bering
Drive, Suilte 220, Houston, Texas 77057 ("Assignﬂr") to GENERAL
ELECTRIC CAPITAL CORPORATION, a corporation organized and existing
under the laws of the State of New York, having an office at Two
Galleria Tower, cuite 1750, 13455 Noel ' Road, L.B. 24, Dallas,

Texas 75240 ("GECC"). |
|

WITNEISSETH: -~

For and in consideration of Ten Dollars ($10.00) and other
good and valuable consideration, the receipt and gufficiency of
which are herebYy acknowledged, Assignor hereby transfers, assigns
and sets over to GECC, its gucCcessors and assigns, from and after
the date hereof, 2all of Assignor's right, title and interest in
and to {(a) all leases, subleases, licenses, rental contracts and
other agreements relating to the | occupancy nov existing or hereaf-
ter entered into and affecting that certain real property located

ford Place Subdivision. Lot b r 39 as more fully described, in
Exhibit A attached hereto and made a part hereof {(the “Property'), .
together with all guarantees, modifications, extensions and
renewals thereof which now exist or may hereafter be made (collec-
tively, the wreages"), and {(b) all rents, issues, profits, income
and proceeds due OI to become due from tenants of the Property,
including but not limited to, rentals under all presentl and future
Leases, together with all deposits of tenants thereunder, jinclud-
ing, without limitation, security deposits, now or hereafter held
by Assignor in connection with the Property {the "Rents" ).

in connection with and as part of the foregoing assignment,
Assignor hereby makes the following grants, covenants, agreements,
representations and warranties:

1. Subject toO the provisions of paragraph 3 below granting
Assignor a revocable, 1imited license, GECC shall have the right,
power and authority: (a) to notify any and all tenants and other
obligators on Leases that the same have peen assigned to GECC and
that all Rents are to be made directly to GECC, whether or not
GECC shall have foreclosed OF commenced foreclosure proceedings
against the Property and whether or not GECC has taken possession.
of the Property; (b} to zettle, compromise OI release, on terms
acceptable +o GECC, in whole or in part, any amounts owing on
& Leases and any Rents; (c) €O enforce payment of Rents and 1o
5 prosecute any action or prnceeding, and to defend legal prnceed-
ings, with respect to any and all Rents and Leases and tO extend
the time of payment, make allowances, adjustments .and discounts;
(d) to enter upon, take possession of and operate the Property:
(e) to lease all or any part of the Property: and/or (f) to
enforce all - other rights of +the lessor under the Leases.
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Notwithstanding anything herein tr.'ir the contrary, GEE%:I;;:tt:;;E be
obligated to perform or discharge, and GECC dnefi:bilit' o Tud-
erform or discharge, any obligation, duty or anty e et
Inf.,n without limitation, liability under any cnve;x ot o ace in
n?;: ant contained in any Lease O under the law 0 d::‘.' S in
:he 3w::-.“t.‘nesn‘t‘. that any tenant ghall be joined as a paitzfter et
ny action to foreclose the Deed of Trust, as herein Erer e ight
:ng’: shall have been barred and foreclosed theiiby.?rn S ey) witlf;
title and interest and equity of redemption in e < apun ¥) e
spect to the Leases Or the Rents und;er or by rf o e ponais
iZsEgment. This Assignment shall not operate t::i p :Tct.he D er-
bility for the control, care, maintenance or repa lr nfar Sy wbate

ty upzn CECC, or to make GECC responsible or liable

any -
committed on the Property by any tenant or other person, for Y

r an
dangerous OF defective condition of the Pirnpz:-t};;ntﬂ:nlfif thg
negligence in the management, upkeep, repall
Property.

I | use

2 GECC shall have the right, power and ﬂ::th:;;:gt 1:;_ -

d a 'ly any Rents received hereunder (a) for ilgh e O oron

and flf costs and expenses incurred in connection W h e hts of

21111 aﬂr defending the terms of this Assignment bnr fnre theqnp&ra-

GEgC hereunder, and collecting any Rents; and ( )ent he Pests

" +nd maintenance of the Property and the paym nt of M imita-
and e:;:'penses in connection therewith including,

‘

ii
assignor under any ground lease affecting -the irnp:;ty;nd(nli
inter t rincipal or other amounts with respect Itjh Y A rity
inzziessécuﬂ'ed by deeds of trust, mortgages O s t?:: "E;)eed =Y
agreements encumbering the Property (collectivey,

i ter and other utility
qquruEt"), (iii) electricity, telephone, wate

il
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d other
ts, taxes agsessments, water charges and sewar 1:«;1111:.2rmnj.m]mEM1
Geilit nt:i'I governmental charges levied, assesse Ampose
uti:!.ity t?1 Property or any part thereof, (iv) _insurnnce pffe:tiné
aga1nstt E;lu'm:l expenses with respect to any htigatiﬂndasalaries
(oo Brope t the Leases O the Rents, and {vi) wa'gas an i)
of Pripez i‘ commissions of agénts and attorneys fees A oever
iilemft;eyr Ec;rrying costs, fees, charges and expenses

ts and
relating to the Properiy. After the payment of all such coSs .

it, in
ghall have set up such reserves as , An
expensis adr:{c;ciitizn?Eiiall deem necessary for the Prnp;ren::nzzi_
pont ¢ fe the Property, GECC shall apply all remainlnindebtedness
Tected d received by it to rhe reduction of the e e of
1ECtEdda§ the Deed of Trust. |Exarcise or nnnaxefclszndyapplica-.
ae;ur: htz granted in this Assignment, oI collection o i
tlilznra‘gf Rents, by GECC or its ,agent shall :;t g:; : :f e o any
default by Assignor under this Assignment, de sed of I reement
tes referred TO therein or any nth:er ocum . OF Ao the
rela thereto (the "Loan Documents” ). Subjec ] Y St by
relati:;g of Paragraph 6 hereof, no action or failure to A the
Egggi:izﬁsrespect to any of the obligations nf' Aisifir;nih R ayment
Documents, to any security or guarantee give SO i netrunent
Loan £ mﬂnce' thereof, or to any other dncumenl_in et ner
zﬁic?::cf:g or relating to euch obligations, shal
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affect, impair or prejudice anyﬁ of CECC's rights and privileges
under this Assignment or discharge, release Or modify any cof
Assignor's dutles or ocbiigations hereunder. This Assignment 1is
intended by Assignor and GECC to create, and shall be construed to
create, an absolute assignment to CGECC, subject only to the terms
and provisions hereof, and nct as an assignment as gecurity for
the performance of the obligations evidenced by the Loan Docu-
ments, or any other indebtedness of Assignor.

3. Assignor shall have a| revocable license to collect and
receive the Rents and to retain, use and enjoy such Rents. Such
1icense may be revoked by GECC, without notice to Assignor, upol
the occurrence of an Event of Default, as defined in the Deed of
Trust, or upon default by Rssignor of its agreement and obliga-:
tions under this Assignment which shall constitute an "Event of
Default" hereunder. Unless and until such license is so revoked,
Assignor agrees to apply the proceeds of Rents to the payment of
debt service on the Property and of taxes, assessments, water
charges, sewer rents and other gnvernmental charges levied,
aggsessed or imposed against the Property or any part thereof,
insurance premiums, tenant finish and other obligations of Assign-
or as lessor under the Leases, and to operation and maintenance
charges relating to the Property which are due and payable at the
time of collection of such proceeds of Rents before using such
proceeds for any other purpose. Assignor shall (a) observe and,
perform faithfully every obligation which Assignor 1is required to
perform under the Leases; (b) enforce, or &ecure the performance
of, at its sole cost and expense, every obligation to be performed
by the tenant under the Leases; (c¢) promptly give notice to GECC
of any notice of default recejved by Assignor from any tenant
under the Leases, and any notice of default given by Assignor to
any tenant under the Leases together with a copy of such notices;
(d) not collect any Rents for more than thirty (30) days 1in
advance of the time when the same shall become due, or anticipate
any payments under any of the Leases, except for bona fide securi-
ty deposits not in excess of an amount equal to two (2) month's
rent; (e) not further assign any of the Leases or the Rents; {(£)
except with GECC's prior written consent, not waive, condone or in
any manner discharge any tenants from their obligations under the,
Leases; {(g) except with GECC's prior written consent, not cancel,
abridge or accept surrender or termination of any of the Leases
unless Assignor shall have entared into a Lease for the space to
be vacated as a result thereof upon terms {including, without
1imitation, rentals and term) at least as favorable to Assignor,
commencing within . thirty (30) days after such cancellation,:
abridgment, surrender Or termination; (h) except with GECC's prior
written consent, not modify Or amend, by aufferance or otherwise,
any of the Leases oOr any of the terms, provisions or covenants
thereof, other than in the ordinary course of business and in a
mannetr which will not decreasae the value of the Property; (1)
provide in all future Leases that any cancellation, abridgment,
surrender, modification or amendment of such Leases, without the
prior written consent of GECC, eaxcept 2as permitted by the provi-
sions of this Assignment or the Deed of Trust, shall be voidable
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as against GECC, at its optionj; (J) comply with all laws, rules,
orders, ordinances and requirements of all governmental authori-
ties relating to the Property; (k) deliver copies of all Leases to
GECC: and (1) appear in and defend against, at Assignor's sole
cost and expense, any action or proceeding arising under, or in
any manner connection with the | Leases, the Rents or the obliga-
tions, duties or l1iabilities of 'the lessor, tenants or guarantors

thereunder. | |
| |

4. This Assignment shall :continue in full force and effect
until (a) all sums due and payable under the Loan Documents shall
have been fully paid and satisfied, together with any and all
other sums which may become due; and owing under this Assignment,
and (b) all other obligations of Assignor under the Loan Documents"®
have been satisfied. At such time this Assignment and the author-
ity and powers herein granted by Assignor to GECC shall cease and
terminate and Assignor shall assume payment of all unmatured or
unpaid charges, expenses Or obligations incurred or undertaken by
GECC, if any, in connection with the management of the Property.

S. Assignor hereby repres!enta and warrants the fcllowing to
GECC: | |

(a) to the best of Asgignur'a knowledge and belief, the .
Leases which now affect the Property are valid, subsisting im
and full force and effect,! and have Dbeen duly executed and
unconditionally delivered by Assignor and, have been duly
executed and unconditionally delivered by the tenants under
the Leases;

(b) Assignor has not executed or granted any modifica-
tions or amendments of the Leases either orally or in writing
not previously exhibited to GECC;

(c) there are no matarial defaults now existing under.
any of the Leases and, to . the best of Assignor's knowledge
and belief, there are no defaults now existing under any of

~ the Leases and no event hasgs occurred which, with the delivery
of notice or the passage of time or both, would constitute.
such a default or which would entitle the lessor under the
[,eases or the tenants thereunder to cancel the same O
otherwise avoid their obligations thereunder; :

sook 228 mee 446

(d) Assignor has not executed an assignment or pledge
of any of the Leases or of its right, title and interest-
therein, except in connection with any subordinate financing
approved in advidnce by GECC. -

6. Assignor hereby irra{mcably constitutes and appoints
GECC its true and lawful attorney in fact, to undertake and
execute any or all of the rights or powers described herein with
the same force and effect as if uhdertaken or executed by Assign-
or, and Assignor hereby ratifids and confirms any and all things
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done OF omitted to be done tihy GECC, its agents, gservants,
~employees OT attorneys in, to or about the Property.

7 GECC shall not in any vay be liable to Assignor for any

act done Or anything omitted to be done to the Property, the

eases or the Rents by or on pehalf of GECC in good faith 1in
connection with this Assignment except for the consequences of its
own gross negligence or willful. misconduct. ceEcC shall not be
liable for any act or omission of its agents, servants, employees
or attorneys, provided +hat reascnable care 4s used by GECC in the
selection of such agents, servants, employees and attorneys. GECC
shall be accountable to Assignor only for monies actually received
by GECC pursuant to thias Assignment.

8. Assignor shall jndemnify and hold GECC harmless from and °
against any and all 1iability, loss, damage, ¢ost OI axpense,
jncluding attorneys' fees, wvhich it may incur under any of the
Leases, or with respect To this Assignment oY any action or
failure to act of GECC hereunder, and from and against any and all
claims and demands whatsoever which may pe asserted against GECC
hy reasocn of any alleged obligation or undertaking on jts part to
perform OT discharge any of the terms, covenantis and conditions of
any of the Leases OF with respect to any Rents. In the event that
CECC incurs any guch liability, loss, damage, cost or expense, the
amount thereof, together with interest thereon from the date such
amount was suffered or jncurred by GECC until the same 18 paid by
Assignor to GECC, at a rate ecqual to the 1lesser of (i) five
percent (5%) ber annum in excess of the regular rate of interest
that would then have veen applicable to the indebtedness under the
note described in the Deed of Trust, ©T (ii) the maximum rate
permitted by applicable law, shall be payable by Assignor to GECC

b_immediately upon demand, oOr at the option of GECC, GECC may
..d.;:eimburse jtself therefor out of any Rents collected by GECC.
Lt 9. Upon request of CECC, Assignor shall execute and deliver
=to GECC, such further instruments as GECC may deem necessary to.
oneffect this Assignment and the. covenants of Assignor contained
(\Jherein. Assignor shall cause |such further instruments to be
é\} recorded in such manner and in such places as maY he required by

_ GECC. 3

BOO

10. All of the representations, warranties, covenants,

agreements and provisions in this Assignment by or for the benefit

of GECC shall bind and inure to the penefit of its successors and.
assigns. .1 i
I

11. This Assignment may not be changed erally, but only bY

an agreement in writing signed by the party against whom enforce-
ment or any waiver, change, modification oOr discharge 1is sought.

12. This Assignment ghall be governed by, construed and
enforced in accordance with the jaws of the state of North

Carolina.
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Lot 39, according to the map and survey of Stratford Place, Phase 1I, Final

Plat, as recorded in Map Book 12 Page191, in the Probate Office of Shelby
i
County, Alabama; being situated in Shelby County, Alabama. Mineral and »

mining rights excepted.
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