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ALABAMA © 7 /#7 CONSTRUCTION LOAN
MORTCACE, ASSIGHMENT OF
_shelby County . RENTS AND SECURITY AGREEMENT

COLLATERAL MAY INCLUDE FIXTURES;
SECURES FUTURE ADVANCES Wil1CH
. MAY BE MADE ON A REVOLVING,
= EQUITY LINE OF CREDIT BASIS

I..—l--—l-r- -

THIS MORTGACE, ASSIGNMENT OF RENTS AND SECURITY AGREEMENT

i (hevreinafter referved to as this wmortgage®™), made as of the 2lst

cday of November _ . 108, bY and among ken l.okey Homes, Inc.,
TexXas corporation, having a mai ling address of 16800 Bering Prive,
suite 220, Houston, Texas . 77057 (hereinafter veferred to
collectively @as "Mortgagor”) and GCeneral Flectric Capital
Corporation, 2 Mew YOrk corporation, having an office located al
Two Calleria Tower, Suite 1750, 13455 Moel Road, L.B. 24, Dallas,
Texas 75240 (hereinafter referred to as "Mortgagee” ). -

WITNESSETI:

[T ] e E [ L o R — L -

WIHEREAS, Mortgagee is obligated to lend, and has loaned, to
the Mortgagory the gum of

‘One Hundred EQrLY . mmamﬂiﬂhlﬁum:ad_my rour and no/100 DOLLARS
{5 143.844 QO***% . and Mortgagol is thereby indebted to Mortgagee in

the said sum of me_ﬂunﬂred..ﬁnnty_miea.mm pight Bundred Earty FQur
and nnfloo-[!OLLARﬂ (% l&m‘-mﬂ*tﬁ. ag evidenced by 2 note from Mortgagor Lo

Mortagagee in gaid amount and of even date ({the "hnote"), with |
interest theveon and payable a® dgatribﬁﬂ therein; and

WHEREAS, Mortgagor desires to securse the payment of the Note
with interest and any renewals OY extensions therveof, in‘uhala or
in part, and of the additional payments hereinafter agreed TO he

made, by & conveyance of the lands and a qrant of the security
interests hereinaftetr described.

i

r‘.

Lo

E NoW, THEREFORE, to secure the repayment of the indebtedness

o evidanced by such Note and any extensions OY renewals thereof, the

m performance of such other nbligatinna of Mortyagor ag  set forth
herein and the payment of all other BSuUms herein covenanted to be
paid, Mortgagoy hereby {rrevocably grants, transfers, conveys and

% assigns to Mortgagec, its successors and assigns, - under and
subject to the terms and conditions hereinafter set forth, all

jts right, ‘¢itle and interest in and to those certain tracts of

real property jocated in the Ccounty of Shelby .. __ .. state of

Alabama, dascribed in Exhibit A attached hereto and  incorporated

- .-

herain by reference (collectively. the "Property’).

My
TN

:Tj , TOCETHER WITH, all rents, issues, prqfitﬂ;_ruyalﬁies, income,
T accounts, general intangibles and other benefit#’derived from the
Property [:olln:tivaly. the "ments"). subject to the right, powel
and authority herein given to Mortgagor to collect and apply guch
Rents. The Rents have also been assigned to Mortgagee pursuant to

that certalin Assignment of Rents and Leases of even date heréwith
{the wasgignment”).

TOGETHER WITH, all leasehold e ate, right, title and inter-
est of the Mortgayor in and to all .edases OY sublenses covering
the Property Or any portion therecof now or hereafter existing OV
antered into, and 2ll right, title and {nterest of MortgagoY
thereundar, including, without 1imitation, all cash oY sacurity
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deposits, advance rentals and deposits of payments of similar
nature.

TOGETHER WITH, all interests, estate or other claims, both in

law and in eguity, which Mortgagor now has or may hereafter
acquire in the Property.

TOGETHER WITH, all of the interest of Mortgagor in all ease-
ments, rights-of-way, licenses, operating agreements,_ strips and
acres of land, streets, ways, alleys, passages, ©Bewer rights,
waters, water courses, water rights and powers, 0il -and gas and
other minerals, flowers, shrubs, crops, trees, timber and other
emblements now or hereafter located on the Property or under or
above the same or any part or parcel thereof, and all estates,
rights, titles, interests, privileges, liberties, tenementis,
hereditaments and appurtenances, reversion and reversions, remaine~
der and remainders, whatsoever, 1in any wvay belonging, relating or
appertaining to the Property or any part thereof, or which hereaf-
ter shall in any way belong, relate or be appurtenant thereto,
whether now owned or hereafter acquired by Mortgagor, including,
without limitation, all such interests located on or appurtenant

to the Property more particularly described in Exhibit A attached
hereto and incorporated herein by reference,.

TOGETHER WITH, all right, title and interest of Mortgagor,
now owned or hereafter acgqguired, in and to any land lying within
the right-of-way of any street, open oI proposed, adjoining the
Property, and any and all sidewalks, alleys and styips of land
adjacent to or used in connection with the Property.

TOGETHER WITH, any and all buildings, structures and improve-
ments of every nature whatsoever now oOr hereafter erected or
situated on the Property, including, but not limited to, the
fixtures, attachments, appliances, equipment, machinery, and other
articles attached to said buildings and improvements, which items
are necessary for the operation and maintenance of the Property
(collectively, the "improvements").

TOCETHER WITH, all right, title and interest of Mortgagor in
and to all tangible personal property (the "personal Property")
owned by Mortgagor and now or at any time hereafter located on or
at the Property or used 1in connection therewith, including, but
not limited to, all goods, building supplies and materials, books
and 1records, chattels, machinery, tools, insurance proceeds,
equipment {including fire sprinklers and alarm systems, air
conditioning, heating, plumbing, refrigerating, electronic
monitoring, entertainment, recreational, window oY structural

~sCcleaning rigs, malintenance, egquipment for exclusion of wvermin oOr
. insects and removal of dust, equipment for handling refuse or
s<garbage, eguipment for the purpose of supplying or distributing
.welectricity, gas, water, air and light, and all othex equipment of

every kind), elevators and related egquipment, ail indoor and
outdoor furniture (including tables, chairs, planters, desks,
sofas, shelves, lockers and cabinets), wall beds, wall safes,
furnishings, appliances (including ice makers, refrigerators,
disposals, compactors, fans, heaters, stoves, water heaters and
incinerators), inventory, rugs, carpets and other floor coverings,
draperies and drapery rods and brackets, awnings, window shades,
venetian blinds, curtains, lamps, chandeliers ar. other lighting
fFixtures and office maintenance and other supplies.

TOGETHER WITH, all the estate, jnterest, right, title, other

claims or demands with respect to the proceeds of insurance in
effect with respect thereto, whiich Mortgagor now has or may
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hereafter acquire in the Mortgaged Estate (as hereinafter
defined), and any and all awards made for the taking by eminent

domain, or by any proceeding or purchase in lieu thereof, of the

whole or any part of the Mortgaged Estate (as hereinafter
defined).

TOCGETHER WITH, all extensions, additions, improvements,
betterments, after-acquired property, renevals, replacements and
substitutions, or proceeds from a permitted sale of any of the

wforegoing, and all the right, title and interest of-Mortgagor in
“¥any such fixtures, machinery, egquipment, appliances;-vehicles and
-personal property subject to or covered by any prior Mortgage,
ssecurity agreement, conditional sales contract, chattel mortyage
or similar lien or claim, together with the benefit of any
deposits or payments now or hereafter made by Mortgagor or on
behalf of Mortgagor, all right, title or interest of Mortgagor in
any tradenames, trademarks, servicemarks, logos and goodwill
related thereto which in any way now or hereafter belong, relate
or appertain to the Mortgaged Estate or any improvements thereon
or any part thereof whether now or hereafter acquired by
Mortgagor: any letter of credit securing any obligation of
Mortgagor under the Loan Documents; and all inventory, accounts,
chattel paper, documents, equipment, fixtures, farm products,
consumer goods and general intangibles constituting proceeds

acquired with cash proceeds of any of the Mortgaged Estate assets
described herein.

The entire estate, Property, Improvements, Personal Property,
Rents, and other interests hereby conveyed to Mortgagee may be
referred to herein as the "Mortgaged Estate'.

T0 HAVE AND TO HOLD the Mortgaged Estate untco and to the use

of the Mortgagee, its successors and assigns, absolutely and in
fee simple. ‘

Mortgagor covenants with Mortgagee that it is seized of the
Property in fee simple and has the right to convey the same; that
it will warrant and defend the same against the claims of all
persons whomsoever and that the Property is free and clear of all
encumbrances except those, if any, set forth in Exhibit B attached
hereto and incorporated herein by reference.
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THE MORTGAGED ESTATE 1S GRANTED TO THE MORTGAGEE
FOR THE PURPOSE OF SECURING:

A. Payment of the indebtedness in the total principal

amount of One Hundred Forty Three Thousand Bight Hundred Forty FouBOLLARS
($_143,844,00***% with interest thereon, evidenced by the Note of
_ ~weyen date herewith in the amount of mmﬂmmnrﬂ_mgmnﬂ_ﬂight

Hundred"-?mLMﬁt—DﬂLLﬁRS ($ 143,844.0Q**+*) payable to Mortgagee and

swexecuted by Mortgagor, which has been delivered to -and is payable

wito the order of Mortgagee, -and which by this reference 1s héreby

- ~“made a part hereof, .and any and all modifications, -extensions and

renewals thereof. The interest and principal shall be due and
payable in monthly installments as provided in the Note.

B. Payment of all sums advanced by Mortgagee to protect the
Mortgaged Estate, with interest thereon at the rate then effective
under the Note or the highest contract rate permitted by : splica-
ble law, whichever is less,

C. Payment of all other sums, with interest thereon, which
are presently or may hereafter be loaned to Mortgagor, or 1its
successors or assigns, by Mortgagee, when evidenced by a
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promissory note or notes reciting that they are secured by _this
Mortgage. _

All indebtednesses, obligations and other matters described
above (in subsections A through C immediately preceding) as
secured by this Mortgage are hereinafter collectively referred to
as the "“Secured Obligations."™ This Mortgage, the Note, the
Assignment of Rents and Leases, the representations and warranties
of Mortgagor contained in the commitment letter between Mortgagor

xrand Mortgagee dated  September 8, 1988 (the.. "“Commitment
“+¥Warranties") and any other instrument given to evidence or to

secure the payment and performance of any of the Secured Obliga-

stions are hereinafter collectively referred to as the "Loan

ecox 210 mee 177

Documents. "

ARTICLE 1

COVENANTS AND AGREEMENTS OF MORTGAGOR

Mortgagor hereby cavenants'and agrees as follows:

1.01 Payment of Secured Obligations. To pay when due the
Secured Obligations (including, without limitation, the principal
of, and the interest on, the indebtedness evidenced by the Note,
charges, fees and all other sums as provided in the Loan Docu-
ments, and the principal of, and interest on, any advances made by
Mortgagee to protect the Property or the Improvements), the
repayment of which is secured by this Mortyage. Pursuant to the
terms of the Note, payments under the Note shall be due and
payable on the first day of each month.

1.02 Maintenance, Repair, Alterations. = To keep the
Mortgaged Estate in good condition and repair, not to remove,
demolish or substantially alter (except such alterations as may be
reguired by laws, ordinances or regulations) any of the
Improvements; to complete promptly and in good and workmanlike
manne)r any building or other Improvement which may be constructed
on the Property and to promptly restore in like manner any of the
Improvements which may be damaged or destroyed thereon, and to pay
when due or, alternatively, to procure a bond adeguately covering
all claims for labor performed and materials furnished therefor,
to comply with all laws, ordinances, regulations, covenants,
conditions and restrictions now or hereafter affecting the
Mortgaged Estate or any part thereof or requiring any alterations
or improvements; not to commit or permit any waste or destruction
of the Mortgaged Estate; to keep and maintain abutting grounds,
sidewalks, roads, parking and landscape areas in good and neat
order and repair; not to commit, suffer or permit any act to be
done in or upon the Mortgaged Estate in violation of any law,

- ordinance or regulation, now existing or hereinafter enacted, or
+-# the provision of any lease the violation of which could result in

Pk AR
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the termination of such leasehold. -

1.03 Required Insurance.

(a) That at all times Mortgagor will maintain and keep
in force in such amounts and for such periods of time as
Mortgagee may require and with an insurance company Gr
companies approved by said Mortgagee: (1} "All Risk"
replacement cost insurance in the initial sum of the greater
of the amount of the Note or’ one hundred percent (100j) of
the replacement <¢ost of the Improvements and Personal
Property, insuring against loss Dby fire, lightning,
windstorm, hail, explosion, sprinkler leakage, vandalism,
malicicus mischief and such other casualties and hazards as
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are covered by such insurance, (2} during the course of
construction or repair to the Property, Mortgagor shall
Caintain or cause to be maintained builder's risk to the
extent of the full insurable wvalue, (3} Flood Insurance,
unless Mortgagor presenis documentary evidence that no
portion of the Property igs located within a flood risk area
as defined by the Federal Insurance Administration pursuant
to the Federal Flood Disaster Protection Act of 1973 (P.L.
93-234) as mapped by the United States Department of Housing
and Urban Development (or .a similar Federal agency or
department), in the maximum amount obtainable up to the
amount of the Loan, (%) Comprehensive General Liability and
Indemnity Insurance {including the so-called assumed and
contractual liability insurance) in the initial amount of
$1,000,000.00, (5) if there are any plressure fired vehicles
within the Property, Broad Form Boiler and Machinery
Insurance on all Equipment and objects customarily covered by
such insurance providing for full repair and replacement cost
coverage, and (6) during the making of any alterations OT
improvements to the Property, (i) Owner's "Contingent Liabii-
ity" insurance covering claims not covered by the general
comprehensive insurance referred to above and (ii) Worker's
Compensation Insurance covering all persons engaged in making
such alterations or improvements.

Mortgagor further agrees to keep in force and effect
such other insurance coverages as may be reasonably reguired
by Mortgagee 1o protect 1its interest in the Property.
Mortgagee shall also be entitled to reguire Mortgagor to
jncrease coverage amounts under existing insurance policies
from time to time *tO protect Mortyagee's interest in the
Property. Each insurance policy shall provide that the
policy may not be cancelled, modified or amended by any party
except after Mortgagee has received fifteen (15) days' prior
written notice from the insurer of the proposed cancellation,
modification or amendment; and each insurance company issuing
any of the required policies must have a "Best's" rating of A
I1X (or eguivalent if such rating system 1is discontinued or .
revised). The originals of all policies required hereinabove
{or duplicate originals) shall be deposited and remain at all

. times on deposit with Mortgagee, oOr Mortgagee's agent, at the

following address:

General Electric Capital Corporation
Two Galleria Tower

Suite 1750

13455 Noel Reoad, L.B. 24

Dallas, Texas 75240

All insurance policies required under this Section 1.03{(a)
shall name Mortgagee as an additional 3insured and shall
provide that in the event of loss the proceeds therefrom
cehall be first payable to Mortgagee. Each - policy shall
contain such terms, pravisiﬂnﬂ and endorsements as shall be
approved oOr required by Mortgagee and shall contain a
"noncontributing mortgagee loss payable clause” in favor of
Mortgagee and in form - and substance satisfactory to
Mortgagee. Renewals of such pelicies (or appropriate
certificates evidencing renewals), together with satisfactory
evidence of payment of all premiums, shall be delivered to
Mortgagee at least (fifteen (15) days before any such
insurance shall expire.




(b} Mortgagor shall pay to Mortgagee (upon reguest of
Mortgagee) on the day monthly installments of principal
and/or interest are payable under the Note, until the Note is
paid in full, an amount egual to one~twelfth (1/12th) of the
total annual premiums on all insurance policies that
Mortgagor 1is required to maintain under Section 1.03(a)
above. Such payments shall be made, held and used in the
same manner and on the same terms and conditions as deposits
for impositions are made, held and used under Section 1.G7(e)

22 below. e
s | 5
1.04 Insurance Proceeds. That after the happening of any

casualty to the Mortgaged Estate or any part thereof, Mortgagor
shall give prompt written notice thereof to the insurance carrier
and to Mortgagee.

In the event any such loss occurs, Mortgagee shall be
entitled to receive and retain all insurance proceeds to be
applied by Mortgagee, at Mortgagee's option, either (a) after.
payment of all of its expenses, including costs and reasonable
attorneys' fees, to the indebtedness secured hereby in such order
as Mortyagee may determine or (b) to pay for the replacement,
repair or restoration of the Property and Improvements partially
or totally destroyed toc a condition and upon such terms of payment
as may be satisfactory to Mortgagee. After the completicon of any
restoration o repair permitted by Mortgagee, the balance.
remaining in such account, 1if any, shall, at Mortgagee's option,
be applied against the Secured Obligations, except that if
Mortgagor has been required to make a deposit with respect to such
repair or restoration, then any remaining funds in such account
shall, upon the completion of repair or restoration, be disbursed
to Mortgagor to the extent of Borrower's deposit, prior to the
application thereof to the Secured Obligations. There shall be no
obligation of Mortgagee to pay any interest on the insurance
proceeds or any additional deposits made hereunder by Mortgagor.

Mortgagor hereby assigns to Mortgagee all monies recoverable
under each such insurance policy and authorizes each insurance
company to make payment for all such losses directly to Mortgagee
instead of to Mortgagee and Mortgagor jointly. In the event any
insurance company fails to disburse insurance proceeds directly
and solely to Mortgagee but disburses instead either to Mortgagor
alone or to Mortgagor and Mortgagee jointly, Mortgagor agrees
immediately to transfer and endorse such proceeds to Mortgagee,
and upon any failure of Mortgagyor to do so, Mortgagee may execute
such transfers and endorsements for and in the name of Mortgagor,
and Mortgagor hereby irrevocably appoints Mortgagee as Mortgagor's
agent and attorney-in-fact for such purposes. Mertgagor shall

~qooperate with Mortgagee in obtaining for Mortgagee the benefits
«upf any insurance or other proceeds lawfully or equitably payable
w40 Mortgagee in connection with the transaction contemplated Dby
vithe Loan Documents and the collection of any indebtedness oOr
~““obligation of Mortgagor to Mortgagee incurred thereunder. At
Mortgagee's option, Mortgagee shall be entitled and Mortgagor
hereby authorizes Mortgagee at Mortgagor's expense, to take all
necessary and proper steps (including, without limitation, the
engaging, at Mortgagor's expense, o©of appraisers (o conduct
independent appraisals on behalf of Mortgagee and the engaging, at
Mortgagor's expense, of attorneys and other professionals and
consultants) to obtain any insurance or other proceeds, and
Mortgagee is hereby authorized and entitled to compromise oOr
adjust any loss under any such insurance policy.
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Nothing herein contained shall be deemed to éexcuse Mortgayor
fyom repairing or maintaining the Mortgaged Estate as provided in
Section 1.02 hereof or restoring all damage or destruction to the
Mortgaged Estate, regardless of whether or not there are insurance
proceeds available or whether any such proceeds are sufficient in
amount; and the application oOr release by Mortygagee of any
insurance proceeds shall not cure or waive any default or notice
of default under this Mortgage or invalidate any act done pursuant
to such notice. :

o

k. 1.05 Assignment of Policies upon Foreclosure. 'in the evént
of foreclosure of this Mortgage o©r othel transfer of title or
assignment of the Mortgaged Estate in extinguishment, in whole oY
in part, of the secured Obligations, all right, title and interest
of Mortgagor in and to all policies of ainsurance required by
section 1.03 above shall inure to the benefit of and pass to the
cuccessor in interest to Mortgagor Or the purchaser or grantee of

the Mortgaged Estate.

—_

1.06 Indemnification; Subrogation; Waiver of Offset.

(a) Mortgagor indemnifies Mortyagee against: (i) any
and all claims for brokerage, leasing, finders or similar
fees which may be made relating to the loan secured hereby or
the Mortgaged Estate and (ii) any and all liability,
obligations, losses, damages, penalties, claims, actions,
suits, costs and expenses (including its reasonable
attorneys' fees) of whatever kind or nature which may be
imposed on, incurred by, or at any time asserted against
Mortgagee in any way relating to or arising out of the offer,
sale or lease of the Mortgaged Estate and/or the use and
occupation of any of the Mortgayed Estate encumbered by this
Mortgage; provided, however, that such indemnity shall not
apply to Mortgacgee's own acts or omissions or those of 1ts
agents or employees acting in the scope of their agency or
employment. |

(b) If Mortgagee is made a party defendant to any
litigation concerning this Mortgage or the Mortgaged Estate
or any part thereof or interest therein, or the occupancy
thereof by Mortgagor, then Mortgagor shall indemnify, defend
and hold Mortgagee harmless from all liability by reason of
said 1litigation, including reasonable attorneys' fees and
expenses incurred by Mortygagee 1in any such litigation,
whether or not any such litigation is prosecuted to judgment.
1f Mortgagee commences an action against Mortgagolr to enforce
any of the terms hereof or because of the breach by Mortgador
of any of the terms hereof or for the recovery of any sum
“ea gcecured hereby, except 1in cases where the court finds that
“inh Mortyagee has been guilty of wrongful, tortucus conduct or
gl has acted in bad faith, the Mortgagor shall pay.to Mortgagee
reasonable attorneys' fees and expenses; and the right to
such attorneys' fees and expenses shall be deemed to have
acerued on the commencement of such action and shall be
enforceable whether o) not such action is prosecuted to
judgment. If Mortgagor breaches any term dof this Mortgage,
Mortgagee may employ legal counsel to protect its rights
hereunder, and in the event of such employment following any
breach by Mortgagor, Mortgagor shall pay Mortgagee reasonable
attorneys' fees and expenses incurred by Mortgagee, whether
or not an action is actually commenced against Mortgagor by
reason of such breach.
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(c} Provided that a waiver of subrogation can be

obtained by Mortgagor from its insurance carrier &t
commercially reascnable rates (and Mortgagor promises to use

its best efforts to secure such waiver of subrogation),
Mortgagor waives any and all right to c¢laim or recover
against Mortgagee, 1its of ficers, employees, agents and
representatives for loss of or damage 1o Mortgagor, the
Mortgaged Estate, Mortgagor's property that 1s not part of

o the Mortgaged Estate Or the property of others under

- Mortgagor's control from any cause insured -against or
_ required to be insured against by the provisions of this
Mortgage.

(d) All sums payable by Mortgagoer hereunder shall be
paid without notice, demand, counterclaim, setoff, deduction
or defense and without abatement, suspension, deferment,
diminution er reduction, and the obligations and liabilities
of Mortgagor hereunder shall in no way Dbe released,
discharged or otherwise affected (except as expressly
provided herein} by reason of: (1) any damage tTOo Or
destruction of or any condemnation or similar taking of the
Mortgaged Estate oXr any part thereof, (ii) any restriction orx
prevention of or interference with any use of the Mortgaged
Estate or any part thereof:; (iii) any title defect or
encumbrance or any eviction from the FProperty ol the
Improvements or any part thereof by title paramount or
octherwise; {iv) any bankruptcy, insolvency, reorganization,
composition, adjustment, dissclution, liquidation, or other
l1ike proceeding relating to Mortgagee, ©OT any action taken
with respect to this Mortgage by any trustee oOr receiver of
Mortgagee, or by any court, in such proceeding; (v) any claim
that Mortgagor has, Or might have, against Mortgagee; (vi)
any default ovr failure on the part of Mortyagee to perform or
comply with any of the terms hereof or of any other agreement
with Mortgagor; oOr {(vii) any other occurrence whatsoever,
whether similar or dissimilar to the foregoiny, whether or
not Mortgagor shall have notice or knowledge of any of the
foregoing. Except as expressly provided herein, Moertgadgor
waives all rights now or hereafter conferved by statute oOF
otherwise to any abatement, suspension, deferment,
diminution, or reduction of any sum secured hereby and
payable by Mortgagor.

wos 216 mee 181

1.07 Taxes and Impositions.

{(a) Mortgagor agrees to pay, at least twenty (20) days
prior to delinguency, all applicable real property taxes and

o assessments, general and special, water and sewer charges,
aev, - all applicable payments in lieu of taxes, and all other
s applicable taxes and assessments of any kind or nature

s whatsoever, including, without limitation, nongovernmental
' levies or assessments such as maintenance charges, oOwner
association dues or charges OY fees, levies or charges
resulting from covenants, conditions and restrictions affect-
ing the Mortgaged Estate, which are assessed oOr imposed upon
the Mortgaged Estate or any part thereof or Mortgagor's
interest in the Mortgaged Estate, or become due and payable,
and which create, may create oOT appear to create a lien upon
the Mortgaged Estate, ox  any part thereof, or upon any
Fersonal Property, equipment or other facility used in the
operation or maintenance thereof (all of which taxes,
assessments and other governmental charges of like nature are
hereunder referred to as "Impositions"); provided, however
that if, by law, any such Imposition is payable, or may at
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the option, of the taxpayer be paid, in installments,
Mortgagor may pay the same, together with any accrued
interest on the unpaid balance of such Impositions, in
installments as the same become due and before any fine,
penalty, interest or cost may be added thereto for the
nonpayment of any such installment and interest.

(by 1f at any time after the date hereof there shall be
assessed or imposed (i} a tax or assessment on the Mortgaged
Estate in lieu of or in addition to the Impositions payable
by Mortgagor pursuant to subsection (a) hereof-.or (ii) a
license, fee, taxXx oOr assessment imposed on Mortgagee and
measured by or based in whole or in part on the amount of the
secuired Obligations, then all such taxes, assessments oOr
fees shall be deemed to be included within the term "Imposi-
tions" as defined in subsection (a) hereof, and Mortgagor
shall pay and discharge the same as herein provided with
respect to the payment of Impositions; and if Mortgagor fails
to so pay such charges, at the option of Mortgagee, all
secured Obligations, together with all accrued interest
thereon, shall immediately pecome due and payable. Anything
to the contrary herein notwithstanding, Mortygagor shall have
no obligation to pay any franchise, estate, inheritance,
income, excess profits or similar tax levied on Mortgagee Or
on the Secured Obligations.

(c) Subject to the provisions of subsections (d} and
(e) of this gsaection 1.07, Mortgagor covenants to furnish
Mortgagee, after gpecific reguest to Mortgagor, mnot later
than twenty (20) days prior to the date upon which the
payment of such” Imposition would be delinquent, official
receipts of the appropriate taxing authority, or other proof
satisfactory to Mortgagee, evidencing the payments thereof.

(d) Mortgagor shall have the right Dbefore any
delinguency occurs 1O contest or object to the amount or
validity of any such Imposition DY appropriate legal
proceedings, but this shall not be deemed or construed in any
way as relieving, modifying or extending Mortgagor's covenant
to pay any such Imposition at the time and in the manher
provided 1in this Section 1.07, unless: (i) Mortgagorxr has
given prior written notice to Mortgagee of Mortgagor's intent
to so contest or object to an Imposition, and unless to
Mortgagee's satisfaction the legal proceedings shall
conclusively operate tc prevent the sale of the Mortgaged
Estate or any part thereof to satisfy such Imposition prior
to final determination of such proceedings; Or (ii) Mortgagor
chall furnish a good and sufficient bond or surely as
requested by and satisfactory to Mortgagee; O (iii) subject
to Mortgagee's prior written consent, Mortgagor shall have
provided a good and sufficient undertaking as may be required
or permitted by law to accomplish a stay of such proceedings.

(e) Notwithstanding the provisions of subsection (a)
above, Mortgagor shall pay to Mortgagee {(upon the request of
Mortgagee) on the day monthly installments of principal
and/or interest are payable under the Note, until the Note is
paid in full, an amount egqual to one-twalfth (1/12) of the
annual Impositions estimated by Mortgagee To pay at least
thirty (30) days prior to theilr delinguency the installment
of taxes or payment due in lieu of taxes, next due on the
Mortgaged Estate. Mortgagor further agrees to cause all
bills, statements, OY other documents relating to Impositions
to be sent or mailed directly to Mortgagee. Upon receipt of
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such bills, statements or other documents, and providing
Mortgagor has deposited sufficient funds with Mortgagee
pursuant to this Section 1.07, Mortgagee shall  pay such
amounts as may be due thereunder out of the funds so
deposited with Mortgagee. If at any time and for any reason
the funds deposited with' Mortgagee are Or will  Dbe
insufficient to pay such amounts as may then or subsequently
be due, Mortgagee shall notify Mortgagor and Mortgagor shall
immediately deposit an amount equal to such deficiency with
Mortgagee. Notwithstanding the foregoing, nothing contained
herein shall cause Mortgagee to be deemed a trustee of such
funds or to be obligated to pay any amounts in excess of the
amount of funds deposited with Mortgagee pursuant to this
Section 1.07. Mortgagee shall not be obliged to pay or allow
any interest on any sums held by Mortgagee pending
disbursement or application hereunder, and Mortgagee may
impound or reserve for future payment of Impositions such
portion of such payments as Mortgagee may, in its reasonable
discretion, deem proper, applying the balance on the
principal of or interest on the Secured Obligations. Should
Mortgagor fail to deposit with Mortgagee (exclusive of that
portion of said payments which has been applied by Mortgagee
on the principal of or interest on the Secured Obligations)
sums sufficient to fully pay such Impositions at least thirty
(30) days before delinguency thereof, Mortgagee may, at
Mortgagyee's election, but without any obligation to do so,
advance any amounts required to make up the deficilency, which
advances, if any, shall be secured hereby and shall be
repayable to Mortgagee as herein elsewvhere provided; or at
the option of Mortgagee, the latter may, without making any
advance whatever, apply any sums held by it upon any
obligation of the Mortgadgor secured hereby. Should any
default occur or exist on the part of the Mortgagor in the
payment or performance of any of Mortgagor's obligations
under the terms of the Loan DPocuments, Mortgagee may, at any
time at Mortgagee's option, apply any sums or amounts in its
hands received pursuant hereto, or as Rents of the Mortgaged
Estate or otherwise, upon any Secured Obligations in such
manner and order as Mortgagee may elect. The receipt, use or
application of any such sums paid by Mortgagor to Mortgagee
hereunder shall not be construed to affect the maturity of
any indebtedness secured by this Mortgage or any of the
rights or powers of Mortgagee under the terms of the Loan
Documents or any of the obligations of Mortgagor.
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(f) Mortgagor shall reimburse Mortgagee, promptly upon
demand by Mortgagee ' therefor, for all mortgage £filing
privilege taxes that Mortgagee may be required to pay with
regspect to this Mortgage; and, if Mortgage fails so to
reimburse Mortgagee, at the option of Mortgagee, all Secured
Obligations, together with all accrued interest thereon,
shall immediately become due and payable.

1.08 Utilities. To pay when due all utility charges in-
curred by Mortgagor for the benefit of the Mortgaged Estate or
which may become a charge or lien against the Mortgaged Estate for
gas, electricity, water or sewer services furnished to the
Mortgaged Estate and all other agsessments or charges of a similar
nature, whe her public or private, affecting the Mortgaged Estate
or any portion thereof, whether or not such taxes, assessments oOr
charges are liens thereon.

1.09 Performance of Lease Obligations by Mortgagor. To pay
when due all rents and other payments and perform all covenants
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and agreements contained in any lease, sublease or ground lé&ase
" under which Mortgager is tenant which may constitute a portion of
or an interest in the Mortgaged Estate; not to surrender, assign
or sublease any such lease, sublease or ground lease, nor take any
other action which would effect or permit the termination of any
such lease, sublease, or ground lease. Mortgagor covenants o
furnish to Mortgagee within ten (10) days after the date when such
rents or other payments are due and payable by Mortgagor receipts
or other evidence satisfactory to Mortgagee evidencing the payment
“**hereof. e

54 L

1.10 Actions Affecting Mortgaged Estate. To appear in and
¢ontest any action or proceeding purporting to affect the security
hereof or the rights or powers of Mortgagee and to pay all costs
and expenses, including the cost of evidence of title and
attorneys’' fees, in any such action or proceeding in which
Mortgagee may appear.

1.11 Actions By Mortgagee to Preserve Mortgaded Estate.
That should Mortgagor fail to make any payment or to do any act as
and in the manner provided in any of the Loan Documents, Mortgagee
in its own discretion, without obligation to do so and without
notice to or demand upon Mortgagor and without releasing Mortgagor
from any obligation, may make or do the same in such manner and to
such extent as Mortgagee may deem necessary to protect the

security hereof. In connection therewith (without limiting its
gqeneral powers), Mortgagee shall have and is hereby given the
right, but not the obligation: (i) to enter upon and take

ossession of the Mortgaged Estate; (ii) to make additions,
opalterations, repairs and improvements to the Mortgaged Estate that
w=it considers necessary or propel to Kkeep the Mortgaged Estate 1in
‘gqnnd condition and repair; (iii) to appear and participate in any
Zaction or proceeding affecting or which may affect the security
¢hereof or the rights or powers of Mortgagee, including, but not
w-limited to, eminent domain, insolvency, code enforcement or
@O\ arrangements or proceedings involving a bankrupt or decedent; (iv)
to pay, purchase, contest, or compromise any encumbrance, claim,

§ charge, lien or debt which in its judgment may affect or appears
@ +o affect the security of this Mortgage or be prior or superior
hereto, except as otherwise specifically provided herein; and (V)
in exercising such powers, to pay necessary expenses, including
employment of counsel or other necessary or desirable consultants.
Any amounts disbursed by Mertgagee pursuant to this Section 1.11,
with interest thereon, shall become a portion of the Secured
Obligations. Unless Mortgagor and Mortgagee ayree to other terms
of payment, such amounts shall be payable upon notice from
Mortgacgee to Mortgagor reguesting payment thereof and shall bear
interest from the date of disbursement at the "Default Interest"
-rate stated in the Note. Mortgagor shall have the right to repay
+much amounts disbursed by Mortgagee pursuant to this Section 1.11
~4n whole or in part at any time. Nothing contained in this

<Section 1.11 shall require Mortgagee to incur any expense or to do
‘any act, "

1.12 Survival of Warranties. To fully and faithfully
gatisfy and perform the obligations of Mortgagor contained in
Mortgagor's loan application, the Commitment Warranties, any such
application and commitment between Mortgagor and any assignee of
Mortgagée, each agree:i ent of Mortgagor incorporated by referénce
therein or herein, and any modification or amendment thereof. All
representations, warranties and covenants of Mortgagor contained
therein or incorporated herein or therein by reference shall
survive the closing and funding of the loan evidenced by the Note
and shall remain continuing obligations, warranties and
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representations of Mortgagor for "as long as any portion of- the
ocbligations secured by this Mortgage remains outstanding. If and
to the extent that there are any discrepancies and inconsistencies
between the terms of the Loan Documents and the Commitméent Warran-
ties, the terms of the Loan Documents shall control.

1.13 Eminent Domain. Mortgagor shall promptly notify
Mortgagee of any action or proceeding relating to any condemnation
cr other taking of the Property or Improvements .or any part

“Xhereof, and Mortgagor shall appear in and prosecate any such
“action or proceeding unless otherwise directed or conhsented to by

Mortgagee in writing. At Mortgagee's option, Mortgagee shall be
entitled, and Mortgagor hereby authorizes Mortgagee at Mortgagor's
expense, to take all necessary and proper steps {including,

without limitation, engaging, at Mortgagor's expense, appraisers

a gk

re

to conduct independent appraisals on behalf of Mortgagee and
engaging attorneys and other professionals and consultants) to
appear 1in, prosecute, compromise and discharge any such action or
proceeding. As further security for the payment of the indebted-
ness and performance of the obligations, covenants and agreements
secured hereby, Mortgagor hereby assigns to Mortgagee all judg-
ments, awards, or damages or settlements hereafter made resulting
from condemnation proceedings or in lieu of any taking of the
Property or Improvements or any part thereof under the power of
eminent domain, or for any damage, whether caused by such taking
or otherwise, to the Property or Improvements thereon or any part
thereof or of any streets appurtenant thereto, including any award
for change of grade of streets. Mortgagee shall have the right to
apply any such sums or any part thereof so received either (1)
after payment of all of its expenses, including costs and reason-
able attorneys' fees, to the Secured Obligations in such order as
Mortgagee may determine or (ii) to the restoration or repair of
the Property and Improvements, in such manner as it elects.

1.14 Additjional Security. That in the event Mortgagee at
any time holds additional security for any of the Secured Obliga-
tions, it may enforce the sale thereof or otherwise realize upon

the same, at its option, either before or concurrently herewith or
atfter a sale is made hereunder.

1.15 Successors and Assigns, The covenants, conditions,
obligations, and agreements herein contained shall run with the
land until this Mortgage is released of record; and they shall
bind, and the benefits and advantages herecf shall inure to the
benefit of the parties hereto and their respective successors in
title, and other assigns or future owners of the Mortgaged Estate
or this Mortgage, as the case may be. The terms "Mortgagee" and
"Mortgagor" shall mean and include all of the same respectively.

[

l.16 Inspections, That Mortgagee, or its agents, repre-

»8entatives or workere are authorized to enter at any reasonable
“time upon or in any part of the Mortgaged Estate for the purpose
“of inspecting the same and for the purpose of performing any of

the acts it is authorized to perform under the terms of any of the
Loan Documents. |

1.17 Liens. To pay and promptly discharge, at Mortgagor's
cost and expense, -all liens, encumbrances and charges upon the
Mortgaged Estate, except as s} :cifically permitted hereunder, or
any part thereof or interest therein, provided that the existence
of any mechanic's, laborer's, materialman's, supplier's or
vendor’'s lien or right thereto shall! not constitute a violation of
this Section 1.17 if payment is not yet due under the contract
which is the foundation thereof and if such contract does not
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postpone payment for more than thirty (30) days after the
performance thereof. Mortgagor shall have the right to contest in
good faith the validity of any such lien, encumbrance or charge,
provided Mortgagor ghall first deposit with Mortuagee a bond or
other security satisfactory to Mortgagee in such amount as
Mortgagee shall require or shall cause gsaid lien, encumbrance oTr
charge to be cancelled of record by depositing inte court the
amount thereof, and provided further that Mortgagor shall
thereafter diligently proceed to cause such lien, éncumbrance or
ctiarge to be removed and discharged. 1f Mortgagor shall fail to
discharge any such lien, encumbrance or charge, then, -in addition
to any other right or remedy of Mortgagee, Mortgagee may, but
shall not be obligated to, discharge the same, either by paying
the amount claimed to be due, or by procuring the discharge of
such lien by depositing in court a bond for the amount claimed or
otherwise giving security for such claim, or in such manner as 1is
or may be prescribed by law.

1.18 Mortgagee's Powers. That without affecting the lien or
charge of this Mortgage upon any portion of the Mortgaged Estate
not then or theretofore released as security for the full amount
of all unpaid obligations, Mortgagee may, from time to time and
without notice, (i) release any person liable hereunder, (ii)
extend the maturity or alter any of the terms of any such
obligation, (iii) grant other indulgences, (iv} release or recon-
vey, Or cause to Dbe released or reconveyed at any time at
Mortgagee's option, any parcel, portion or all of the Mortgaged
Estate, (v) take or release any other or additional security for
any obligation herein mentioned, or (vi) make compositions oOr
other arrangements with debtors in relation thereto.

1.19 Books and Records.

(a) That Mortgagor shall keep and maintain at all times
at Mortgagor's address stated in this Mortgage or at such
other place as Mortgagee may approve in writing, complete and
accurate books of accounts and records adequate to reflect
correctly the results of the operation of the Mortgaged
Estate and copies of all written contracts, leases and other
instruments which affect the Mortgayed Estate. Mortgagee
agrees that copies of such records shall be kept at
Mortgagor's address in Houston, Texas. such books, records,
contracts, leases and other instruments shall be subject to
examination and inspection at any reasonable time by
Mortgagee.

sk 216 mee 186

(b} That within ninety (90) days after the end of each

calendar year Mortgagor shall furnish to Mortgagee operating

e statements for the Mortgaged Estate and for Mortgagor

St certified as a true, complete and accurate statement of the

Y operations of the Mortgaged Estate and Mortgagor by an

SRehE independent certified public accountant. The form of and the

- detail of said operating statements shall be acceptable to

Mortgagee, If the form of and the detail of such statements

are not acceptable to Mortgagee, oOr if Mortgagor fails to

furnish said statements, Mortgagee shall have the right to

audit the books and records of the Property on the premises
thereof, all at Mortgagor's expense.

(¢) That within ninety (90) days after the end of each
calendar year, Mortgagor shall furnish to Mortgagee a rent

schedule for the Mortgaged Estate, certified by Mortgagor,
showing for each tenant, the tenant's name, the Bpace
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occupied, the lease expifatian:date, the rent payable and the
rent paid.

(3} That upon regquest of Mortgagee in writing and
within not more than thirty (30) days from the date notice is
mailed to Mortgagor, Mortgagor shall provide Mortgagee with
copies of all documents requested by Mortgagee prepared in
the form and the manner called for in such request and as may
reasonably relate to the Mortgaged Estate or the
construction, use, maintenance, operation or. condition
thereof, or the financial condition of Mortgagor ©r any party
obligated on the Note, including, without limitation, all
leases or leasehold interests granted to or by Mortgagor,
rent rolls and tenant lists, rent and damage deposit ledgers,
operating statements, protit and loss statements and balance
sheets, financial statements of Mortgagor or 1income tax
returns (including quarterly returns), any or all of which
documents shall be certified as true and accurate Dby
Mortgagor, and for the period or periods specified by
Mortgagee, '

1.20 Filings and Recordings. That Mortgagor shall promptly
cause this Mortgage and the Assignment and any supplements,
amendments, or modifications thereto and financing statements and
continuation statements under the Uniform Commercial Code and
other instruments with respect thereto to be filed, reygistered and
recorded (and when and if necessary to be refiled, re-registered
or re-recorded} in such place or places as may be required by any
law in order to create, perfect or protect the lien of and securil-
ty interest created by this Mortgage and the Assignment, and to
protect the validity thereof and to publish notice thereof and to
protect and maintain the estate, right, interest, claim and demand
of Mortgyagee in, to and under the Mortgaged Estate, the Rents arid
leases described in the Assignment. '

1.21 Trade Names. That at the request of Mortyagee,
Mortgagor shall execute a certificate in form satisfactory to
Mortgacee listing the trade names under which Mortgagor intends to
operate the Mortgaged Estate, and represénting and warranting that
Mortgagor does business under no other trade names with respect to
the Mortgaged [Estate. Mortgagor shall immediately notify
Mortgagee in writing of any change in said trade names, and will,
upon regquest of Mortgagee, execute any additional financing
statements and other certificates revised to reflect the chanye 1in
trade name.,

1.22 Mortgagee's Right to gppfnve Certajin Leases, Not-

e i l—l.—-——

withstanding anything to the contrary, except with the prior
written approval of Mortgagee, Mortgagor shall enter into no lease

relative to the Mortgaged Estate or any portion thereof.

A

v 0 1,23 Relationship. That neither this Mnrtgagé; the other
‘L.oan Documents, nor any agreements, instruments, documents or

transactions contemplated hereby or thereby, nor any statements or
representations made by Mortgayee pursuant to any of the foregoing
or otherwise, shall in any respect be interpreted, deemed or
construed as making Mortgagor and Mortgagee partners or joint
venturers with one another, or as creating or constituting any

 partnership, jeint venture, association or other uch relationship

between Mortgagor and Mortgagee, and Mortgagor shall not make any
contrary assertion, contention, c¢laim or counterclaim in any
action, suit or other legasl proceeding involving either Mortgagor
or Mortgagee or the Mortgaged Estate or otherwise, nor shall
Mortgagoy make any such contrary representation to any person
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whatsoever. Mortgagor hereby expresely (1) recognizes that
Mortgagee, as the holder of the Note and as the Mortgagee of this
Mortaage, holds Ban interest in the Mortgaged Estate antagonistic
to Mortgagor; (11) waives any right to a judicial oOr other
accounting prior to the acceleration or foreclosure of or exercise
of any other remedies concerning the Note, the Commitment Letter,
this Mortgage oOr +he other Loan Documents; and (iii) agrees to
indemnify, defend and hold Mortgagee harmless from and against all

claims, actions, suits, judgments and demands (including, without

I¥mitation, attorneys' fees, court costs and brokers’ commissions)

Byought by any person oOr entity on account of or in cénnection

with anything done or suffered to be done, or any representations
made or suffered to bhe made, by Mortgagor in connection with the

acguisition, ownership, construction oOr operation of the Mortgaged
Estate. |

1.24 Use of Property. That unless required DY applicable
law or unless Mortgagee has otherwise agreed in writing, Mortgagor
shall not allow changes in the nature of the occupancy or use for
which the Mortgyaged Estate wWas intended at the time this Mortgage
was executed. Mortgagor" shall not initiate or acquiesce 1in a

change in the zoning classification of the Mortgaged Estate or -

subject the Mortgayed Estate to restrictive covenants without
Mortgagee's written consent.

Mortgagor will at all times comply with all laws, ordinances,
orders, rules, regulations and requirements of all governmental
authorities now oOr hereafter affecting or pertaining in any way to
the Mortgaged Estate or any part thereof or the use and operation
thereof. Without 1imiting the foregoind in any way, Mortgagor

- shall, so long as any indebtedness gecured hereby remains unpaid,

be in full compliance with all provisions of laws prohibiting
discrimination in housing on the basis of race, color, creed or
national origin, jpncluding, but not limited to, the requirements
of Title VIII of the 1968 Civil Rights AcCT.

Mortgagor further will at all times keep in full force and
effect such federal, state, municipal and other governmental
approvals, licenses and certificates as may be necessary from time
to time to comply with all - environmental, ecological and other
governmental requirements (whether now existing or hereinafter
enacted or adapted) relating to the Mortgaged Estate OU
Mortgagor's use and occupancy therecf, and on request shall
furnish Mortgagee proof of such compliance.

1.25 Mortgagor's Hazardous Ssubstance Covenants, Warranties

e

and Representations. To the best of 1its knowledge and belief,

" Mortgagor, 1ts sUCCessors and assigns, covenants, warrants and
-~yepresents that after conducting an appropriate ingquiry consistent

‘with good commercial and customary practice:

f,.l_

e (a) No pollutants Or other toxic or hazardous substanc-

es, including any solid, liguid, gaseous, Or thermal irritant
or contaminant, sucli ag smoke, Vapor, soot, [umes, acids,
alkalis, chemicals or waste (including materials to be
recycled, reconditioned or reclaimed) (collectively Msub-
stances") have been oOr ehall be discharged, dispersed,
released, stored, treated, generated, disposed of, or allowed
to escape (collectively raferred to as the Winciden+") on Or
in the Property OYX Imprﬂvaments, except those gubsiL.nces, if
any, that have been identified (DY substance location and
date of jncident) on Exhibit C attached to this Agreement.
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(b} No asbestos or ﬁsbestnbtnntaining matariais have

been installed, used, incerporated inte, or disposed of on or
in the Property or Improvements. '

{c} No polychlorinated biphenyls ("PCBs") are located
on or in the Property or Improvements, in the form of elec-
trical transformers, fluorescent light fixtures .with bal-=
lasts, cooling oils, or any other device or form.

.

ey (d) No underground storage tanks are located on or in
- the Property or were located on the Property and subsegquently
removed or filed, except those tanks that have been identi-
fied (by size, leccation, age, substance contained therein,
and whether in existence, removed or filled) on Exhibit C
attached to this Adreement.

(e} No investigation, administrative order, consent
order and agreement, litigation, or settlement (collectively
referred to as the "action") with respect to substances is
proposed, threatened, anticipated or in existence with
respect to the Property or Improvements, except the action(s)
identified on Exhibit C attached to this Agreement.

(£} The Property and the Improvements and Mortgagor's
operations thereon are in compliance with all applicable
federal, state and local statutes, laws and regutations. No
notice has been served on Mortgagor, from any entity, govern-
mental body, or individual claiming any violation of any law,
regulation, ordinance or code, OFY demanding payment oOr
contribution for environmental damage or injury to natural
resources, except those notices jdentified on Exhibit C
attached to this Agreement. Copies of any such notices
veceived after settlement shall be forwarded to Mortgagee

within three (3) days of their receipt.
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Failure to comply with any provision in this paragraph 1.25,
including failure to fully and accurately complete any Exhibit or
attachment described, shall be deemed to be an Event of Default
under this Mortgage.

Mortgagoy, 1ts successors and assigns, agree to defend,
indemnify and hold harmless Mortgagee and its directorse, officers,
employees, agents, contractors, sub-contractors, licensees,

invitees, successors and assigns from and against any and all
claims, demands, judgmentis, damages, actions, Ccauses of action,
injuries, administrative orders, consent agreement and orders,
liabilities, penalties, costs and expenses of any kind whatsoever,
including claims arising out of loss of life, injury to persons,
.property, or business or damage to natural resources in connection
-with the activities of Mortgagor, its predecessors in interest,
third parties who have trespassed on the Property, or parties in a
contractual relationship with Mortgagor, or any of them, whether
or not occasioned wholly or in part by any condition;. accident or
event caused by any act oOr omission of Mortgagee, which:

(i) arises out of the actual, alleged or threatened
discharge, dispersal, release, storage, treatment, genera-
tion, disposal or escape of pollutants or other toxic ov
hazardous substances, including any solid, liguid, gaseous or
thermal irritant or contaminant, including smoke, vapor,
soot, fumes, acids, alkalis, chemicals and waste {including
materials to be recycled, reconditioned or reclaimed); or
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(ii) actually or allegedly arises out of the use,
specification, or inclusion of any product, material or
process containing chemicals, the failure to detect the
existence or proportion. of chemicals in the soil, air,
surface water or groundwater, or the performance or failure
to perform the abatement of any peollution source oOr the

replacement or removal of any soil, water, surface water, or
groundwater containing chemicals. -

Ny

PP

.. Mortgagor, its Buccessors and assigns, shall bear, pay and
discharge when and as the same become due and payable, any and all
such judgments oOr claims for damages, penalties oOr othervise
against Mortgagee described in this paragraph 1.25, shall hold
Mortgagee harmless for those judgments or claims, and shall assume
the burden and expense of defending all suits, administrative
proceedings, and negotiations of any description with any and all
persons, political subdivisions or government agencies arising out
of any of the occurrences set forth herein. The provisions of

this Section shall survive repayment of the Secured Obligations.

1.26 Mortgagor and Lien Not Released. That from time to
time, without affecting the obligation of Mortgagor to paY and
perform the Secured Obligations and to observe the covenants of
Mortgagor contained in this Mortygage and the other Loan Documents
and without affecting the guaranty of any person, corporation,
partnership oOr other entity for payment or performance of the
Secured Obligations and Wwithout affecting the 1lien or lien
priority of this Mortgage on the Mortgaged Estate, Mortgyagee may,
at Mortgagee's option, without giving notice to or obtaining the
consent of Mortgagor or of any junior lienholder or guarantor and
™ without liability on Mortgyagee's part, extend the time for payment
™. the Secured Obligations Or any part thereof, reduce the

payments thereon, release anycne liable on any of the Secured
;_Dbligatinns, accept a renewal note or notes therefor, modify the

terms and time for payment of the Secured Obligations, release
O from this Mortgage any part of the Mortgayed Estate, take or
release other or additional security, reconvey any part of the
Mortgaged Estate, consent to any map or plat of the HMortgaged
Estate, consent to the granting of any easement, join 1in any
extension or subordination agreement and agree in writing with
Mortgagor to modify the rate of interest or period of amortization
of the Note or change the amount of the monthly installments
payable thereunder. Provided, however, Mortgagor ehall pay
Mortgagee a reasonable service charge, together with such title
insurance premiums and attorneys' fees as may be jncurred at

Mortgagee's option, for any such action if taken at Mortgagor's
regquest.

BGOK
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_ 1.27 Forbearance Not Waiver. That any forbearance DY
Mortgagee in exercising any right or remedy hereunder, or
‘otherwise afforded by applicable law, shall not be a waiver of or
preclude the exercise of any right or remedy hereunder. The
procurement of insurance or the payment of taxes oY other liens or
charges by Mortgagee shall not be a waiver of Mortgagee's right to
accelerate the maturity of the Sacured Obligations. Mortgagee's
receipt of any awards, 1insurance proceeds, condemnation proceeds
or damages under Sections 1.03, 1.04, 1.06, 1.11 and 1.13 hereof
eshall not operate to cure or waive Mortgagor's default in payment
of the Secured Obligations.

-
-

1.28 Estoppel Certificates. That Mortgagor shall within ten
(10) days of a written reguest from Mortgadee furnish Mortgagee
with a written statement, duly acknowledged, setting forth the
amount of the Secured Obligations and any right of set-off,
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counterclaim or other defense which may exist or be claimed by
Mortgagor against the Secured Obligations and the obligations of
Mortgagor under this Mortgage and other Loan Documents.

1.29 Taxation of Deeds of Trust. That in the event of the
enactment of any law deducting from the wvalue of the Mortgaged
Estate any mortgage lien thereon or imposing upon Mortgagee the
payment of all orx part of the taxes, charges or assessmenis
prpvinusly paid by Mortgagor pursuant to this Mortgage or changing
the law relating to the taxation of mortgages or deeds of trust,
debts secured by mortgages ol deeds eof trust or Mortgagyee's
interest in the Mortgaged Estate S0 &5 to impose new incidents of
tax on Mortgagee, then Mortgagor shall pay such taxes or
assessments or shall reimburse Mortgagee therefor; provided,
howevar, if in the opinion of coungel to Mortgagee such payment
cannot lawfully be made by Mortgagor, then Mortgagee may, at
Mortgagee's option, declare the Secured Obligations to Dbe
immediately due and payable and invoke any remedies permitted by

aArticle IV of this Mortgage, all without prior notice 1o
Mortgagor. .

1.30 Advances. This Mortgage secures all present and future
loan disbursements made by Mortgagee to Mortgagor. The amount of

the present disbursement secured - hereby is
_ | _ | DOLLARS
($ ); however, said amount may be increased by such

additional sums and amounts as majy be advanced by Mortgagee
pursuant to the provisions of this Mortgage, and all such
‘_’additinnal sums and amounts shall be deemed necessary expenditures
cm for the protection of the Mortgaged Estate.
g |
b 1.30 Use of Loan Proceeds. Mortgagor warrants and
érepresents to Mortgagee that the loan evidenced by the Note and
¢ secured by this Mortgage is a business loan obtained solely for
i the purposes of carrying on the business of Mortgador.

- ARTICLE II |
ASSIGNMENT OF RENTS, 1SSUES AND PROFITS

BCOK 2

2.01 Assignment of Rents. Mortgagor hereby assigns and
transfers to Mortgagee all the Rents, issues and profits of the
Mortgaged Estate, and hereby gives to and confers upon Mortgagee
the right, pover and authority to collect such Rents, issues and
profits. Mortgagor irrevocably appoints Morigagee jts true and
lawful attorney-in~fact, at the option cof Mortgagee at any time
and from time to time, tO demand, receive and enforce payment, to
give receipts, releases and satisfactions, and to sue, in the name
of Mortgagor or Mortgagee, for all guch Rents, issues and profits,
_and apply the same to the indebtedness secured hereby; provided,
. however, that Mortgagor shall have the right to collect such
"Rents, 1ssues and profits (but not more than one [1} month 1in
"advance) prior to or at any time there is not an Event of Default
under this Mortgage or any of the other Loan Documents. The
assignment of the Rents, issues and profits of the Mortygaged
Estate in this Article 11 is intended to be an absolute, present
assignment from Mortgagor to Mortgagee and not merely the passing
of a security interest. The Rents, issues and profits are hereby
assigned absolutely by Mortgagor to Mortgagee contingent only upon
the occurrence of an Event of Default under this Mortygage or any
of the other Loan Documents.

2.02 Assignment of Security Deposits. Mortgagor hereby
assigns to Mortgagee all security deposits received by Mortgagor
or any agent of Mortgagor. Prior to default hereunder and demand
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by Mortgagee for delivery of such security deposits to it or 4ts
designee, Mortgagor shall maintain the security deposits in a
separate, identifiable account in a bank acceptable to Mortgagee.
Upon delivery of such security deposits to Mortgagee, Mortgagee
shall hold such deposits pursuant to the terms of the leases in
respect of which such deposits were obtained by Mortgagor and in
accordance with applicable law. Provided, however, in no event
shall Mortgagee be liable to any lessee of any part of the
Mortgaged Estate for the return of any security deposit in any
amount in excess of the amount delivered to Mortgagee by
Mortgagor. Mortgagee shall not be obligated to place any security
deposits held by it in an interest bearing account unless required
by applicable law.

2.03 Conflict With Separate Assignment. In the event (a) of
a conflict between the separate Assignment of Rents and Leaces of
even date herewith executed by Mortgagor and delivered to
Mortgagee and the Assignment of Rents in this Article II or (b)
the Lender elects to exercise rights and remedies under the
separate Assignment of Rents and Leases without then necessarily
exercising rights and remedies under this Mortgage, the terms of
the separate Assignment of Rents and Leases will control over and

be exercisable independent of the remedies in Article Il hereof.

2.04 Collection Upon Default. Upon any Event ot Default
under any of the Loan Documents, Mortgagee may, at any time
without notice, either in person, by agent or by a receiver
appointed by a court and without regard to the adeguacy of any
security for the indebtedness hereby secured, enter upon and take
possession of the Mortgaged Estate, or any part thereof, 1in its
own name sue for or otherwise collect such Rents, issues and
profits, including those past due and unpaid, and apply the same,
less coste and expenses of operation and collection, including
attorneys' fees, upon any indebtedness secured hereby, and 1n such
order as Mortgagee may determine. The collection of such Rents,
issues and profits or the entering upon and taking possession of
the Mortaaged Estate, or the application thereof as aforesaid,
shall not cure or waive any default or notice of default hereunder
or invalidate any act done in response to such default or pursuant
to such notice of default.

ARTICLE 111
SECURITY AGREEMENT

| 3.01 Creation of Security Interest. Mortgagor hereby grants
to Mortgagee a security interest in all the Personal Property that
constitutes part of the Mortgaged Estate, including, without
limitation, any and all property of similar type or k¥ind and any
replacements or renewals thereof hereafter located on or at the
Property for the purpose of securing all obligations of Mortgagor
-in any of the Loan Documents.

3.02 Warranties, Representations and Covenants of Mortgagor
Respecting the Personal Property. Mortgagor hereby warrants,
represents and covenants as follows:

(a) Except for the security interest ¢qranted hereby,
Mortgagor is, and as to portions of the Personal Property to
be acquired after the date hereof will be, the sole owner of
the Personal Property, free from any adverse lien, security
interest, encumbrance or adverse claim thereon of any kind
whatsoever except as specifically permitted hereunder.
Mortgagor will notify Mortgagee of, and will defend the
Personal Property against, all claims and demands of all
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persons at any time blaiming the sBame or any interest
therein. |

{b) Mortgagor will not lease, sell, convey or in any
manner transfer the Personal Property without the prior
written consent of Mortgagee, except where replaced with
Personal Property of equal or greater value.

(c) The Personal Property is not bought for and shall
not be used for personal, family or household purposes, but
is bought for and shall be bought and used solely for the
purpose of carrying on Mortgagor's business.

(d) The Personal Property will be kept on or at the
Property, and Mortgagor will not remove the Personal Property
from the Property without <the prior written consent of
Mortgagee, except those items or portions of Personal Proper-
ty that are consumed or worn out in ordinary usage, all of
which shall be promptly replaced by Mortgagor with other.
Personal Property of equal or greater value than the replaced
Personal Property had when new, and except Personal Property

temporarily stored elsewhere to facilitate refurbishing or
repair of same. -

(@) Mortgagor maintains a place of business in the
State of Alabama, and Mortgagor will immediately notify
Mortgagee in writing of any change in its current place of
business as sget forth in the beginning of this Mortgage.

{f) At the request of Mortygagee, Mortgagor will execute
one or more financing statements and renewals and amendments
thereof pursuant to the Uniform Commercial Code of Alabama in
form satisfactory to Mortgaygee and will pay the cost of
filing the same in all public offices where filing is deemed
by Mortgagee t¢ be necessary or desirable.

{g) All covenants and cobligations of Mortgagor con-
tained herein relating to the Mortgaged Estate shall be
deemed to apply to the Personal Property, whether or not
expressly referred to herein.

(h) Thiz Mortgage constitutes a "Security Agreement,”
as that term is used .in the Uniform Commercial Code of
Alabama.

ARTICLE IV
REMEDIES UPON DEFAULT

4.01 Events of Default. Any of the following events shall

*he deemed an Event of Default hereunder:

(2) A failure to pay when and as the same shall become
due and payable, any regularly scheduled payment of interest
or principal: or a failure toc pay for more than ten (10) days
after Lender's written notice other amounts required to Dbe
paid hereunder or on any Note or under any of the Security
Instruments other than regularly scheduled payments of
principal and interest; '

(b)) Mortgagor, or any owner of all or any portion of
the Mortgaged Estate, shall file a voluntary petition 1in
bankruptcy or shall give notice to any governmental body of
insolvency or pending insclvency or suspension of operations,
or shall file any petition or answer seeking or acquiescing
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in any reorganization, arrangement, composition, riadjust-‘-
ment, liguidation, dissolution dr*ﬂimilar relief for itself
under any present or future federal, state OT other statute,

‘1aw or regulation relating to bankrupitcy, insolvency or other

ralief for debtor; Or shall seek or consent to OrI acgquiesce
in the appointment of any trustee, receiver, or licquidator of
Mortgagor or of all or any part of the Mortgaged Estate, or
of any or all of the royalties, revenues, Rents, 1is&sues OF

profits thereof, or shall make any general assignment for the

benefit of creditors or shall fail, or shall admit in writing

its inability, to pay¥ its debts generally as they become due;
or | B

(c) A court of competent jurisdiction shall enter an
order {(including, but not limited to, an order for relief},
judgment, oY decree approving a petition filed against
Mortgagor seeking any reorganization, dissolution eor similar
relief wunder any present or future federal, state or other
statute, law oOr regqulation relating to bankruptcy. insolvency
or other relief for debtors, and (where applicable} such
order, judgment or decree shall remain unvacated and nnstayed
for an aggregate of sixty. (60) days (whether oOr not consecu-
tive) from the firset date of entry thereof; or any trustee,
receiver or liguidator of Mortgagor or of all or any part of
the Mortgaged Estate, O of any or all of the royalties,
revenues, Rents, issues Orb profits thereof, shall be appoint~
ed without the congent oY acqgquiescence of Mortgagor and such
appointment shall vremain unvacated and unstayed for an
aggregate of sixty (60) days {whether or not consecutive); ©OF

{dy A writ of execution or attachment or any similar
process ghall be issued or levied against all or any part of
or interest in the Mortgayed Estate, oY any judgment involv-
ing monetary damages shall be entered against Mortgagor which
ghall become a lien on the Mortgaged Estate oI any portion
thereof or interest therein and such execution, attachment oI
gimilar process Or judgment is not released, bonded, satis-
fied, wvacated Or stayed within gixty (60) days after 1its
entry or levy; provided, however, that so long as Mortgagor
contests such execution, attachment or process in good faith,
the Mortgagee's lien 1is not impaired or affected, and the
Mortgaged Estate OF the relevant part thereof is not sold

pursuant to such process or lien, default shall not be deemed
to exist; oY

(e} There has occurred a breach of or default under any
term, covenant, agreement, condition, provision, representa-
tion or warranty contained in this Mortgage, the Note, the
Commitment Warranties or any of the other Loan Documents Or

any part thereof, whether or not referred to in this Section
4.01: or |

(£) Except for jeases approved DY Mortgagee as provided
herein, Mortgagolr shall sell, convey, assign, mortgade,
encumber, pledge, grant any gecurity interest in, or transfer
posSsessory rights in, Or contract to sell, convey, assign,
mortgage, pledge, encumber, grant any security interest in,
or transfer possessory rights in the Mcrtgaged Estate Of any
portion thereof, or any interest in the Mortgayed Estate,
without Mortgagee's prior written consent, whether voluntar-
ily, jnvoluntarily or by operation of law, or in the event
any equity interest in and to any entity or person consti-
tuting an owner of all or any portion of the Mortgaged Estate
should be conveyed, assigned oOr otherwise transferred,
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without the prior written consent of Mortgagee, whether
voluntarily, involuntarily or by operation of law, any such
unapproved conveyance, assignment, mortgage, pledge, encum-
brance, sale, transfer or grant of any security interest in
the Mortgaged Estate or in the Mortuagor shall constitute a
default under the terms of this Mortgage, and Mortgagee may
then, or at any time thereafter, declare the Secured Obliga-
tions immediately due and payable. Subject to exceptions and
limitations set forth below, this provision shall apply to
R each and every such sale, transfer, conveyance or encum-
brance, regardless of whether or not Mortgagee has consented
or waived its rights (which it shall not be deemed to have
done unless in writing),- whether by action or non-action, in .
connection with any previous sale, transfer, conveyance oOr
encumbrance, whether one or more; or

(g) Failure of Mortgagor to satisfy any condition

contained in anhy letter of credit securing any obligations of
Mortgagor under the Loan Documents,

4,02 Acceleration upon Default, Additional Remedies. Upon
the occurrence of any Event of Default which remains uncured at
the end of any applicable cure period after required notice, if
any, provided hereunder for cure, Mortgagee may declare all
indebtedness secured hereby to be due and payable, and the same
shall thereupon become due and payable without any presentment,
demand, protest or notice of any kind. Thereafter, Mortgagee may:

(a) Either in person or by agent, with or without
bringing any action or proceeding, or by a receiver appointed
by a court and without regard to the adeqguacy of its securi-
ty, enter upon and take possession of the Mortgaged Estate,

\» Or any part thereof, in its own name or in the name of
(™ Mortgagee, and do any acts which it deems necessary or
~{ desirable to preserve the value, marketability or rentability
g of the Mortgaged Estate, or part thereof or interest therein,
& jncrease the income therefrom or protect the security hereof,
and, with or without taking possession of the Mortgaged
Estate, sue for or otherwise collect the Rents, issues and
profits thereof, including those Rents, issues and profits
past due and unpaid, and apply the same, less costs and
expenses of operation and collection including attorneys'
fees, upon the Secured Obligations, all in such order as
Mortgagee may determine. Entering upon and taking possession
of the Mortgaged Estate, c¢ollecting such Rents, issues and
profits and applying them as aforesaid shall not cure or
waive any default or notice of default hereunder or invali-
date any act done in response to such default or pursuant to
such notice of default, and notwithstanding the continuance
in possession of the Mortgaged Estate or the collection,
receipt and application of Rents, issues and profits, Mortga-
gee shall be entitled to exercise every right provided for 1in
any of the Loan Documents or by law upon occurrence of any
Event of Default, including the right toe exercise the power
of sale;
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(b} Commence an action to foreclose this Mortgage,
appoint a receiver, or specifically enforce any of the
covens.:ts hereof or cause the Mortgagee to foreclose this
Mortgage by power of sale;

(c} Exercise any or all of the remedies available to a

secured party under the Uniform Commercial Code of Alabama,
including but not limited to:
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(1) Eithernpersanally or by means of a court

appointed receiver, take possession of all or any of the

Personal Property and exclude therefrom Mortgagor and

all others claiming under Mortgagor, and thereafter

hold, store, use, operate, manage, maintain and contreol,

make repairs, replacements, alterations, additions and
improvements to and eaxercise all rights and powers of
Mortgagor in respect to the Personal Property or any

part thereof. In the event Mortgagee demands or at-
- tempts to take possession of the Personal Property in
the exercise of any rights under any of the Loan Docu-

ments, Mortgagor promises and agrees to promptly turn

over and deliver complete possession thereof to
Mortgagee;

(2} Without notice’ to or demand upon Mortgagor,
make such payments and do such acis as Mortgagee may
deem necessary to protect its security interest in the
Fersonal Property, including without limitation, paying,
purchasing, contestinyg or compromising any encumbrance,
charge or lien which 18 pricr to or superior to the
security interest granted hereunder, and in exercising
any such powers or authority to pay all expenses in-
curred in connection therewith;

(3) Reguire Mortgagor to assemble the Personal
Property, or any portion therecof, at a place designated
by Mortgayee and reasonably convenient to both parties,
and promptly to deliver such Personal Property to
Mortgagee or to an agent or representative designated by
it. Mortgagee and its agents and representatives shall
have the right to enter upon any or all of Mortgagor's

premises and Property to exercise Mortygagee's rights
hereunder; '

{4) Sell, lease Or otherwise ' dispose of the
Personal Property at public sale, with or without having
the Personal Property at the place of sale, and upon
auch terms and in such manner as Mortgagee may deter-
mine. Mortgagee may be a purchaser at any such sale;
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(5) Unless the Personal Property is perishable or
threatens to decline speedily in value or is of a type
customarily sold on a recognized market, Mortgagee shall
give Mortgagor at least ten (10) days prior written
notice of the time and place of any public sale of the
Personal Property or other intended disposition thereof.

4.03 Cure Periods. Provigions herein to the ceontrary

potwithstanding, Mortgagor shall not be deemed to be in default
and Mortgagee agrees not to accelerate the balance of the Secured

Obligations for failure of Mortgagor to perform any nonmonetary
obligation due Mortgagee under any of the Loan Documents, provided
that Mortgagor cures said default within thirty (30) days after
receipt of written notice from Mortgagee except in the event of an
emergency which by its nature would require a shorter cure period;
provided, howevey, Mortgagor shall not have the right to cure any
such nonmonetary obligation due Mortgagee under the Loan Docu-
ments, and Mortgagee may elect to immediately accelerate the
balance of the Secured Obligations, in the event Mortgagee deter-
mines that {i) the failure of Mortgagor to perform such nenmone-
tary obligations involves fraud or misrepresentation on the part
of Mortgagor, or waste oOr the threat of waste to the Mortgaged
Estate or (ii) the Mortgaged Estate, oOr any part or the value
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thereof, is being substantially or materially impaired; and
provided further, however, in no event shall any cure rights set
forth above preclude or delay Mortgagee in the exercise of any
rights or remedies or from incurring any expenses as Mortgagee
shall deem necessary in order to prevent a substantial or material
impairment of the Mortgaged Estate or the value thereof.

4.04 Foreclosure by Powver of Sale. Should Mortgagee elect
to foreclose by exercise of the power of sale herein contained,
Mortgagee shall be authorized, at its option, whether or not
possession of the Mortgaged Estate is taken, after giving 21 days'
notice by publication once a week for three consecutive weeks of
the time, place and terms of each such sale by publication in some
newspapel published in the county wherein the Mortygaged Estate {or
any portion thereof to be sold)} is located, to sell the Mortgaged
Estate {or such portion thereof as Mortgagee may from time to time
elect to sell) in front of the courthouse door of any county in
which the Mortgaged Estate (or any portion thereof tec be sold) is
located, at public outcry, to .the highest bidder for cash.
Mortgagee, 1its successors and assigns, may bid at any sale or
sales had under the terms of this Mortgage and may purchase the
Mortgaged Estate, or any portion thereof, if the highest bidder
therefor. The purchaser at any such sale or sales shall be under
no obligation to see to the property application of the purchase
money. At any foreclosure sale, any portion or all of the Mort-
gaged Estate, real, personal or mixed, may be offered for sale in
parcels or en masse for one total price, the proceeds of any such
sale en masse to be accounted for in one account without distinc-
tion between the items included therein or without assigning to
them any proportion of such proceeds, Mortgager hereby waiving the
application of any deoctrine of marshalling or like proceeding. In
case Mortgagee, in the exercise of the power of sale herein given,
elects to sell the Mortgaged Estate in portions or parcels, sales
thereof may be held from time to time, and the power of sale
granted herein shall not be fully exercised until all the Mort-
gaged Estate not previously sold shall have been sold or all the
Secured Obligations shall have been paid in full.
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Provided, however, if Mortgagor shall pay and perform all of
its obligations under the Loan Documents (including, without
‘limitation, paying the full amount due under the Note in accor-
dance with its terms, together with interest thereon, and any
renewals or extensions thereof in whole or in part, as well as any
advances made by Mortgagee for the protection of the Mortgaged
Estate, and paying all the other Secured Obligations in full), and
shall comply with all its covenants, terms and conditions con-
tained in this Mortgage, then this conveyance shall be null and
void and shall be cancelled of record at the request and at the
cost of Mortgagor. - |

T 4.05 Appointment of Receiver. . If an event of default
described in Section 4.01 of this Mortgaye shall have occurred and
be continuing, Mortgagee as a matter of right and without notice
to Mortgagor or anyone claiming under Mortgagor, and without
regard to the then value of the Mortgaged Estate or the interest
of Mortgagor therein, shall have the right te apply to any court
having jurisdiction to appoint a receiver or receivers of the
Mortgaged Estate, and Mortgagor hereby irrevocably consents to
such appointment and waives 'notice of any application therefor.
Any such receiver or receivers shall have all the usual powers and
duties of receivers in like or similar cases and all the powers
and duties of Mortgagee in case of entry, as provided 1n Section
4.02(a), and shall continue as such and exercise all such powers

l-
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until the date of confirmation of sale of the Mortgaged Estate,
unless such receivership is sooner terminated.

4.06 Remedies Not Exclusive., Mortgagee shall be entitled to
enforce payment and performance of any indebtedness or obligations
secured hereby and to exercise all rights and powers under this
Mortgage or under any Loan Document or other agreement or any laws
now or hereafter in force, notwithstanding that some of the
indebtedness and obligations secured hereby may now or hereafter

he otherwise secured, whether by mortgage, Mortgage, pledge, lien,
" assignment or otherwise. Neither the acceptance of this Mortgage

nor its enforcement, whether by court action or pursuant to the
power of sale or other powers herein contained, shall prejudice or
in any manner affect Mortgagee's right to realize upon or enforce
any other security now or hereafter held by Mortgagee, it being
agreed that Mortgagee shall be entitled to enforce this Mortgage
and any other security now or hereafter held by Mortgagee in such
order and manner as Mortgagee may in its absclute discretion
determine. No remedy herein conferred upon or reserved to Mortga-
gee is intended to be exclusive of any other remedy herein or by
law provided or to preclude of any other remedy herein or by law .
provided or permitted, but each shall be cumulative and shall be
in additioen to every other remedy given hereunder or now or
hareafter existing at law or in equity or by statute. Every power
or remedy given by any of the Loan Documents to Mortgagee which
Mortgagee may be otherwise entitled, may be exercised, concurrent-
ly or independently, from time to time and as often as may be

deemed expedient by Mortgagee and Mortgagee may pursue inconsis-
tent remedies.

ARTICLE V
MISCELLANEOUS

5.01 GOVERNING LAW. THIS MORTGAGE SHALL BE GOVERNED BY THE
LAWS OF THE STATE OF ALABAMA. IN THE EVENT THAT ANY PROVISION OR
CLAUSE OF ANY OF THE LOAN DOCUMENTS CONFLICTS WITH APPLICABLE
LAWS, SUCH CONFLICTS SHALL NOT AFFECT OTHER PROVISIONS OF SUCH
LOAN DOCUMENTS WHICH CAN BE GIVEN EFFECT WITHOUT THE CONFLICTING
PROVISION, AND TO THIS END THE PROVISIONS OF THE LOAN DOCUMENTS
ARE DECLARED TO BE SEVERABLE. THIS MORTGAGE CANNOT BE WAIVED,
CHANGED, DISCHARGED OR TERMINATED ORALLY, BUT ONLY BY AN INSTRU-
MENT IN WRITING SIGNED BY THE PARTY AGAINST WHOM ENFORCEMENT OF
ANY WAIVER, CHARGE, DISCHARGE OR TERMINATION 1S SOUGHT.

5.02 Mortgagor's Waiver of Rights. Mortgagor waives the
benefit of all laws now existing or that hereafter may be enacted
providing for (i) any appraisement before sale of any portion of
the Mortgaged Estate and (ii) in any way extending the time for
the enforcement of the collection of the Note or the debt evi-
denced thereby or creating or extending a period of redemption

from any sale made in collecting said debt. To the full extent

Mortgagor may do so, Mortgagor agrees that Mortgagor will not at
any time insist upon, plead, claim or take the benefit or advan-
tage of any law now or hereafter in force providing for any
appraisement, wvaluation, stay, extension or redemption, and
Mortgagor's heirs, devisees representatives, successors and
assigns, and for any and all persons ever claiming any interest in
the Mortgaged Estate, to the extent permitted by law, hereby
waives and releases all rights of h:mestead, redemption, valua-
tion, appraisement, stay of execution, notice of election to
mature or declare due the whole of the Secured Obligations and
marshalling in the event of foreclosure of the liens hereby
created. If any law referred to in this Section 5.02 and now in
force, of which Mortgagor, Mortgagor's successors and assigns or
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other persons might take advantage despite this Section 5.02,
shall hereafter be repealed or cease to be in force, such -law
shall not thereafter be deemed to preclude the application of this
Section 5.02. Mortgagor expressly waives and relinguishes any and
all rights and remedies which Mortgagor may have or be able to

assert by reason of the laws of the State of Alabama pertaining to
the rights and remedies of sureties.

5.03 Limitation of Interest. It is the intent of Mortgagor
“and Mortgagee in the execution of this Mortgage, the Note, other
Loan Documentg and all other instruments gecuring the Note to
contract in strict compliance with the usury laws of the State of
North Carolina and the applicable laws of any other state govern-
ing the loan evidenced by the Note. In furtherance thereof,
Mortgagee and Mortgygagor stipulate and agree that none of the terms
and provisions contained in the Loan Documents shall e&ver be
construed to create a contract for the use, forbearance or deten-
tion of money requiring payment of interest at a rate in erxcess of
the maximum interest rate permitted to be charged by the laws of
the State of North Carolina and the applicable laws of any other:
state governing the loan evidenced by the Note. Mortgagor or any
guarantor, endorser or other party now or hereafter becoming
liable for the payment of the Note shall never be liable for
unearned interest on the Note and shall never be réguired to pay
jnterest on the Note at a rate in excess of the existing interest
that may be lawfully charged under the laws of the State of North
Carolina and the applicable laws of any other state, and the
provisions o¢f this Section 5.03 shall control over all other
provisions of the Note and any other instrument executed 1in
connection herewith which may be in apparent conflict herewith.
In the event any holder of the Note shall collect monies which are
deemed to constitute interest which would otherwise increase the.
effective interest rate on the Note to a rate in excess of that
permitted to be charged by the laws of the State of North Carolina
and the applicable laws of any other state, all such sums deemed
to constitute interest in excess of the legal rate shall be
immediately applied to reduce the outstanding principal balanceé of
the Note or, at Mortgagee's option, returned to Mortgagor upon
such determination.
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S .04 Notices. Whenever Mortgagee or Mortgagor cshall desire
to give or serve any notice, demand, request or other communica-~-
tion with respect to this Mortgage, each such notice, demand,
request or other communication shall be in writing and shall be
effective if the same is delivered by personal service, overnight
delivery service (e.g., Federal Express) or mailed by registered
or certified United States mail, postage prepaid, return receipt
requested, addressed to the address set forth at the beginning of
this Mortgage. Two (2) business days after the date of depositing
any such notice in the United States mail shall be deemed the date
of receipt, and falilure or refusal of the addressee to accept gsuch
mail shall not affect the validity of such notice. Either party
may at any time change its address for such notices by delivering
or mailing to the other parties hereto, as aforesaid, a notice of
such change. |

.05 Captions. The cover page, table of contents and
captions or headings at the beginning of each Article and Section
hereof are for the convenience of the partie. and are not a part
of this Mortgage.

5.06 Invalidity of Certain Provisions. 'If the lien of this
Mortgage is invalid or unenforceable as to any part of the Mort-
gaged Estate, the unsecured or partially secured portion of the
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debt shall be completely paid prior to the payment of the remain-
ing and secured or partially secured portion of the debt; and all
payments made on the debt, whether voluntary or under foreclosure
or other enforcement action or procedure, shall be considered to
have been first paid on and applied to the full payment of that

portion of the debt which is not secured or fully secured by the
lien of this Mortgage.

~ 5.07 Subrogation. Tc the extent that proceeds of the Note
‘are used to pay any outstanding lien, charge or prior encumbrance
against the Mortgaged Estate, such proceeds have been Or will be
advanced by Mortgagee at Mortgagor's reguest and Mortygaygee shall
be subrogated to any and all rights and liens owned by any owner
or holder of such outstanding liens, charges and prior encumbranc-

es, irrespective of whether said liens, charges Or encumbrances
are released.

5.08 No Merger. If both the lessor's and lessee's estates
under any lease or any portion thereof which constitutes a part of
the Mortgaged Estate shall at any time become vested in one owner,
this Mortgage and the lien created hereby shall not be destroyed
or terminated by application of the doctrine of merger and, in
such event, Mortgagee shall continue to have and enjoy all of the
rights and privileges of Mortgagee as to the separate estates.

5.09 Subordination, Non-Disturbance, and. Attornment. All
Leases with respect to the Mortgaged Estate shall be subordinate
to Mortgagee's gsecurity interest in and lien upon the Mortgaged
Fctate, provided that Mortgagee agrees that should it foreclose on
the Note secured hereby it shall allow each lessee 1o continue

C=quiet enjoyment of the leased premises provided that said lessee
is not then in default under the lease and such lessee has execut-
ed such subordination, non-disturbance and attornment agreement as
Mortgagee should regquire, under which said lessee shall promise to
recognize Mortgagee as landlord and shall accord Mortgagee all of

EEkhe iandlord's rights under the lease should Mortgagee agsert its

C\fFights under this Mortgage or the Assignment.

= 5.10. Future Advances. This Mortyaye shall secure a
Smaximum aggregate principal amount of advances that may be out-
standing hereunder of Five Million Dollars {55,000,000.00) at any
one. As long as Mortgagor is not in default under the terms of
the Secured Indebtedness or Loan Documents, or any one of them,
Mortgagee 1is obligated and otherwise contractually bound to
provide advances to Mortgagoxy in amounts up to Five Million
Dollars (4$5,000,000.00) as provided in the Secured Indebtedness Or
L,oan Documents or related documents, provided such advances shall
be made on or before ten {10) years from the date hereof. Any
repayments of principal will reduce the amount of advances counted
against the limit of Five Million Dollars ($5,000,000.00).
Without limiting any other provision hereof, debts, obligations
and other Secured Indebtedness or Loan Documents secured hereby
shall include: (a) all existing indebtedness of Mortgagor to
Mortgagee evidenced by any of the documents described above; {b}
211 future advances that may be subseguently made by Mortgagee as
provided in any of the documents referenced above; and (c) all
other indebtedness, 1if any, of Mortgagor to Mortgagee now due oOr
+o become due or hereafter contracted pursuant to any of said
documents. This Mortgage is given to secure future obligations
which may be incurred hereunder including, without limitation,
periodic advances and payments on a revolving basis which will be
made from time to time, it being understoocd by Mortgagor and
Mortgagee that all future advances and readvances on a revolving
basis will be secured ¢to the same extent as the original
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obligations hereunder. Five Million Dollars (£5,000,0C00.00), the
maximum amount to be advanced hereunder, including present as well
as future advances, shall not exceed the principal amount of Five
Million Dollars ($5,000,000.00) (excluding such advances as may be
made by the Mortgagee under the terms of the documents referenced
above for the protection of collateral, payment of taxes and
impositions, attorneys' fees and costs and other sums which
Mortgagor 18 required by the terms of the said documents to repay
te Mortgagee). Furthermore, the amount of any readvance under the
documents described above on a revolving basis shall not be
included in such computation; provided, however, that at no time
shall the total indebtedness secured hereby at any one time exceed
the maximum principal sum of Five Million Deollars and No/100
* Dollars (55,000,000.00), together with interest thereon, attor-
neys' fees and costs and other sums for the protection of collat-
eral, payment of impositions and taxes and similar sums advanced
by Mortgayee which Mortgagor is required to reimburse under the
provisionse of this Mortgage. All such advances shall be made
prior to a date ceonstituting the tenth (10th) anniversary hereof
and shall be considered "obligatory" under applicable law. |

IN WITNESS WHEREOF, Mortgagor, intending to be legally bound,
has caused this Mortgage to be executed by all of its duly author-
ized President , under seal, as of the day and year first
above written.

KEN LOKEY HOMES, INC.

ATTESZ&!
) / I by:
A gary | A EE President

Secy

[ CORPORATE SEAL]

eook 216 ez 201
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STATE OF ALABAMK 1€%O5 ___

COUNTY OF Harcis _

1, the undersigned authority, & Notary Public in and for said
County in said State, hereby certify that _ Kurt Watze

, whose name A&Ss EEggidgn-} of KEN LOKEY

HOMES, INC., a Texas corporation, is gsigned to the foregoing

jnstrument and who is known to me, acknowledged before me on this

day that, being informed of the contents of said instrument, he,

as such officer and with full authority, executed the same volun-

tarily for and as the act of gaid corporation.

Given under my hand and official seal this 28th day of

November , 1988B.
Koahtian) &L&u _

NOTARY PUBLIC

[NOTARIAL SEAL]

My Commission expires:

MARCH l?f_! 999

This Instrument Was Prepared By:

George F. Maynard
Maynard, Cooper, Fierson & Gale, P.C.

Twelfth Floor Watts Building
Birmingham, Alabama 35203

ok 216 mee 202
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EXHIBIT "A“

All that certain property located in Shelby County, State of

Alabama, described as follows:

Lots 32 and 71, according to the survey of
Stratford Place, Phase II, Final Plat, as
recorded in Map Book 12, Page 91 in the
Probate Office of shelby County, Alabama;
being situated in Shelby County, Alabama,
Mineral and mining rights excepted.
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