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STATE OF ALABAMA )
COUNTY OF SHELBY ) /3? v

ACCOMMODATION FIRST MORTGAGE
AND SECURITY AGREEMENT

THIS ACCOMMODATION FIRST MORTGAGE AND SECURITY AGREEMENT is
made this ° S{g'day of October, 1988, between E. WAYNE McCAIN, a
married man, whose address is P. 0. Box 844, Pelham, Alabama,
35124 (the "Mortgagor"), and FIRST ALABAMA BANK, an Alabama
banking corporation, whose address is P. O. Box 216, Pelham,
Alabama 35124 (the "Mortgagee").

WITNESSETH:

WHEREAS, McCCAIN ENGINEERING COMPANY, INC., an Alabama
corporation (the *Company"), of which the Mortgagor is the
majority stockholder, 1s justly indebted to Mortgagee up to the
principal sum of TWO HUNDRED FIFTY THOUSAND AND NO/100
(5250,000.00) DOLLARS, as evidenced by one (1) negotiable.
promissory note of even date herewith (the "Note"); and

WHEREAS, Mortgagor has agreed to secure the prompt payment
of the indebtedness evidenced by the Notes, and the several
installments of principal and interest therein provided for; and

WHEREAS, Mortgagor or the Company may hereafter become
indebted to said Mortgagee for additional sums loaned and/or on
account of indebtedness which may accrue to Mortgagee on account
of any future payments, advances or expenditures made by
Mortgagee under the provisions of this Accommodation First
Mortgage and Security Agreement; and Mortgagor wishes to execute
this conveyance for the security and enforcement of the payment
both of sald present and any such future indebtedness;

NOW, THEREFORE, (a) to secure the performance and observance
by the Company or Mortgagor of all covenants and conditions set
forth in the Note, in any renewal, extension or modification
thereof, in this Accommodation Pirst Mortgage and Security
Agreement and in all other instruments evidencing and securing
the Note; and (b) also to secure: (i) all future advances that
may subsequently be made to the Company or to Mortgagor by
Mortgagee ("Future Advances"), evidenced by the aforesaid Note,
or any other promissory notes, and all renewals and extensions
thereof; provided, however, that nothing set forth herein shall
create an obligation on the part of Mortgagee to make future
advances to the Company or to Mortgagor and (ii) all other
indebtedness of Mortgagor and the Company to Mortgagee, now or
hereafter existing, whether direct or indirect, all charges and
expenses of collection incurred by Mortgagee, including court
costs, and reasonable attorneys®' fees; and (c¢) also in order to
charge the properties, interests and rights hereinafter de~cribed
with such payment, performance and observance; and (d) for and in
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consideration of the sum of One and No/100 ($1.00) Dollar paid by
Mortgagee to Mortgagor this date, and for other valuable
consideration, the receipt of which is acknowledged, Mortgagor
does hereby grant, bargain, sell, alilen, remise, release, convey,
assign, transfer, mortgage, hypothecate, pledge, deliver, set
over, warrant and confirm unto Mortgagee, its successors and
assigns forever all right, title and interest of Mortgagor in and
£o the following:

THE MORTGAGED PROPERTY

{A) The Land. All the land located in the County of
Shelby, State of Alabama (the “Land"), described in Exhibit "A"
attached hereto and made a part hereof;

(B) The Improvements. TOGETHER WITH all buildings,
structures and improvements of every nature whatsoever now or

.hereafter situated on the Land, and all fixtures, machinery,
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appliances, equipment, furniture, and personal property of every
nature whatsoever now or hereafter owned by Mortgagor and located
in or on, or attached to, or used or intended to be used in
connection with or with the operation of, the Land, buildings,
structures or other improvements, including all extensions,
additions, improvements, betterments, renewals and replacements
to any of the foregoing and all of the right, title and interest

~—{ 0f Mortgagor in and to any such personal property or fixtures
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(the "Improvements");

(C) Easements or other Interests. TOGETHER WITH all ease-
ments, rights-of-way, streets, ways, alleys, passages, sewer
rights, waters, water courses, water rights and powers, and all
estates, rights, titles, interests, privileges, liberties, tene-
ments, hereditaments and appurtenances whatsoever, in any way
belonging, relating or appertaining to any part of the land or
which hereafter shall in any way belong, relate or be appurtenant
thereto, whether now owned or hereafter acquired by Mortgagor,
and the reversion and reversions, remainder and remainders,
rents, issues and profits thereof, and all the estate, right,
title, interest, property, possession, claim and demand
whatsocever, at law as well as in equity, of Mortgagor of, in and
to the same, including but not limited to all judgments, awards
of damages and settlements hereafter made resulting from
condemnation proceedings or the taking of the property described
in paragraphs (A), (B) and (C) hereof or any.part thereof under
the power of eminent domain, or for any damage (whether caused by
such taking or otherwise) to the property described in paragraphs
(A), (B) and (C) hereof or any part thereof, or to any rights
appurtenant thereto, and all proceeds of any sales or other
dispositions of the property described in paragraphs (A), (B) and
(C) hereof or any part thereof;
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{D) Assignment of Rents. TOGETHER WITH all rents,

royalties, Issues, profits, revenue, income and other benefits
from the property described in paragraphs (A}, (B) and (C) hereof
to be applied against the indebtedness and other sums secured
hereby, provided, however, that permission is hereby given to
Mortgagor so long as no default has occurred hereunder, to
collect, receive, take, use and enjoy such rents, royalties,
1ssues, profits, revenue, ilncome and other benefits as they
become due and payable, but not in advance thereof. The
foregoing assignment shall be fully operative without any further
action on the part of either party and specifically Mortgagee
shall be entitled, at its option upeon the occurrence of a default
hereunder, to all rents, royaltles, issues, profits, revenue,
income and other benefits from the propertiy described in
paragrapihs (A), (B) and (C) hereof whether or not Mortgagee takes
possession of the property described in paragraphs (A), (B) and
{(C) hereof. Upon any such default hereunder, the permission

- hereby given to Mortgagor to collect such rents, royalties,

issues, profits, revenue, income and other benefits from the
property described in paragraphs (A), (B) and (C) hereof shall
terminate and such permission shall not be reinstated upon a cure
of the default without Mortgagee's specific consent and the

continued taking of such rents, unless immediately delivered to
the Mortgagee, shall constitute actionable conversion of such

assets by Mortgagor. Neither the exercise of any rights under
this paragraph by Mortgagee nor the application of any such
rents, royalties, issues, profits, revenue, income or other
benefits to the indebtedness and other sums secured hereby, shall
cure or walve any default or notice of default hereunder or
invalidate any act done pursuant hereto or to any such notice,
but shall be cumulative of all other rights and remedies.

(E) Fixtures and Personal Property. TOGETHER WITH a
security Interest In (1) all property and fixtures now or
hereafter acquired and affixed to or leocated on the property
described 1in paragraph (A), (B) and (C) hereof which, to the
fullest extent permitted by law shall be deemed fixtures and a
part of the real property, (ii) all articles of personal property
now or hereafter acquired and all materials delivered to the
property described in paragraph (A), (B) and (C) hereof for use
in any construction being conducted thereon, and owned by
Mortgagor; (1il) and all contract rights, general intangibles,
actions and rights in action now or hereafter acquired pertaining
to the Mortgaged Property, including all rights to insurance
proceeds, and (iv) all proceeds, products, replacements,
additions, substitutions, renewals and accessions of any of the
foregoing.

(F) Purther Encumbrances. TOGETHER WITH all of Mortgagor's
rights further to encumber the aforesaid property without the
prior written approval of the Mortgages.




Everything referred to in paragraphs (A), (B)., (C), (D). (E)
and (F) hereof and any additlonal property hereafter acquired by
Mortgagor and subject to or hereafter made subject to the lien of
this Mortgage, or intended to be so, is herein collectively
referred to as the "Mortgaged Property”.

TC HAVE AND TO HOLD the Mortgaged Property and all parts
thereof unto Mortgagee, its successors and assigns, to its own
proper use and benefit forever, subject, however, to the terms
and condiltions hereof:

PROVIDED, HOWEVER, that if the Company shall promptly pay or
cause to be paid to Mortgagee the principal and interest payable
under the Note, at the times and in the manner stipulated
therein, and in all other instruments securing the Note and
Future Advances, all without any deduction or credit for taxes or
other similar charges paid by Mortgagor, and shall keep, perform
_and observe all the covenants and promises in the Note, and any
renewal, extension or modification thereof, and in this Mortgage
and in all other instruments securing the Note, to be kept,
performed or observed by Mortgagor or the Company, then this
Mortgage, and all the properties, interest and rights hereby
granted, conveyed and assigned shall cease and be void, but shall
otherwise remain in full force and effect.

-
i MORTGAGOR COVENANTS AND AGREES WITH MORTGAGEE AS FOLLOWS:
ke
;_..é;‘ ARTICLE ONE
- COVENANTS OF MORTGAGOR
g
1.01 Performance of Mcrtga§g. Mortgagor shall perform,
= obgerve and comply with all provisions hereof, and of every other
2 instrument securing the Note, to which Mortgagor is a party.

1.02 Performance of Loan Agreement. It is agreed that the
loan is made 1n accordance with a certaln Loan Agreement (the
“I,oan Agreement") of even date herewith, between the Company and
Mortgagee. Any default in the Loan Agreement shall be deemed an
event of default hereunder.

1.03 Warranty of Title. Mortgager covenants and warrants
that Mortgagor is selzed of an indefeasible estate in fee simple
in the Land and real property hereby mortgaged, has good and
absolute title to all existing personal property hereby mortgaged
or made subject to the security interest hereby created and has
good right, full power and lawful authority to convey, mortgage
and encumber the same as provided herein; that Mortgagee may at
all times peaceably and quietly enter upon, hold, occupy and
enjoy the Land and real property hereby mortgaged and every part
thereof; that the Land, real property and all existing personal
property hereby mortgaged or made subject to the security
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interest hereby created is free and clear of all liens, security
interests, charges and encumbrances whatsoever, except for the
lien for property taxes not yet due and payable and those
permitted encumbrances accepted in writing by the Mortgagee.
Mortgagor shall make such further assurances to perfect
Mortgagee's fee simple title to the Land and the real property
hereby mortgaged, and the title to the personal property hereby
mortgaged or made subject to the security interest hereby created
as may reasonably be required by Mortgagee. Mortgagor fully
warrants the title to the Land, real property and all existing
personal property hereby mortgaged or made subject to the
security interest hereby created and every part thereof, and will
forever defend the same against the claims of all persons
whomsoever.

1.04 Environmental Laws.

{a) Mortgagor shall comply and cause the Mortgaged Property
to comply with all applicable environmental laws and will not use
the Mortgaged Property in a manner which will result in the
disposal or any other hazardous release of any solid waste (as
defined in the Resource Conservation and Recovery Act (RCRA), 42
U.S5.C. 6901-6987) or hazardous substance (as defined in the
Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA) 42 U.S8.C. 9601-9657, as amended by the Superfund
Amendments and Reauthorization Act (SARA) on or to the Mortgaged
Property and covenants and agrees to keep or cause the Mortgaged
Property to be kept free of any hazardous waste, sclid waste or
other contaminant. In response to the presence of any hazardous
waste, so0lid waste or other contaminant under or about the
Mortgaged Property, Mortgagee shall immediately take (after
notifying the Lender as required by the terms of sub-paragraph
(b)Y hereof, at Mortgagor's sole expense, all remedial action
required by an applicable environmental laws or any judgment,
consent decree, settlement or compromise in respect to any
claims.

(b) Mortgagor shall immediately notify Lender in writing of:
(1) the discovery of any hazardous materials on, under or about
the Mortgaged Property; (i1i) any knowledge by Mortgagor that the
Mortgaged Property does not comply with any hazardous materials
laws; (11i) any hazardous materlials claims or hazardous
conditions; and (iv) the discovery of any occurrence or condition
on any real property adjoining or in the vicinity of the
Mortgaged Property that could cause the Mortgaged Property or any
part thereof to be designated as "border zone property" under the
provisions of any applicable environmental laws.

(c) Mortgagor hereby agrees to defend, indemnify and hold
Lender and its directors, officers, agents and employees harmless

from and against all claims, demands, causes of action,
liabilities, losses, costs and expenses (including, without
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limitation, costs of suilt, reasonable attorney's fees and fees of .
expert witnesses) arising from or in connection with (1) the
presence on or under the Mortgaged Property of any hazardous
materials, or any releases or discharges of any hazardous
materials or solid wastes on, under or from the Mortgaged
Property, (i1) any activity carried on or undertaken on or off
the Mortgaged Property, whether prior to or during the term of
the Note, and whether by Mortgagor or any predecessor in title or
any officers, employees, agents, contractors or subcontractors of
Mortgagor or any predecessor in title, or any third persons at
any time occupying or present on the Mortgaged Property, in
connection with the handling, use, generation, manufacture,
treatment, removal, storage, decontamination, cleanup, transport
or disposal of any hazardous materlals or solid wastes at any
time located or present on or under the Mortgaged Property, or
{(1ii) any breach of any representation, warranty or covenant
under the terms of this Mortgage. The foregoing indemnity shall

.further apply to any residual contamination on or under the
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Mortgaged Property, or affecting any natural resources, and to
any contamination of any property or natural resources arising in
connection with the generation, use, handling, storage, transport
or disposal of any such hazardous materials, and irrespective of
whether any of such activities were or will be undertaken in
accordance with applicable laws, regulations, codes and
ordinances.

1.05 Taxes and Liens.

(a} Mortgagor shall pay or bond promptly, when and as due,
and shall promptly exhibit to Mortgagee receipts for the payment
of all taxes, assessments, rates, dues, charges, fees, levies,
fines, impositions, liabilities, obligations and encumbrances of
every kind whatsoever now or hereafter imposed, levied or
assessed upon or against the Mortgaged Property or any part
thereof, or upon or against this Mortgage or the indebtedness or
other sums secured hereby, or upon or against the interest of
Mortgagee in the Mortgaged Property, as well as all income taxes,
assessments and other governmental charges levied and imposed by
the United States of America or any state, county, municipality,
public service district, or other taxing authority upon or
against Mortgagor or in respect of the Mortgaged Property or any
part thereof, and any charge which, if unpaid, would become a
lien or charge upon the Mortgaged Property prior to or equal to
the lien of this Mortgage before they become.delinguent and
before any interest attaches or any penalty is incurred.

(b) Mortgagor shall not permit or suffer more than ten (10)
days any mechanics', laborers', materialmen's, statutory or other
lien upon any of the Mortgaged Property.

{c) Neither the Company nor Mortgagor shall claim, demand or
be entitled to receive any credit or credits on the principal or
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interest payable under the terms of the Note or on any other sums
secured hereby, for so much of the taxes, assessments or similar
impositions assessed against the Mortgaged Property or any part
thereof as are applicable to the indebtedness secured hereby or
to Mortgagee's interest in the Mortgaged Property. No deduction
shall be claimed from the taxable value of the Mortgaged Property
or any part thereof by reason of the Note, this Accommodation
First Mortgage and Security Agreement or any other instrument
securing the Notae.

1.06 Insurance,

(a) Mortgagor shall, at its sole expense, obtain for,
deliver to and maintain for the benefit of Mortgagee, during the
life of this Mortgage, insurance policies in such amounts as
Mortgagee may require, but in no event exceeding the full
insurable value of the Mortgaged Property, insuring the Mortgaged

. Property against fire, extended coverage and such other insurable

hazards, casualties and contingencies as Mortgagee may require
including flood damage, and shall pay promptly, when due, any
premiums on such insurance policies and on any renewals thereof,
The form of such policles and the companies issuing them shall be
acceptable to Mortgagee. All such policies and renewals thereof
shall be held by Mortgagee and shall contain a noncontributory
mortgagee endorsement making lesses payable to Mortgagee. The
coverage under such policies shall be limited to the improvements
now or hereafter located on the Mortgaged Property. At least
fifteen (15} days prier to the expiration date of all such
policies, renewals thereof satisfactory to Mortgagee shall be
dellvered to Mortgagee. Mortgagor shall deliver to Mortgagee
recelpts evidencing the payment of all premiums on such insurance
policies and renewals. Delivery of the insurance policies and
renewals thereof shall constitute an assignment to Mortgagee, as
further security, of all unearned premiums. In the event of
loss, Mortgagor will give written notice to Mortgagee within five
(5) days of the loss and Mortgagee may make proof of loss if not
made promptly by Mortgagor. In the event of the foreclosure of
this Mortgage or any other transfer of title to the Mortgaged
Property in extinguishment of the indebtedness and other sums
secured hereby, all right, title and interest of Mortgagor in and
to all insurance policies and renewals thereof then in force
shall pass to the purchaser or grantee of the Mortgaged Property.
Mortgagee may at any time, at its own discretion procure and
substitute for any and all of the insurance s50 held as aforesaid,
such other policy or policies of insurance, in like amount, as it
may determine without prejudice to its right teo foreclose
hereunder, should Mortgagor fail or refuse to keep sald premises
so insured.

(b)y Mortgager hereby assigns to Mortgagee all proceeds from

any Iinsurance policies, and Mortgagee is hereby authorized and
empowered in its reasonable discretion, to adjust or compromise
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any loss under any insurance policies on the Mortgaged Property,
and to collect and receive the proceeds from any such policy or
policies. Each insurance company is hereby authorized and
directed to make payment for all such losses directly to
Mortgagee alone, and not to Mortgagor and Mortgagee jointly.
After deducting from such insurance proceeds any expenses
incurred by Mortgagee in the collection or handling of such
funds, Mortgagee may apply the net proceeds, at its option either
toward restoring the Improvements or as a credit on any portion
of the indebtedness and other sums secured hereby, whether then
matured or to mature in the future, or, at the option of
Mortgagee, such sums either wholly or in part may be paid over to
Mortgagor to be used to repair such Improvements or to build new
improvements in their place or for any other purpose or object
satisfactory to Mortgagee, without affecting the lien of this
Mortgage for the full amount secured hereby before such payment
took place. If Mortgagee elects to restore the Improvements, any

. balance of such monles after restoration shall either be applied
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toward the reduction of indebtedness and other sumsg secured
hereby or shall be paid to Mortgagor. Mortgagee shall not be
responsible for any failure to ccllect any insurance proceeds due
under the terms of any policy regardless of the cause of such
fallure.

(c) Mortgagor shall at its sole expense obtain for, deliver
to and maintain for the benefit of Mortgagee, during the life of
this Mortgage, liability insurance policies relating to the
Mortgaged Property, in such amounts, with such companies and in
such form as may be reasonably required by Mortgagee., Mortgagee
may require such policies to contain an endorsement, in form
satisfactory to Mortgagee, naming Mortgagee as an additional
insured thereunder. Mortgagor shall pay promptly, when due, any
premiums on such insurance policies and renewals thereof.

1.07 Condemnation. If all or any part of the Mortgaged
Property shall be damaged or taken through condemnation (which
term when used herein shall include any damage or taking by any
governmental authority or any other authority authorized by the
laws of Alabama or the United States of America to so damage or
take, and any transfer by private sale in lieu thereof), either
temporarily or permanently, the entire indsbtedness and other
sums secured hereby shall, at the option of Mortgagee, become
immediately due and payable. Mortgagee shall be entitled to all
compensation, awards, damages, claims, rights of action and
proceeds of, or on account of any damage or taking through
condemnation and 1s hereby authorized, at its option, to
commence, appear in and prosecute, in 1ts own or Mortgagor's
name, any action or proceedings relating to any condemnation, and
to settle or compromise any claim in connection therewith. All
such compensation awards, damages, claims, rights of action and
proceeds, and any other payments or reliefs, and the right
thereto, are hereby assigned by Mortgagor to Mortgagee, who,
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after deducting therefrom all its expenses including attorney's
fees, may release any monies so received by it without affecting
the lien of this Mortgage or may apply the same, in such manner
as Mortgagee shall determine, to the reduction of the sums
secured by thils Mortgage or other instrument securing the Note.
Any balance of such monies then remaining shall be paid to
Mortgagor. Mortgagor agrees to execute such further assignments
of any compensation, awards, damages, claims, rights of action
and proceeds as Mortgagee may require.

1.08 Care of Property.

(a) Mortgagor shall preserve and maintain the Mortgaged
Property in good condition and repair. Mortgagor shall not
remove, demolish, materially alter or materially change the use
of any building, structure or other Improvement presently or
hereafter on the Land without the prior written consent of

. Mortgagee, except as provided in the Loan Agreement. Mortgagor

D
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shall not permit, commit or suffer any waste, impairment or
deterioration of the Mortgaged Property or of any part thereof,
and will not take any action which willl increase the risk of fire
or other hazard to the Mortgaged Property or to any part thereof.

(b) Except as otherwise provided in this Mortgage., no
fixture, personal property or other part of the Mortgaged
Property shall be removed, demolished or altered, without the
prior written consent of Mortgagee. Mortgagor may sell or
otherwise dispose of, free from the lien of this Mortgage,
furniture, furnishings, equipment, tools, appliances, machinery,
fixtures or appurtenances, subject to the lien hereof, which may
become worn out, undesirable or obsolete only 1f they are
replaced immediately with similar items of at least equal value
which shall, without further action, become subject to the lien

of this Mortgage, except as otherwise provided in this Mortgage
or the Loan Agreement.

(C) Mortgagee may enter upon and inspect the.Mnrtgaged
Property at any reasonable time during the life of this Mortgage.

(d} Mortgagor will promptly comply with all present and
future lawsg, ordinances, rules and regulations of any

governmental authority affecting the Mortgaged Property or any
part thereof.

(e} If all or any part of the Mortgaged Property shall be
lost, damaged or destroyed@ by fire or any other cause, Mortgagor
will give immediate written notice thereof to Mortgagee and shall
promptly restore the Mortgaged Property to the equivalent of its
original condition regardless of whether or not there shall be
any insurance proceeds therefor, If a part of the Mortgaged
Property shall be lost, physically damaged or destroyed through

Y RO
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condemnation, Mortgagor will promptly restore, repair or alter
the remaining property in a manner satisfactory to Mortgagee.

(fy 1I1f any work required to be performed under this
paragraph involves an estimated expenditure of more than one (1%)
percent of the face amount of the Note, no such work shall be
undertaken until plans and specifications therefor, prepared by
an architect or engineer satisfactory to Mortgagee, have been
submitted to and approved in writing by Mortgagee.

1.09 Transfer of Property. Mortgagor shall not sell, con-
vey, transfer, lease or further encumber any interest in or any
part of the Mortgaged Property, without the prior written consent
of Mortgagee. If any person should obtain any interest in all or
any part of the Mortgaged Property pursuant to the execution or
enforcement of any lien, security interest or other right,
whether superior, equal or subordinate to this Mortgage or the

. lien hereof, such event shall be deemed to be a transfer by

Mortgagor. Mortgagor shall not, without the prior written
consent of Mortgagee, further assign the rents from the Mortgaged
Property, nor enter into any agreement or do any act to amend,
modify, extend, terminate or cancel, accept the surrender,
subordinate, accelerate the payment of rent, or change the terms
of any renewal option of any lease now or hereafter covering such
property or any part thereof.

1.10 Further Assurances. At any time and from time to
time, upon Mortgagee's request, the Company and Mortgagor shall
make, execute and deliver or cause to be made, executed and
delivered to Mortgagee and, where appropriate, shall cause to be
recorded or filed and from time to time thereafter to be
re-recorded or re-filed at such time and in such offices and
places as shall be deemed desirable by Mortgagee any and all such
further mortgages, instruments of further assurance, certificates
and other documents as Mortgagee may consider necessary or
desirable in order to effectuate, complete, enlarge in accordance
with the Loan Agreement or perfect, or to continue and preserve
the obligations of the Company under the Note, and the
obligations of Mortgagor under this Accommodation First Mortgage
and Security Agreement, and the lien of this Accommodation First
Mortgage and Security Agreement as a first and prior lien upon
all of the Mortgaged Property, whether now owned or hereafter
acquired by Mortgagor. Upon any fallure by the Company or
Mortgagor to do so, Mortgagee may make, execute, record, file,
re-record or re-file any and all such mortgages, instruments,
financing statements, certificates and documents for and in the
name of Mortgagor, and Mortgagor hereby irrevocably appoints
Mortgagee the agent and attorney-in-fact of Mortgagor to do so.

1.11 After-Acquired Property. The lien of this
Accommodation First Mortgage and Security Agreement will
automatically attach, without further act, to all after-acquired
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property located in or on, or attached to, or used or intended to .
be used in connection with or with the operation of, the

Mortgaged Property or any part thereof.

1.12 Leases Affecting Mnrtgaged Property. Mortgagor shall
comply with and observe its obligations as landlord under all
leases (1f any) affecting the Mortgaged Property or any part
thereof. Mortgagor, If required by Mortgagee, shall furnish
promptly to Mortgagee executed coplies of all such leases now
existing or hereafter created, all of which shall be in form and
substance subject to the approval of Mortgagee. Mortgagor shall
not, without the express written consent of Mortgagee, modify,
surrender, terminate or extend any such lease now existing or
hereafter created, or permit or suffer an assignment or sublease.
Mortgagor shall not accept payment of rent more than one (1)
month in advance without the prior written consent of Mortgagee.

] 1.13 Expenses. Either the Company or Mortgagor shall pay

or reimburse Morfgagee for all costs, charges and expenses,
«d 1ncluding reasonable attorney's fees and disbursements, and costs
ws incurred or paid by Mortgagee in connection with the making and

administration of the Loan including those paid or incurred in
any action which is threatened, pending or completed or
proceeding in dispute in which Mortgagee is or might be made a
part or appears as a party plaintiff or party defendant and which
affects or might affect the Note, or the Mortgaged Property or
any part thereof, or the interests of Mortgagor or Mortgagee
therein, including but not limited to the foreclosure of this
Accommodation First Mortgage and Security Agreement, condemnation
involving all or part of the Mortgaged Property or any action to
protect the security hereof. All such costs, charges and
expenses so incurred or paid by Mortgagee shall become due and
payable immediately, whether or not there be notice, demand,
attempt to collect or suit pending. The amounts so lncurred or
paid by Mortgagee, together with interest thereon at the per
annum rate set forth in the Note from the date incurred until
paid by either the Company or Mortgagor, shall be added to the
indebtedness and secured by the lien of this Accommodation First

Mortgage and Security Agreement.

ot 217 eug

1.14 Mortgagee's Performance of Defaults. If Mortgagor de-
faults in the payment of any tax, assessment, encumbrance or
other imposition, in its obligation to furnish insurance
hereunder or in the performance or observance of any other
covenant, condition or term in this Accommodation First Mortgage
and Security Agreement or in any other instrument securing the
Note to which Mortgagor is a party, Mortgagee may at its option
perform or observe the same, and all payments made (whether such
payments are regular or accelerated payments) and costs and
expenses incurred or paid by Mortgagee in connection therewith
shall become due and payable immediately by Mortgagor. The
amounts so incurred or paid by Mortgagee, together with interest
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thereon at the rate set forth in the Note from the date incurred
until paid by Mortgagor, shall be added to the indebtedness and
secured by the lien of this Mortgage. Nothing set forth 1n
paragraph 1.14 shall be construed as requiring Mortgagee to
advance or expend monies for any purposes mentioned in this
paragraph, or for any other purpose. Mortgagee is hereby
empowered to enter and to authorize others to enter upon the
Mortgaged Property or any part thereof for the purpose of
performing or observing any such defaulted covenant, condition or
term, without thereby becoming liable to Mortgagor or any person
in possession holding under Mortgagor.

1.15 Books and Records. Mortgagor shall keep and maintain
at all times complete, true and accurate books of accounts and
records reflecting the results of the operation of the Mortgaged
Property.

1.16 Estoppel Affidavits. Mortgagor, within ten (10) days

‘after written request from Mortgagee, shall furnish a written

statement, duly acknowledged, setting forth the unpaid principal
of, and interest on, the Note, and any other unpald sums secured
hereby, and whether or not any offsets or defenses exist against
principal and interest or cther sums.

ARTICLE TWO

DEFAULTS

2.01 Event of Default. The term Event of Dafault, wherever
used in this Mortgage, shall mean any one or more of the
following events:

(a) An event of default under the Loan Agreement.

(by A breach by Mortgagor of any of the covenants,
agreements and conditions of this Accommodatlon First Mortgage
and Security Agreement, or any other instrument securing the
Note, to which Mortgagor is a party.

(c) Failure by the Company to duly keep, perform and
observe any covenant, condition or agreement in the Note, or any
instrument securing the Note or any other instrument collateral
to the Note or executed in connection with the sums secured
hereby. .

(d) If either (A) Mortgagor, the Company or any guarantor or
endorser of the Note: (i) files a voluntary petition in
bankruptcy, or (ii)} 1s adjudicated as a bankrupt or insolvent, or
(1i1) files any petition or answer seeking or acquiescing in any
reorganization, management, composition, readjustment,
liquidation, dissolution or similar relief for itself under any
law relating to bankruptcy, insolvency or other relief for
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debtors, or (iv) seeks or consents to or acquiesces in the
appointment of any trustee, receiver, master or liquidator of
itself or of all or any substantial part of the Mortgaged
Property or of any or all of the rents, revenues, issues,
earnings, profits or income thereof, or (v) makes any general
assignment for the benefit of creditors, or (vi) makes an
admission in writing of its inabillity to pay 1its debts generally
as they become due; or (B) a court of competent jurisdiction
enters an order, judgment or decree approving a petition filed
against either the Company, Mortgagor or any guarantor or
endorser of the Note, seeking any recrganization, arrangement,
composition, readjustment, liquidation, dissolution or similar
relief under any present or future federal, state, or other
statute, law or regulation relating teo bankruptcy, insolvency or
other relief for debtors, which order, judgment or decree remains
unvacated and unstayed for an aggregate of sixty (60) days
(whether or not consecutive) from the date of entry thereof; or
_(C) any trustee, receiver or liquidator of either the Company or
Mortgagor or of all or any substantial part of the Mortgaged
Property or of any or all of the rents, revenues, lssues,
earnings, profits or income thereof, is appointed without the
prior written consent of Mortgagee, which appointment shall
CMVremain unvacated and unstayed for an aggregate of sixty (60) days
}:3 (whether or not consecutive).

;s‘ef (e) Default by either the Company or Mortgagor under any
agreement or obligation of either the Company or Mortgagor

*‘*affecting any portion of the Mortgaged Property, or any other

m documents or instruments securing any other indebtedness of
either the Company or Mortgagor to Mortgagee, 1f such default 1is

§ not cured within any grace period permitted therein and if such

% default permits the holder to cause such obligation to become due
prior to its stated maturity. Either the Company or Mortgagor
shall notify Mortgagee in writing of the occurrence of such
default, specifying the nature of such default.

(f) Material breach of any warranty or material untruth of
any representation of the Company or Mortgagor set forth in the
Note, this Accommodation ¥irst Mortgage and Security Agreement or
any other instrument securing the Note.

2.02 Acceleration of Maturlty. If an Event of Default
shall have occurred, Mortgagee may declare the outstanding
principal amount of the Note and the interest accrued thereon,
and all other sums secured herseby, to be due and payable
immediately, and upon such declaration such principal and
interest and other sums shall immediately become and be due and
payable without demand or notice.

2.03 Marﬁgagaa's Power of Enforcement. If an Event of
Default shall have occurred, Mortgagee may, either with or
without entry or taking possession as hereinafter provided or
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otherwise, sell the Mortgaged Property at public outcry, in front
of the courthouse door of the county wherein the Land 1s located,
to the highest bidder for cash, either in person or by
auctioneer, after first giving notice of the time, place and
terms of such sale by publication once a week for three (3)
successive weeks in some newspaper published in said county, and,
upon the payment of the purchase money, Mortgagee or any person
conducting said sale for it is authorized and empowered to
execute and deliver to the purchaser at said sale, a deed to the
property so purchased, in the name and on behalf of Mortgagor,
and the certificate of the Mortgagee, appointing said auctioneer
to make such sale, shall be prima facie evidence of his authority
in the premises. The equity of redemption from this
Accommodation First Mortgage and Security Agreement may also be
foreclosed by suit in any court of competent jurisdiction as now
provided by law in the case of past due mortgages. The proceeds
of any such sale shall be applied (a) to the expense incurred in

.making the sale and in all prior efforts to effect collection of

the indebtedness secured hereby, including a reasonable
attorney's fee, or reasonable attorneys' fees, for such services
as may be, or have basen, necessary in any one or more of the
foreclosure of this Accommodation First Mortgage and Security
Agreement, of the collection of said indebtedness, and of the
pursuit of any efforts theretofore directed to that end,
including, but without limitation to, the defense of any
proceaedings instituted by the Mortgagor, or anyone liable for
sald indebtedness, or interest in the Mortgaged Property, to
prevent or delay, by any means, the exercise of said power of
sale on the foreclosure of this Accommodation Flrst Mortgage and
Security Agreement; (b} to the anment of whatever sum or sums
Mortgagee may have paid out or become liable to pay, in carrying
out the provisions of this mortgage, together with interest
thereon: (c) to the payment and satisfaction of said principal
indebtedness and interest thereon to the day of sale; and (d) the
balance, if any, shall be paid over to Mortgagor, or Mortgagor's
successors or assigns. In any event, the purchaser under any
foreclosure sale, as provided herein, shall be under no
obligation to see to the proper application of the purchase
money.

2.04 Mnrt§agea's Right to Enter and Take Pﬁssesginn,
Operate and Apply Income.

(a) If an Event of Default shall have eccurred, Mortgagor,
upon demand of Mortgagee, shall forthwith surrender to Mortgagee
the actual possession, and if and to the extent permitted by law,
Mortgagee itself, or by such officers or agents as it may
appoint, may enter and take possession of all the Mortgaged
Property, and may exclude Mortgagor and its agents and employees
wholly therefrom, and may have joint access with Mortgagor to the
books, papers and accounts of Mortgagor.
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(by If Mortgagor shall for any reason fail to surrender or .
deliver the Mortgaged Property or any part thereof after
Mortgagee's demand, Mortgagee may obtain a judgment or decree
conferring on Mortgagee the right to immedlate possession or
requiring Mortgagor to deliver immediate possession of all or
part of the Mortgaged Property to Mortgagee along with all books,
papers and accounts of Mortgagor, to the entry of which judgment
or decree Mortgagor hereby specifically consents.

(c) Mortgagor shall pay to Mortgagee, upon demand, all
reasonable costs and expenses of obtaining such judgment or
decree and reasonable compensation to Mortgages, 1ts attorneys
and agents, and all such costs, expenses and compensation shall,
until pald, be secured by the lien of this Mortgage.

(d) Upon every such entering upon or taking of possession,
Mortgagee may hold, store, use, operate, manage and control the
.Mortgaged Property and conduct the business thereof, and, from

time to time:

{1} make all necessary and proper maintenance, -
repairs, renewals, replacements, additions, betterments
and improvements theretoc and thereon and purchase or
otherwise acquire additional fixtures, personalty and
other property;

insured:;

LD

g

L |

E? (ii) 1insure or keep the Mortgaged Property

|

m (iii1) manage and operate the Mortgaged Property
and exercise all the rights and powers of Mortgagor in

g its name or otherwise, with respect to the same;
(iv) enter into agreements with others to

exercise the powers herein granted Mortgagee;

all as Mortgagee in its reasonable judgment from time to time may
determine; and Mortgagee may collect and receive all the income,
revenues, rents, issues and profits of the same, including those
past due as well as those accruing thereafter; and shall apply
the monies so received by Mortgagee in such priocrity as Mortgagee
may determine to (1) the reasonable compensation, expenses and
disbursements of the agents and attorneys; (2) the cost of
insurance, taxes, assessments and other proper charges upon the
Mortgaged Property or any part thereof; (3) the deposits for
taxes and assessments and insurance premiums due; and (4) the
payment of accrued interest on the Note.

Mortgagee shall surrender possession of the Mortgaged
Property to Mortgagor only when all that is due upon such
interest, tax and insurance deposits and principal installments,
and under any of the terms of this Accommodation First Mortgage
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and Security Agreementt, shall have been paid and all defaults
made good. The same right of taking possession, however, shall
exist 1f any subsequent Event of Default shall occur and be
continuing.

2.05 Leases. Mortgagee, at its option, 1is authorized to
foreclose this Accommodation First Mortgage and Security
Agreement subject to the rights of any tenants of the Mortgaged
Property, and the failure to make any such tenants parties
defendant to any such foreclosure proceedings and to foreclose
their rights will not be, nor be asserted by Mortgagor to be, a
defense to any proceedings instituted by Mortgagee to collect the
sums secured hereby or to collect any deficlency remaining unpaid
after the foreclosure sale of the Mortgaged Property.

2.06 Purchase by Mortgagee. Upon any such foreclosure
sale, Mortgagee may ho or and purchase the Mortgaged Property

.and, upon compliance with the terms of sale, may hold, retain and

possess and dispose of such property in its own absolute right
without further accountability.

2.07 Application of Indebtedness Toward Purchase Price.
Upon any suc oreclosure sale, Mortgagee may, if permitted by
law, after allowing for the proportion of the total purchase
price required to be paid in cash and for the costs and expenses
of the sale, compensation and other charges, in paying the .
purchase price apply any portion of or all sums due to Mortgagee
under the Note, this Mortgage or any other instrument securing
the Note, in lieu of cash, to the amount which shall, upon
distribution of the net proceeds of such sale, be payable
thereon.

2.08 Waiver of Appraisement, Valuation, Stay, Extension,
and Redemption Laws. Mortgagor agrees, to the full extent per-
mitted by law, that in case of a default on its part hereunder,
nelither Mortgagor nor anyone claiming through or under it shall
or will set up, claim or seek to take advantage of any
appraisement, valuation, stay, extension or redemptiocn laws now
or hereafter in force, in order to prevent or hinder the
enforcement or foreclosure of this Accommodation First Mortgage
and Security Agreement, or the absolute sale of the Mortgaged
Property or the final and absoclute putting into possession
thereof, immediately after such sale, of the purchasers of the
Mortgaged Property, and Mortgagor, for itself and all who may at
any time claim through or under 1t, hereby waives, to the full
extent that it may lawfully so do, the benefit of all such laws,
and any and all right to have the assets comprising the Mortgaged
Property marshalled upon any foreclosure of the lien hereof and
agrees that Mortgagee or any court having jurisdiction to
foreclose such lien may sell the Mortgaged Property in part or as

an entirety.
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2.09 Recelver. If an Event of Default shall have occurred,
Mortgagee, to the extent permitted by law and without regard to
the value or occupancy of the security, shall be entitled as a
matter of right if it so elects to the appointment of a receiver
to enter upon and take possession of the Mortgaged Property and
to collect all rents, revenues, issues, income, products and
profits thereof and apply the same as the court may direct. The
receiver shall have all rights and powers permitted under the
laws of the state where the Land 1s located and such other powers
as the court making such appointment shall confer. The expenses,
including receiver's fees, attorney's fees, costs and agent's
compensation, incurred pursuant to the powers herein set forth
shall be secured by this Mortgage. All rights and powers granted
herein, including without limitation, the right to enter and take
possession of and to manage and@ operate the Mortgaged Property,
and to collect the rents, issues and profits thereof, whether by
a receiver or otherwise, shall be cumulative to any other right

.or remedy hereunder or afforded by law, and may be exercised

concurrently therewith or independently thereof. Mortgagee shall
be liable to account only for such rents, issues and profits
actually received by Mortgagee, whether received pursuant to this
Paragraph or Paragraph 2.03. Notwithstanding the appointment of
any recelver or other custodian, Mortgagee shall be entitled as
secured party hereunder to the possession and control of any
cash, deposits, or instruments at the time held by, or payable or
deliverable under the terms of this Mortgage to, Mortgagee.

2.10 Suitz to Protect the Mortgaged Property. Mortgagee
shall have the powér and authority to institute and maintain any
sults and proceedings as Mortgagee may deem advisable (a) to
prevent any impairment of the Mortgaged Property by any acts
which may be unlawful or any violation of this Mortgage, (b) to
preserve or protect its interest in the Mortgaged Property, and
{c) to restrain the enforcement of or compliance with any
legislation or other governmental enactment, rule or order that
may be unconstitutional or otherwise invalid, if the enforcement
of or compliance with such enactment, rule or order might impair
the security hereunder or be prejudicial to Mortgagee's interest.

2.11 Proofs of Claim. In the case of any receilvership,
insolvency, bankruptcy, reorganization, arrangement, adjustment,
composition or other judicial proceedings affecting Mortgagor,
any person, partnership or corporation guaranteeing or endorsing
any of the Mortgagor's obligations, its creditors or its
property, Mortgagee, to the extent permitted by law, shall be
entitled to file such proofs of claim and other documents as may
be necessary or advisable in order to have its claim allowed in
such proceedings for the entire amount due and payable by
Mortgagor under the Note, this Mortgage and any other instrument
securing the Note, at the date of the institution of such
proceedings, and for any additional amounts which may become due
and payable by Mortgagor after such date.
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2.12 Mortgagor to Pay the Note on Any Default in Payment;

Application of Moniles by Mortgagee.

{(a) If default shall be made in the payment of any amount
due under the Note, this Mortgage or any other instrument
zecuring the Note, then, upon Mortgagee's demand, the Company
will pay to Mortgagee the whole amount due and payable under the
Note and all other sums secured hereby; and 1f the Company shall
fail to pay the same forthwith upon such demand, Mortgagee shall
be entitled to sue for and to recover judgment for the whole
amount so due and unpaid together with costs and expenses
including the reasocnable compensation, expenses and disbursements
of Mortgagee's agents and attorneys incurred in connection with
such suit and any appeal in connection therewith. Mortgagee
.shall be entitled to sue and recover judgment as aforesaid either
before, after or during the pendency of any proceedings for the
enforcement of this Mortgage, and the right of Mortgagee to
recover such judgment shall not be affected by any taking,
possession or foreclosure sale hereunder, or by the exercise of
any other right, power or remedy for the enforcement of the terms
of this Mortgage, or the foreclosure of the lien hereof.

(b) In case of a foreclosure sale of all or any part of the
Mortgaged Property and of the application of the proceeds of sale
to the payment of the sums secured hereby, Mortgagee shall be
entitled to enforce payment of and to receive all amounts then
remaining due and unpaid and to recover judgment for any portion
thereof remaining unpaid, with interest.

(c) Mortgagor hereby agrees, to the extent permitted by law,
that no recovery of any such judgment by Mortgagee and no
attachment or levy of any execution upon any of the Mortgaged
Property or any other property shall in any way effect the lien
of this Accommodation First Mortgage and Security Agreement upon
the Mortgaged Property or any part thereof or any lien, rights,
powers or remedies of Mortgagee hereunder, but such lien, rights,
powers and remedles shall continue unimpaired as before.
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(d) Any monles cecllected or received by Mortgagee under
this Paragraph 2.12 shall be applied as follows:

(1) First, to the payment of reasonable
compensation, expenses and disbursements of the agents
and attorneys of the Mortgagee; and

{i1) Second, to payment of amounts due and unpaid
under the Note, this Mortgage and all other instruments

securing the Note;
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2.13 Delay or Omission No Waiver. No delay or omission of

Mortgagee to exercise any right, power or remedy accruing upon
any Event of Default shall exhaust or impair any such right,
power or remedy or shall be construed to waive any such Event of
Default or to constitute acquiescence thereln. Every right,
power and remedy given to Mortgagee may be exercised from time to
time and as often as may be deemed expedient by Mortgagee.

2.14 No Waiver of One befault to Affect Another. No walver
of any Event of Default hereunder shall extend to or affect any
subsequent or any other Event of Default then existing, or impair
any rights, powers or remedles consequent thereon. If Mortgagee
(a) grants forbearance or an extension of time for the payment of
any sums secured hereby; (b) takes other or additional security
for the payment thereof; (¢} waives or does not exercise any
right granted in the Note, this Accommodation First Mortgage and
Security Agreement or any other instrument securing the Note; (d4d)

.releases any part of the Mortgaged Property from the lien of this

Accommodation First Mortgage and Security Agreement or any other
instrument securing the Note; (e) consents to the filing of any
map, plat or replat of the Land; (f) consents to the granting of
any easement on the Land; or (g) makes or consents to any
agreement changing the terms of this Accommodation First Mortgage
and Security Agreement or subordinating the lien or any charge
hereof, no such act or omission shall release, discharge, modify,
change or affect the original liabillity under the Note, this
Accommodation First Mortgage and Security Agreement or otherwise
of the Company or Mortgagor, or any subsequent purchaser of the
Mortgaged Property or any part thereof or any maker, cosigner,
endorser, surety or guarantor. No such act or omission shall
preclude Mortgagee from exercising any right, power or privilege
herein granted or intended to be granted in case of any Event of
Default then existing or of any subsequent Event of Default nor,
except as otherwise expressly provided in an instrument or
instruments executed by Mortgagee, shall the lien of this
Mortgage be altered thereby. 1In the event of the sale or
transfer by operation of law or otherwise of all or any part of
the Mortgaged Property, Mortgagee, without notice to any person,
firm or corporation, is hereby authorized and empowered to deal
with any such vendee or transferee with reference to the
Mortgaged Property or the indebtedness secured hereby, or with
reference to any of the terms or conditions hereof, as fully and
to the same extent as it might deal with the original parties
hereto and without in any way releasing or discharging any of the
liabilities or undertakings hereunder.

2.15 Discontinuance of Proceedings; Position of Parties
Restored. If Mortgagee shall have prﬂceéaed to enforce any right
or remedy under thils Accommodation First Mortgage and Security
Agreement by foreclosure, entry or otherwise, and such
proceedings shall have been discontinued or abandoned for any
reason, or shall have been determined adversely to Mortgagee,
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then and in every such case Mortgagor and Mortgagee shall be
restored to thelr former positions and rights herxeunder, and all
rights, powers and remedies of Mortgagee shall continue as 1f no
such proceeding has occurred or had been taken.

2.16 Remedies Cumulative. No right, power or remedy
conferred upon or reserved to Mortgagee by the Note, this
accommodation First Mortgage and Security Agreement or any other
instrument securing the Note is exclusive of any other right,
power or remedy, but each and every such right, power and remedy
shall be cumulative and concurrent and shall be in addition to
any other right, power and remedy given hereunder or under the
Note or any other instrument securing the Note, or now or
hereafter existing at law, in equity or by statute.

ARTICLE THREE

LENDING PROVISIONS

3.01 Breach of Loan Agreement and Other Documents.
Notwithstanding anything to the contrary set forth iIn this
Accommodation First Mortgage and Security Agreement or in the
Note, or in any other instrument securing the loan evidenced by
such Note, upon an Event of Default unless cured in accordance
with the terms of the Loan Agreement, Mortgagee may at its option
declare the entire indebtedness secured hereby, and all interest
thereon and all advances made by Mortgagee hereunder, immediately
due and payable and/or exercise all additional rights accruing to
it under this Mortgage in the event of a breach by the Company or
Mortgagor of any covenant set forth in this Mortgage, the Note,
or in the Loan Agreement between the Company and Mortgagee, which
Loan Agreement is, by this reference, herein incorporated te the
same extent and effect as though it were set forth herein in
full. The proceeds of the loan secured hereby are to be
disbursed by Mortgagee to the Company in accordance with the
provisions set forth in the Loan Agreement. All advances and
indebtedness arising and accruing under the Loan Agreement from
time to time shall be secured hereby.

ARTICLE FOUR

SECURITY AGREEMENT

4.01 Mortgage deemed to be Security Agreement. Mortgagor,
as debtor, Eereg grants to Mortgagee, as secured party, a
security interest in all fixtures, rights in action and personal
property described herein. When and if Mortgagor and Mortgagee
shall respectively become the Debtor and Secured Party in any
Uniform Commercial Code Financing Statement affecting property
either referred to or described herein, or in any way connected
with the use and enjoyment of the Mortgaged Property, this
Mortgage shall be deemed the security agreement as defined in
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said Uniform Commercial Code. This Mortgage, therefore, 1s a
self-operative security agreement with respect to such property,
but Mortgagor agrees to execute and deliver on demand such other
securlty agreements, financing statements and other instruments
as Mortgagee may reasonably request in order to perfect its
security interest or to impose the lien herecof more specifically
upon any of such property. On demand, Mortgagor will promptly
pay all costs and expenses of filing financing statements,
continuation statements, partial releases, and termination
statements deemed necessary or appropriate by Mortgagee to
establish and maintain the validity, perfectiocn and priority of
the security interest of Mortgagee, hereby granted, or any
modification thereof, and all costs and expenses of any searches
reasonably required by Mortgagee.

4.02 Enforcement of Remedies. Mortgagee may exercise any
or all of the remedles of a secured party available to it under
.the Alabama Uniform Commercial Code with respect to such
property, and it is expressly agqreed in accordance with the
provisions of the Alabama Uniform Commercial Code, ten (10) days'
notice by Mortgagee to Mortgagor shall be deemed to be reasonable
notice under any provision of the Alabama Uniform Commercial Code
requiring such notice; provided, however, that Mortgagee may at

w—-lts option dispose of the collateral 1in accordance with
(OMortgagee's rights and remedies in respect to the real property
~-pursuant to the provisions of this Accommodation First Mortgage
©2and Security Agreement, in lieu of proceeding under the Alabama
“Uniform Commercial Code,

i
E:* 4.03 PFixture Filing. If any of the items of property
! described iR this Mortgage are goods that are now or are to

= become flxtures related to the real estate described herein, it

o 1s intended that, as to those goods, this Accommodation First
Mortgage and Security Agreement shall be effective as a financing
statement filed as a fixture filing from the date of its filing
for record in the real estate records of the county in which the
Land 1s located. Information concerning the security interest
created by this instrument may be obtained from the Mortgagee, as
Secured Party, or the Mortgagor, as Debtor, at the address first
shown above.

4.04 Financing Statement shall not impair Mortgage.
Mortgagor and Mmrtgggee agree that the filing of a sgngata
financing statement in the records normally having to do with
personal property shall never be construed as in anywise
derogating from or impairing this Mortgage. The parties hereto
intend that everything used in connection with the production of
income from the Mortgaged Property and/or adapted for use therein
and/or which 1s described or reflected in this Mortgage is, and
at all times and for all purposes and in all proceedings both
legal or equitable shall be, regarded as part of the real estate
irrespective of whether (i) any such item is physically attached
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to the improvements, (il) serial numbers are used for the better
identification of certain equipment (or other items capable of
being so identified) in a recital contained herein or in any list
filed with the Mortgagea, or (iil) any such item 1s referred to
or reflected in any such financing statement so filed at any
time. Similarly, the mention in any such financing statement of
(1) the rights in or the proceeds of any fire and/or hazard
insurance policy, or (2) any award in eminent domain proceedings
for a taking or for loss of value, or (3) the debtor's interest
as lessor in any present or future lease or rights to income
growing out of the use and/or occupancy of the Mortgaged
Property, whether pursuant to lease or otherwlise, shall never be
construed as in anywise altering any of the rights of Mortgagee
as determined by this instrument or impugning the priority of the
Mortgagee's lien granted hereby or by any other recorded
document, but such mention in the financing statement 1s declared
to be for the protection of the Mortgagee in the event any court

.or judge shall at any time hold with respect to (1), (2) and (3)

that notlce of Mortgagee's priority of interest to be effective

against a particular class of persons, including, but not limited
to, the Federal government and any subdivisions or entity of the
Federal government, must be filed in the Commercial Code Records.

ARTICLE FIVE

MISCELLANEOUS PROVISIONS

5.01 Successors and Assigns Included in Parties. Whenever
one of the parties hereto is named or referred to herein, the
successors and assigns of such party shall be included and all
covenants and agreements set forth in this Accommodation First
Mortgage and Security Agreement, by or on behalf of Mortgagor or
Mortgagee, shall bind and inure to the benefit of their
respective successors and assigns, whether so expressed or not.

5.02 Addresses for Notices, etc., Any notice, report, demand
or other instrument authorized or required to be given or
furnished under this Accommodation First Mortgage and Security
Agreement to Mortgagor or Mortgagee shall be deemed given or
furnished, when deposited in the United States mail by registered
or certified mall, return receipt requested, addressed as

follows:

To Mortgagor: Mr. E. Wayne McCain
P.0O. Box 844
Pelham, Alabama 35214

To Mortgagee: First Alabama Bank
Attention: Commercial Loan Department
P. 0. Box 216
Pelham, Alabama 35124
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With copy to: Ms. Kathryn S. Carver
Lange, Simpson, Robinson & Somerville
1700 First Alabama Bank Bldg.
Birmingham, Alabama 35203

or to such other address as either party may have given to the
other by notice as hereinabove provided.

5.03 Headings. The headings of the articles, sections,
paragraphs and subdivision of this Accommodation First Mortgage
and Security Agreement are for convenience of reference only, are
net to be considered a part herecof, and shall not limit or expand
or otherwise affect any of the terms hereof.

5.04 Invalid Provision to Affect No Others. In the event

"that any of the covenants, agreements, terms or provisions
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contained in the Note, this Accommodation First Mortgage and
Security Agreement or any cother instrument securing the Note
shall be invalid, 1illegal or unenforceable in any respect, the
validity of the remaining covenants, agreements, terms or
provisions contained herein and in the Note and any other
instrument securing the Note shall be in no way affected,
prejudiced or disturbed thereby.

5.05 Changes, etc¢. Neither this Accommodation First
Mortgage and Security Agreement nor any term hereof may be
changed, waived, discharged or terminated orally, or by any
action or inaction, but only by an instrument in writing signed
by the party against which enforcement of the change, waiver,
discharge or terminaticen is sought. Any agreement hereafter made
by Mortgagor and Mortgagee relating to this Accommodation First
Mortgage and Security Agreement shall be superior to the rights
of the holder of any intervening lien or encumbrance.

5.06 Governing Law. This Accommodation First Mortgage and
Security Agreement 1s made by Mortgagor and accepted by Moritgagee
in the State of Alabama, with reference to the laws of such
State, and shall be construed, interpreted, enforced and governed
by and in accordance with such laws (excluding the principles
thereof governing conflicts of law).

IN WITNESS WHEREOF, the undersigned has caused this
Accommodation First Mortgage and urfity Agreement to be
executed under seal on the dazifjgﬂze r above first written.

‘-::.P
/) (Seal)

E. WAYNE MCCAIN
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STATE OF ALABAMA)
SHELBY COUNTY )

T, the undersigned, a Notary Public in and for said County,
in said State, hereby certify that E. WAYNE McCAIN, a married
man, whose name is signed to the foregoing conveyance, and who 1s
known to me, acknowledged before me on this day that, being
informed of the contents of the conveyance, he executed the same
voluntarily on the day the same bears date.

Given under my hand and official seal on the .QLS”day of

October, 1988. |
Nugary Public

My commission expires:

MY COMMISSION EXPIRES MARCH 12, 1989

This instrument prepared by:

Kathryn S. Carver

Lange, Simpson, Robinson & Somerville
1700 First Alabama Bank Bullding
Birmingham, Alabama 35203-3272
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EXHIBIT "A"

A parcel of land in the SE 1/4 of the NE 1/4 and in the NE 1/4 of
the SE 1/4 of Section 25, Township 20 South, Range 3 West, Shelby
County, Alabama; described as follows: Commence at the Northeast
corner of said Section 25, thence run Socuth along the East
section line 3030.78 feet to a point on the northeast right-of-
way of the C. S. X. Railroad thence turn right 112 deg. 42 min.
05 sec. and run Northwest along said right-of-way 394.50 feet to
the point of beginning; thence turn right 73 deg. 24 min. 36 sec.
and run North 452.74 feet; thence turn right 90 deg. 50 min. 07
sec. and run East 51.54 feet to a point on the West right-of-way
of McCain Parkway; thence turn 90 deg. 00 min. 00 sec. and run
North along said right-of-way 370.64 feet to the point of a
counter-clockwise curve having a delta angle of 20 deg. 22 min.
46 sec. and a radius of 552.59 feet; thence run along the arc of
sald curve 196.55 feet to the point of a counter-clockwise curve
having a delta angle of 27 deg. 20 min., 33 sec. and a radius of

'111.91 feet; thence turn left 51 deg. 32 min. 30 sec. from

tangent and run West 414.17 feset to a point on the Bast right-of-
way of Interstate #65; thence turn left 90 deq. 00 min. 00 sec.
and run South along said right-of-way 909.65 feet; thence turn
left 27 deg. 50 min. 39 sec. and run Southeast along the
Interstate right-of-way 25.00 feet to a point eon the C. S. X.
Railroad right-of-way; thence turn left 37 deg. 11 min. 52 sec.
and run Southeast along said railroad right-of-way 277.88 feet to
the point of beginning. |

SUBJECT TO:

1. A4 valorem taxes for the year 1988 and taxes for all
subsequent vears.

2. Transmission line permit to Alabama Power Company as
shown by instrument recorded in Deed Book 126, Page 303, in the
Probate Office of Shelby County, Alabama.

3. Right-of-way granted to State of Alabama by instrument
recorded in Deed Book 282, Page 413, in sald Probate Office.

4. Mineral and mining rights assessed by Ruth Purvis
Warrell and leased in Deed Book 331, Page 699, in said Probate
Office.

5. Right-cof-way for McCain Parkway, as‘'set out in Real 135,
Page 777, 1in said Probate Offlice.

6. All existing, future or potential common law or
statutory rights of access between the right-of-way of Interstate
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I-65 and subject property as conveyed and relinquished to the

State of Alabama.
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The above described property does not constitute any
part of the homestead of Mortgagor or Mortgagor's

spouse.
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