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STATE OF ALABAMA ) THE SOUTH CAROLINA NATIONAL BANK
) MORTGAGE AND SECURITY AGREEMENT
COUNTY OF SHELBY )

THIS MORTGAGE AND SECURITY AGREEMENT made this 5th day
of April, 1988, between Daniel Meadow Brook IV Limited
Partnership, a Virginia limited partnership ("Mortgagor®),
whose address is Meadow Brook Corporate Park, 1200 Corporate
Drive, P. O. Box 43250, Birmingham, Alabama 35243-0250 and
The South Carolina National Bank, a national banking insti-
tution ("Mortgagee"), whose address is P.0O. Box 969, 15
South Main Street, Greenville, South Carolina 29602,
Attention: Mr. David L. Beard, Senlor Vice President.

— ks i ey wewe . aEES w—— sRel

WHERRAS, Mortgagor 1is indebted to Mortgagee in the
principal sum of Eight Million Five Bundred Thousand and
No/100 ($8,500,000.00) Dollars together with interest there-
on, as evidenced by that certain promissory note of even
date herewith, executed by Mortgagor and delivered to
Mortgagee (together with all modifications, amendments,
extensions and renewals referred to herein as the "Note")
which by reference is made a part hereof to the same extent
as though set out in full herein;

NOW, THEREFORE, in order {(a) to secure the indebtedness
under the Note and the performance and observance Dby
Mortgagor of all covenants and conditlons contained in the
Note {including any renewal, extension, modification or
amendment thereof), in this Mortgage and Security Agreement,
in the Construction Loan Agreement of even date herewith, in
the Assignment of Leases, Rents and Profits of even date
herewith, and all amendments to any of such documents as are
hereafter made, and in all other documents and instruments
as are executed in connection with the Note or now or here-
after evidence, secure or guarantee performance of the Note,
and all amendments thereto; (b} to secure all future
advances and re-advances that may subsequently be made to
Mortgagor by Mortgagee, evidenced by the aforesaid Note, or
any other promissory notes, and all renewals and extensions
thereof, and all other {indebtedness of Mortgagor to
Mortgagee, now or hereafter existing, whether direct or
indirect, all charges and expenses of collection incurred by
Mortgagee, including court costs, and reasonable attorneys'
feez; and (c) to algo charge the properties, interests and
rights hereinafter described with such payment, performance
and observance; and for and in consideration of the sum of
One and No/100 ($1.00) Dollar paid by Mortgagee to Mortgagor
this date, and for other valuable consideration, the receipt
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of which 1is acknowledged, Mortgagor does hereby grant,
bargain, sell, alien, remise, release, convey, assign,
transfer, mortgage, hypothecate, pledge, deliver, set over,
warrant and confirm unto Mortgagee, its successors and
assigns forever all right, title and interest of Mortgagor
in and to:

THE PROPERTY

(A) THE LAED. All the land described in Exhibit "A"
attached hereto and made a part hereof together with all
easements, rights, estates, hereditaments and appurtenances
relating thereto, now owned or hereafter acquired {the
"Land").

(B THE IMPROVEMENTS . TOGETHER WITH all build ings,
structures and improvements of every nature whatsoever now
or hereafter situated on the Land (the "Improvements”™).

(C) FIXTURBS AND PERSONAL PROPERTY. TOGETHER WITH a
gecurity interest in (i) all property and fixtures, equip-
ment and personal property now Ol hereafter owned by
Mortgagor and affixed to or located on the Land which, to
the fullest extent permitted by law, shall be deemed fix-
tures and a part of the Land, {(ii} all materials owned by
Mortgagor and delivered to the Land for use in any activity,
including construction, being conducted thereon; (iii) all
contract rights, general intangibles, actions and rights in
action now or hereafter owned by Mortgagor and pertaining to
the Land, including all rights to fnsurance proceeds, and
{(ivy all proceeds, products, replacements, additions, sub-
stitutions, renewals and accessions of any of the foregoing.
Mortgagor (Debtor) hereby grants to Mortgagee (Secured
Party) a security interest in all fixtures, equipment,
rights in action and personal property described herein,
This Mortgage 1is a self-operative security agreement with
respect to such property, but Mortgagor agrees to execute
and deliver on demand such other security agreements,
financing statements and other ingtruments as Mortgagee may
reasonably request in order to perfect its gecurity interest
or to impose the lien hereof more specifically upon any of
such property. Mortgagee agrees to provide, without charge,
when reagonably requested, a statement by Mortgagee
regarding the obligations secured by this Mortgage and
Security Agreement. on demand, Mortgagor will promptly pay
a1l costs and expenses of £filing financing statements,
continuation statements, partial releases, and termination
gstatements deemed necessary or appropriate by Mortgagee to
egtablish and maintain the validity and priority of the
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Becurity interest of Mortgagee, or any modification thereof,
and all costs and expenses of any filing searches reasonably
required by Mortgagee. Mortgagee may exercise any or all of
the remedies of a secured party available to 1t under the
Uniform Commercial Code including the right to pursue any
deficiency judgments against any guarantor to the extent of
its guaranty. Ten (10) days' notice by Mortgagee to
Mortgagor shall be deemed to be reasonable notice under any
provision of the Uniform Commercial Code reguiring such
notice; provided, however, that Mortgagee may at its option
dispose of the c¢ollateral in accordance with Mortgagee's
rights and remedies in respect to the real property pursuant
to the provisions of this Mortgage and Security Agreement,
min lieu of proceeding under the Uniform Commercial Code.
Everything referred to in paragraphs (A}, (B) and (C)
hereof and any additional property hereafter acqguired by
Mortgagor and subject to the 1lien of this Mortgage or
mintended to be so is herein referred to as the "Property.”

wd TO HAVE AND TO HOLD the Property and all parts thereof
unto Mortgagee, 1ts successors and assigns, to its own pro-
per use and benefit forever, subject, however, to the terms
and conditions herein:

PROVIDED, HOWEVER, that If Mortgagor shall promptly pay
or cause to be pald to Mortgagee the principal and interest
payable under the Note together with all other sums secured
hereby, at the times and in the manner stipulated therein,
herein, and in all other instruments securing the Note, then
this Mortgage, and all the properties, interest and rights
hereby granted, c¢onveyed and assigned shall cease and be
void, but shall otherwise remain in full force and effect.

Mortgagor covenants and agrees with Mortgagee as fol-
lows:

ARTICLE I

COVENANTS AND AGREEMENTS OF MORTGAGOR

1.01 Performance of Note and lLoan Documents. Mortgagor
shall perform, observe and comply with, or cause the
per formance, observance and compliance with, all provisions
hereof, of the Note and of all other Loan Documents (which
term shall include, collectively, the Guaranty Agreement of
Daniel Realty Company ("Guarantor™), the Construction Loan
Agreement, Note, this Mortgage and Security Agreement, the
Assignment of Leases, Rents and Profits, and all amendments
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to any of such documents as are hereafter made, and such
other documents and instruments as are executed by Mortgagor
or Guarantor in connection with the Note or now or hereafter
evidence, secure or guarantee payment of the Note, and all
amendments thereto. Mortgagor will promptly pay to
Mortgagee the principal with interest thereon and all other
sums required to be paid by Mortgagor under the Note and
pursuant to the provisions of this Mortgage and of all other
Loan Documents when payment shall become due, all without
deduction or credlt for taxes oOr other similar charges paid
by Mortgagor.

1.02 Warranty of Title. Mortgagor covenants anéd war-
rants that It 1s selzed of an indefeasible estate in fee
gimple in the Land and 21l other real property hereby mort-

€ gaged, that it has good and absolute title to all existing
il personal property hereby mortgaged or made subject to the
gecurity interest hereby created, that such titles are not
2 encumbered except as may expressly be provided herein, and
o0 that it has good right, full power and lawful authority to
convey, mortgage and encumber the same as provided herein.
-4 Mortgagor fully warrants the title to the Land, all other
. real property and all existing personal property hereby
¥ .mortgaged or made subiject to the gsecurity interest hereby
Q created and every part thereof, and will forever defend the
game against the claims of all persons whomsoever.

¥

1.03 Compliance with Laws. Mor tgagor covenants and
warrants that all applicable laws, ordinances and regula-
tions affecting the Land permit the use and occupancy of the
Improvements as currently contemplated by the Construction
Loan Agreement and further covenants and warrants to comply
with all 2laws, ordinances and requlations affecting the
Property or the use thereof.

1.04 Taxes and Liens. Mor tgagor shall pay or bond
promptly, when and as Jue, and if reguested by Mortgagee,
Mortgagor shall promptly exhibit to Mortgagee receipts for
the payment of all taxes, agssessments and other charges
imposed by the United States of America or any state,
county, municipality, special district or other taxing
authority upon or against Mortgagor or in respect of the
Property or any part thereof, and any charge which, |1f
unpaid, would become a lien or charge upon the Property
prior to or equal to the lien of this Mortgage before they
become delinguent and before any interest attaches or any
penalty is incurred. Mor tgagor shall not permit or suffer

for more than thirty (30) days after notice an{ mechanic's,
laborers', materialman's, statutory or other fen upon any

iy .
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of the Property without bonding or otherwise providing
security to the reasonable satisfaction of Mortgagee as
provided in the Construction Loan Agreement.

1.05 Insurance.

(a) Mortgagor shall at its sole expense obtailn
for, deliver to, and maintain for the benefit of Mortgagee,
during the life of this Mortgage, insurance policies in such
amounts as Mortgagee may reasonably require, in no event
less than the full insurable value, insuring the Property
against fire, extended coverage and such other insurable
hazards, casualties and contingencies as Mortgagee may
reasonably require, and shall pay promptly, when due, any
premiums on such insurance policies and on any renewals
thereof. During construction of any improvements upon the
Land, Mortgagor shall at 1its sole expense obtain for,
deliver to, and maintain for the benefit of Mortgagee {or
cause its general contractor to obtain for, deliver to, and
maintain for the benefit of Mortgagee}, during any
construction period, builder's risk insurance on an all-risk
basis with broad form extended coverage on a non-reporting,
completed value basis, and public liability insurance and
workmen's compensation insurance in such amounts as
Mortgagee shall require. The form of such policies, the
companies issuing them, and the coverages provided shall be
reasonably acceptable to Mortgagee. All such policies and
renewals thereof (or certified coples thereof) shall be held
by Mortgagee, and the bullder’s risk insurance policy and
fire and extended coverage Insurance policy and any other
policies insuring casualty losses as Mortgagee shall
require, shall each contain a noncontributory mortgagee
endorsement making losses pavyable to Mortgagee, At least
thirty (30) days prior to the expiration date of all
policies, renewals (or pending issuance of a renewal a
certificate evidencing the same) satisfactory to Mortgagee
shall be delivered to Mortgagee. If requested by Mortgagee,
Mortgagor shall deliver to Mortgagee receipts evidencing the
payment of all premiums on all insurance policies and
renewals. In the event of loss, Mortgagor will give
immediate written notice to Mortgagee, and Mortgagee may
make proof of losg if not made promptly by Mortgagor. In
the event of the foreclosure of this Mortgage or any other
transfer of title to the Property in extinguishment of the
indebtedness and other sums secured hereby, all right, title
and interest of Mortgagor in and to all insurance policies
and renewals thereof then in force shall pass to the
purchaser or grantee. Upon the fallure of Mortgagor to
obtain and maintain insurance reasonably satisfactory to
Mortgagee, Mortgagee may at 1its own discretion procure and
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substitute for any and all of the insurance 8o held as
aforesald, such other policy or policies of insurance, in
such amounts as Mortgagee, acting in its gsole discretion,
may determine; all without prejudice to its right to fore-
close hereunder should Mortgagor fail or refuse to keep said
premises so insured.

(b) Mortgagor hereby assigns to Mortgagee all
proceeds from any insurance policies, and Mortgagee I8
hereby authorized and empowered in 1its reasonable discre-
tion, to adjust or compromise any logs under any Insurance
policies on the Property, and to collect and receive the
proceeds from any such policy or policies. Each insurance
company 1is hereby authorized and directed to make payment
for all such losses directly to Mortgagee alone, and not to
Mortgagor and Mortgagee jointly. After deducting from such
insurance proceeds any reasonable expenses Incurred by
Mortgagee in the collection or handling of such funds,
Mortgagee, acting in its sole discretion, may: apply the net
proceeds (i) to the payment of any sum secured by this
Mortgage in such order as Mortgagee may determine or (ii) to
the replacement, repair, or restoration of the portion of
the Property damaged or destroyed in a manner determined by
Mortgagee; or may release said net proceeds to the Mortgagor
upon such conditions as Mortgagee shall determine; or may
apply said net proceeds for any c¢ombination of the
foregoing; all without affecting the lien of this Mortgage
for the full amount secured hereby before such payment took
place. If Mortgagee elects to restore the improvements, any
balance of such monies after regtoration shall either be
applied toward the reduction of indebtedness and other sums
secured hereby or shall be paid to Mortgagor, at Mortgagee's
option. Mortgagee shall not be responsible for any failure
to collect any insurance proceeds due under the terms of any
policy regardless of the cause of such failure.

{(c) Mortgagor shall at its sole expense obtain
for, deliver to and maintain for the benefit of Mortgagee,
during the life of this Mortgage, liability insurance poli-
cies relating to the Property, in such amounts, with such
companies and in such form as may be reasonably required by
Mortgagee., Mortgagee may require such policies to contain
an endorsement, in form satisfactory to Mortgagee, naming
Mortgagee as an additional insured thereunder. Mortgagor
shall pay promptly, when due, any premiumg on such insurance
policies and renewals thereof.

1.06 Escrow. Mortgagee may, in 1its gole discretion,
require Mortgagor to deposit with Mortgagee on the first day
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of each month, in addition to making payments of principal
and/or interest as required 1In the Note, an amount
sufficient to enable Mortgagee to pay when due all insurance
premiums and real property taxes relating to the Property,
which deposits shall be made in installments satisfactory to
Mortgagee. Such deposits shall not be, nor be deemed to be,
trust funds, but may be commingled with the general funds or
Mortgagee, and interest shall be payable in respect thereof
at Mortgagee's typical rates on short-term deposits of such
amount with such interest accruing to the benefit of
Mortgagor. Upon demand by Mortgagee, Mortgagor shall
deliver to Mortgagee such additional monies as are necessary
to make up any deficiencies in the amounts necessary to
enable Mortgagee to pay such premiums when due. In the
svent of a default under any of the terms, covenants and
conditions 1in the Note, this Mortgage or any other
o={ instrument securing the WNote to be kept, performed or
I~ observed by Mortgagor, Mortgagee may apply to the reduction
¢4 of the sums secured hereby, in such manner as Mortgagee
™ ghall determine, any amount under this paragraph remaining
0D to Mortgagor's credit and any refund of premium received
f:‘frnm cancellation of any insurance policy by Mortgagee upon
foreclosure of this Mortgage.

E 1.07 Condemnation. If all or any part of the Property
shall be damaged or taken through condemnation or acquisi-
tion by any governmental authority under power of eminent
domain, either temporarily or permanently, the entire
indebtedness and other sums secured hereby shall, at the
option of Mortgagee, become immediately due and payable,
Mortgagee shall be entitled to all compensation awards,
damages, claims, rights of action and proceeds of, or on
account of any damage or taking through condemnation and is
hereby authorized, at its option, to commence, appear in and
prosecute, In its own Or Mortgagor's name, any action or
proceeding relating to any condemnation, and to settle or
compromise any claim in connection therewith. All such com-
pensation awards, damages, claims, rights of action and pro-
ceeds, and any other payments Ov relief, and the righbt
thereto, are hereby assigned by Mortgagor to Mor tgagee, who,
after deducting therefrom all its reasonable expenses
including attorney's fees, may release any monies so
received by it without affecting the lien of this Mortgage
or may apply the same, 1in gsuch manner as Mortgagee shall
determine, to the reduction of the sums secured hereby. Any
balance of such monies then remaining shall be paid to
Mortgagor. Mortgagor agrees to execute such further
assignments of any compensations, awards, damages, claims,
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rights of action and proceeds as Mortgagee may reasonably
reguire.

1.08 Care of Property and Inspection. Mortgagor shall
preserve and maintain the Property in good condition and
repair. Mortgagor shall not remove, demolish, materially
alter or materially change the use of any building or struc-
ture now or hereafter on the Land without the prior written
consent of Mortgagee, except as provided in the Construction
Loan Agreement. Mortgagor shall not permit, commit or suf-
fer any waste, impairment or deterioration of the Property
or of any part therecf, and will not take any action which
will increase the risk of £fire or other hazard to the
Property or to any part thereof. Mortgagee may éenter upon
and inspect the Property at any reasonable time during the
life of this Mortgage.

1.09 Transfer of Property. Mortgagor shall not sell,
convey, transfer, lease, mortgage or further encumber any
interest in or any part of the Property or permit the
transfer by assignment or otherwise of any interest in the
Mortgagor, including any general partnership Interest of the
Mortgagor, without the prior written consent of Moxrtgagee.
If any person should obtain any interest in all or any part
of the Property or of any general partnership interest or
yoting stock, as applicable, pursuant to the execution or
enforcement of any lien, security interest or other right,
whether superior, equal or subordinate to this Mortgage or
the lien hereof, such event shall be deemed to be a transfer
prohibited by this Section, Mortgagor shall not, without
the prior written consent of Mortgagee, further agssign the
rents from the Property, nor enter into any agreement or do
any act to amend, modify, extend, terminate or cancel,
accept the surrender, subordinate, accelerate the payment of
rent, or change the terms of any renewal option of any lease
now or hereafter covering such property or any part thereof.
Notwithstanding anything provided herein to the contrary,
Mortgagee hereby consents to (i} the sale and transfer of
the Property to Daniel Realty Company, a New York general
partnership ("DR Company™), any affiliate, gubsidiary or
sub-gubsidiary of DR Company including any general or
limited partnership in which DR Ccompany or any affiliate,
gubsidiary or sub-subsidiary of DR Company i3 a general
partner; (ii) the transfer of the s8tock of any general
partner of Mortgagor to any affiliate, subsidiary or sub-
subsidiary of DR Company; and (iii} the admission of
additional general and limited partners in Mortgagor ©or any
general or limited partnership to which Mortgagox has
transferred the Property as authorized by (and subject to}
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the provisions of subparagraph (i) above. As used in this
gsubparagraph, the terms "affiliate, subsidiary or sub-
subsidiary™ shall refer only to entities which are wholly
owned by DR Company or Daniel Realty Corporation, an Alabama
corporation. No transfer permitted under this subparagraph
shall affect, alter or diminish the liability of DR Company
under the Guaranty Agreement,

1.10 Purther Assurances. At any time and from time to
time, upon Mortgagee's request, Mortgagor shall make,
execute and deliver or cause to be made, executed and
delivered to Mortgagee any and all such further mortgages,
instruments of further assurance, certificates and@ other
~—{ documents as Mortgagee may consider reasonably necessary or
I™ desirable in order to effectuate, complete, enlarge in
Eaccnrdance with the Construction Loan Agreement or perfect,

or to continue and preserve the obligations of Mortgagor
OO under the Note and this Mortgage and the lien of this
:Hnrtgage as a first and prior lien upon all of the Property,

whether now owned or hereafter acguired by Mortgagor and
Eplaced on the Property.

1.11 Expenses., Mortgagor shall pay or reimburse Mort-
gagee for all reasonable costs, charges and expenses,
including reasonable attorney’'s fees and disbursements,
incurred or pald by Mortgagee in any pending or threatened
action or proceeding in which Mortgagee is or may become a
party and which affects or might affect the Note, or the
Property or any part thereof, or the interests of Mortgagor
or Mortgagee therein, including but not limited to the
foreclosure of this Mortgage, condemnation involving all or
part of the Property or any action to protect the security
hereof. The amounts so incurred or paid by Mortgagee,
together with interest thereon at the Default Rate as
hereinafter defined from the date incurred until paid by
Mortgagor, shall be added to the indebtedness and secured by
the lien of this Mortgage.

1.12 Mortgaqee's Performance of Defaults. If Mortgagor
defaults in the payment of any tax, aggegssment, encumbrance
or other imposition, in its obligation to furnish insurance
nereunder or in the performance or observance of any other
covenant, condition or term in this Mortgage or in any other
instrument securing the WNote, Mortgagee may at 1its sole
option perform or observe the same (provided that unless
such failure may, iIn Mortgagee's reasonable opinion, pose a
risk to Mortgagee's collateral, Mortgagee shall first give
written notice to Mortgagor and Mortgagor shall have thirty
{30} days to cure such defanlt), and all payments made
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(whether such payments are regular or accelerated payments)
and costs and expenses incurred or paid by Mortgagee in con-
nection therewith shall become due and payable immediately
by Mortgagor. The amounts 80O incurred or paid by Mortgagee,
together with interest thereon at the Default Rate as here-
inafter defined from the date incurred until paid by Mort-
gagor, shall be added to the indebtedness due on the HNote
and shall be secured by the lien of this Mortgage.

1.13 Agsignment of Rents and Profits. Mortgagor
agsigns and transfers all rents and profits of the Mortgaged
Property and the right, title and interest of Mortgagor in
and under all leases now or hereafter affecting the Property
to the Mortgagee. So long as no Event of Default exists
under this Mortgage, the Note, or other Loan Documents,
Mortgagor may collect the rents and profits up to one (1)

¢/~ month in advance of the accrual thereof. Upon the

occurrence of any such Event of Default, or at such later

™ time as Mortgagee, at its sole option, may fix by written

notice, all right of Mortgagor to collect or to recelve
rents or profits of the Property shall wholly terminate.

1.14 Future Advances. Mortgagee, at its option, may
make future advances to Mortgagor; provided, that nothing
contained herein shall constitute an obligation to do so.
ESuch future advances, with interest at the rate payable from
time to time on the outstanding principal under the Note,
shall be secured by this Mortgage when evidenced by the Note
or by any other instrument indicating that such advances are
secured by this Mortgage or when advanced under the terms of
this Mortgage. Mortgagee may make such future advances (a)
at the request of Mortgagor, whether or not there is any
obligation to make future advances; OL {b) to pay, with or
without the consent or regquest of Mortgagor, any amounts
which may be due under this Mortgage or under any other
mortgage or lien affecting the Property.

1.15 Lease Affecting Mortga ed Property. Mortgagor
shall comply with and observe lIts obllgations as landlord
under all leages affecting the Property or any part thereof.
Mortgagor shall furnish promptly to Mortgagee executed
copies of all such leases now existing or hereafter created,
all of which shall either (a) be in form and substance
subject to the approval of Mortgagee oOr (b} shall be on a
lease form previously approved by Mortgagee in writing and
shall be in compliance with leagsing guidelines previously
approved by Mortgagee in writing. Mortgagor shall not,
without the express written consent of Mortgagee, modify,
surrender, terminate or extend any gsuch lease now exlsting
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or hereafter created, or permit or suffer an assignment or
sublease. Mortgagor shall not accept payment of rent more
than one (1) month in advance without the prior wriltten
consent of Mortgagee,

ARTICLE XI

DEFAULTS AND REMEDIES

2.01 Event of Default. The term "Event of Default,”
wherever used 1n this Mortgage, shall mean any one Or more
of the following events: (a) failure of Mortgagor to make
any payment of principal or Iinterest as required by the
Note: (b) failure of Mortgagor to pay any other sum gecured
by this Mortgage within ten (10} days from written notice to
Mortgagor; (c) an "Event of Default” under any of the Loan
Documents (which is not cured prior to the expiration of any
applicable cure period following the giving of any required
notice): (d4) breach of any warranties or representations
v given by the Mortgagor to Mortgagee, and, if capable of
# cure, is not cured within thirty (30) days after written
mnﬂtice is given by Mortgagee to Mortgagor; (e) failure of

Mortgagor to observe or perform any covenant or agreement
-« set forth in this Mortgage, which failure 18 not cured
within thirty (30) days after written notice thereof is
ggiven by Mortgagee to Mortgagor; or (f) commencement of any
proceedings or other written admission by Mortgagor or any
guarantor ©f the Note ("Guarantor™) of an inability to pay
the debts of Mortgagor or Guarantor as they mature, assign-
ment of the assets of Mortgagor or a Guarantor for the bene-
fFit of creditors, request or petition by Mortgagor or
Guarantor for the appointment of a receiver, trustee or con-
servator of the asgets of Mortgagor or Guarantor oOrX for
reorganization or liquidation of Mortgagor Or Guarantor, Or

acquiescence by Mortgagor or Guarantor to any such request
or petition made by ancther person.

—
t"-'

2.02 Remedles. Upon the occurrence of an Event of
Default as herelinabove defined, Mortgagee by written notice
to Mortgagor may declare all sums gecured by thils Mortgage
immediately due and payable and may commence proceedings to
collect such sums, foreclose this Mortgage and sell the Pro-
perty. buring the pendency of any such proceedings,
Mortgagee shall be entitled to the appointment of a recelver
to collect the rents and profits from the Property, without
regard to the value of the Property or other security for
the sums secured hereby or the sufficiency thereof for the
payment of such sums. As a method of foreclosure, Mortgagee
may sell the Property at public outcry to the highest bidder

-11-
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for cash in front of the Court House door in the county
where said property is located, either in person or by
auctioneer, after having first given notice of the time,
place and terms of sale by publication once a week for three
(3) successive weeks prior to said sale in some newspaper
published in said county, and, upon payment of the purchase
money, Mortgagee oOr any person conducting the sale for
Mortgagee is authorized to execute to the purchaser at said
sale a deed to the Property so purchased, Mortgagee may bid
at said sale and purchase said Property, or any part
thereof, if the highest bidder therefor. At the foreclosure
sale the Property may be offered for sale and sold as a
whole without first offering it in any other manner or may
be offered for sale and sold in any other manner Mor tgagee
may elect, At the option of the Mortgagee, this mortgage
may be foreclosed as provided by law or in equity, in which
event a reasonable attoney's fee shall, among other costs
and expenses, be allowed and paid out of the proceeds of the
sale. In the event Mortgagee exercises its option to fore-
close the mortgage in equity, Mortgagee may, at its option,
foreclose this mortgage subject to the rights of any tenants
of the Property, and the failure to make any such tenants
parties defendants to any such foreclosure proceeding and to
foreclose its rights will not be, nor be asserted to be by
the Mortgagor, a defense to any proceedings instituted by
the Mortgagee to collect the sum gecured hereby, or any
deficiency remaining unpaid after the foreclosure s8ale of
the Property. Upon the occurrence of an Event of Default,
Mortgagee shall also be entitled to the extent permitted by
law to have a receliver appointed to enter upon and take
possession of the Property and to collect all rents,
revenues, profits and income therefrom and apply the same as
the court may direct. The expenses, including attorneys’
fees, receiver's fees, and all other costs related to the
receivership, shall be secured by this mortgage.

2.03 Waiver of Appraisement, Valuation, Stay, Exten—

sion, and Redemption Laws. Mor tgagor agrees to the full
extent permitted by law that in case of an Event of Default
on its part hereunder, neither Mortgagor nor anyone claiming
through or under it shall or will set up, claim or seek to
rake advantage of any right of appraisement, valuation,
stay, or extension now or hereafter in force in order to
prevent or hinder the enforcement or foreclosure of this
Mortgage, or the absolute gsale of the Property or the final
and absolute putting iInto possession thereof, immediately
after such sale, of the purchasers thereat, Mortgagor fur-
ther waives the right toc petition for the appointment of
appraisers following foreclosure.

-12-
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2.04 Suits to Protect the Mortga ed Property. Mort-

gagee shall have the power and authority to Institute and
maintain any suits and proceedings as Mortgagee may deem
advisable to prevent any impairment of the Property by any
acts which may be unlawful or any violation of this Mortgage
and to preserve or protect its interest in the Property.

2.05 Delay or Omisgion No Waiver. NoO delay or omission
of Mortgagee or of any holder of the Note to exercise any
right, power or remedy accruing upon any Event of Default
shall exhaust or impair any such right, power or remedy Or
shall be construed to waive any such Event of Default or toO
constitute acquiescence therein. Every right, power and
remedy given to Mortgagee may be exercised from time to time
and as often as may be deemed expedient by Mortgagee.

5. 06 No Waiver of One Default to Affect Another. No
waiver of any Event of Default hereunder shall extend to or
affect any subsequent or any other Event of Default then
existing, or impair any rights, powers oOr remedies conse-
guent thereon.

2.07 Remedies Cumulative. Notwithstanding the provi-
sions of Section 2.02, no right, power Or remedy conferred
upon or reserved to Mortgagee by the Note, this Mortgage or
any other instrument securing the Note is exclusive of any
other right, power or remedy, but each and every such right,
power and remedy shall be cumulative and concurrent and
chall be in addition to any other right, power and remedy
given hereunder or under the Note or any other instrument
gsecuring the Note, or now OI hereafter existing at law, in
equity or by statute.

ARTICLE I1II

MISCELLANEOUS PROVISIONS

3.01 Heirs, Successors and Assigns Included in
Parties. whenever one of lfhe parties hereto is named or
referred to herein, the heirs, BucCessors and assigns of
gsuch party shall be included, and all covenants and agree-
ments contained in this Mortgage, by or on behalf of Mort-
gagor or Mortgagee, shall bind and inure to the benefit of
their respective heirs, successors and assigns, whether 8O
expressed or not.

3.02 Notices. Any notice given by either party hereto
to the other party shall be in writing and shall be signed
by the party giving notice. Any notice or other document to
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be delivered to either party hereto by the other party shall
be deemed delivered i{f maliled postage prepaid to the party
to whom directed at the address of such party stated above.
This paragraph shall not be deemed to prohibit any other
manner of delivering a notice or other document.

3.03 Invalid Provisions to Affect No Others. In the
event that any of the covenants, agreements, terms or provi-
sions contained in the HNote, this Mortgage or any other
instrument securing the Note shall be invalid, illegal or
unenforceable in any respect, the validity of the remaining
covenants, agreements, terms or provisions contained herein
and in the Note and any other instrument securing the Note
shall be in no way affected, prejudiced or disturbed there-
by.

3.04 Changes or Modifications. Neither this Mortgage
nor any term hereof may be changed, waived, discharged or
terminated orally, or by any action or inaction, but only by
an instrument in writing signed by the party against which
enforcement of the change, waiver, discharge or termination
is sought. Any agreement hereafter made by Mortgagor and
Mortgagee relating to this Mortgage shall be superior to the
rights of the holder of any intervening lien or encumbrance.

3.05 Governing Law. This Mortgage and all of the Loan
Documents shall be governed by the laws of the State of
Alabama.

3J.06 Default Rate. The Default Rate shall be as
provided in the Note.

3.07 Exculpation of Borrower. Notwithstanding
anything contalned herein or in any of the Loan Documents to
the contrary, Mortgagor, its partners (general or limited)
and Daniel Realty Corporation ("DRC") shall not have any
personal liability for payment of the indebtedness evidenced
by the Note, and upon any Event of Default hereunder, the
liability of any of them for payment of the Note shall be
limited solely to the Mortgagor's interest in collateral
given to secure the indebtedness. The holder of the Note
hereby waives any right to, and will not, sue for, or
otherwise seek, any monetary or deficlency judgment against
Mortgagor, its partners (general or limited) or DRC in anhy
action brought on the Note or for foreclosure of this
mor tgage. Provided, however, the foregoing shall not be
congtrued as a waiver of the right of the holder to pursue
and collect a judgment or a deficiency Judgment against
Guarantor under its Guaranty Agreement.

-] -



1. 08 Defeasance. If Mortgagor shall pay or cause to be

paid to Mortgagee the indebtedness hereby secured {including
future advances) in the manner stipulated herein, in the
Note or in any note or notes hereafter delivered to Mort-
gagee, all without deduction or of fset or credit for taxes
or similar charges paid by Mortgagor, and shall keep, petr-
form and observe all and singular the covenants and promises
herein, in the Note, in the Construction Loan Agreement, in
any note or notes hereafter secured by this mortgage, and in
all other Loan Documents, all without fraud or delay, then
the properties, interest and rights hereby granted,
bargained and sold shall cease, determine and be void, but
shall otherwise remain in full force and effect; provided
all covenants herein expressly stated to survive shall

M.} survive, and all indemnities herein shall survive

[~notwithstanding any satisfaction, release, or foreclosure
(or deed in 1lieu of foreclosure) with respect to this
* mortgage.

&0

i IN WITNESS WHEREOF, the undersigned have executed this

4 instrument the day and year first written.

Signed, sealed and delivered MORTGAGOR:
in the presence of:

DANIEL, MEADOW BROOK IV LIMITED
PARTNERSHIP, a Virginia
limited partnership

By: Daniel Realty Corporation,
an Alabama corpo Lon

STATE OF ALABAMA )
)
COUNTY OF sSUELRY )

I, the undersigned, a notary public in and for said
County, in said State, hereby certify that SrePhen_ K.
Monk _ whose name as SR Vifg PREQIDENT
of Daniel Realty Corporation, a corporation, as general
partner of Daniel Headow Brook IV Limited Partnership, a
Virginia limited partnership, is signed to the foregoing
instrument, and who 1is known to me, acknowledged before me
on this day, that being informed of the contents of said
instrument, he, as such cfficer, and with full authority,
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executed the same voluntarily for and as the act of said

corporation, acting in its capacity as general partner as

aforesaid.
Given under my hand and official seal this the 5'4‘ day

of _ Apri, -

2[4]91

s 178 mee 722
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EXHIBIT A

Lot 5, according to the Map and Survey of Meadow Brook
Corporate Park South, Phase II, as recorded in Map Book 12,
Page 10, in the Probate Office of Shelby County, Alabama.

Subject to:

L

2.

Current years taxes not yet overdue.

Pransmission 1line permit to Alabama Power Company
recorded in Real Record 075, Page 634, 1in Probate
Office of Shelby County, Alabama.

Transmission 1line permits to Alabama Power Company
recorded in Deed Book 146, Page 391; Deed Book 109,
Page 490; and Deed Book 112, Page 134 in said Probate
Office.

Title to all minerals underlying East one~half of
southwest one-guarter, Section 31, Township 18 South,
Range 1 West with mining rights and privileges
belonging thereto, as regerved in Deed Book 28,
Page 581, in said Probate Office.

Fifteen-foot storm drainage easement across the South-
west corner as shown by recorded plat in Map Book 172,
Page 10 in said Probate Office.
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