»,

: 4

53!-hﬂs

AR L

STATE OF ALABAMA:
COUNTY OF MONTGOMERY:

[Riverchase)

REAL ESTATFE MORTGAGE AND SECURITY AGREEMENT

P
THIS INDENTURE made this A4 day of u%.i f. - 1988,

between FOLMAR & ASSOCIATES, an Alabama general partnership
(hereinafter called the "Borrower"), mortgagor, and FIRST ALABAMA
BANK, an Alabama banking corporation, whose address is P. 0. Box
511, Montgomery, Alabama 36134 (hereinafter called the "Lender"),

mortgages;

WITNESSET H: |

WHEREAS, Borrower is justly indebted to Lender in the E
principal sum of EIGHT MILLION AND NO/100 DOLLARS ($8,000,000.00)

as evidenced by a certain promissory note of even date herewith
E (hereinafter called the "Note"), payable to Lender in install-
5 ments with interest thereon in the manner and at the rate set
l:: forth therein, sald indebtedness maturing and becoming due and
~— payable in full on the date which is eighteen (18) months from
date hereof.

NOW, THEREFORE, the undersigned, in consideration of the
indebtedness above mentioned, and to secure the prompt payment of
gsame with interest thereon, and any extensions or renewals of
same, and further to secure the performance of the covenants,
conditions and agreements hereinafter set forth, have bargained
and sold and do hereby GRANT, BARGAIN, SELL and CONVEY unto the
Lender, its successors and assigns, the following described land,
real estate, buildings, fixtures and improvements {which
together with any additinnal such property hereafter acquired by
the Borrower and subject to the lien of this Mortgage is here-
after sometimes referred to as the "Mortgaged Property”) to-wit:

(a) All that tract or parcel or parcels of land situated in
the Counties of Jefferson and Shelby, State of Alabama, more

particularly described in Exhibit “A" attached hereto and made a

part hereof as 1f fully set out herein:

C hdes
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(b} All buildings, structures and improvements of every
kind whatsoever now or hereafter situated on the property
described in Exhibit "A" and all fixtures, machinery and equip-
ment of every nature whatscever now or hereafter owned by the
Rorrower and located in, on and used or intended to be used in
connection with or with the operation of said property, build-
ings, structures or other improvements, including all extensions,
additions, improvements, betterments, renewals and replacements
to any of the foregoing.

TOGETHER with all easements, rightis of way, gores of land,
streets, ways, alleys, passages, sewer rights, waters, water
courses, privileges, liberties, tenements, hereditaments, and '
appurtenances whatsoever, in any way belonging, relating or
appertaining to any of the property hereinabove described, or
which hereafter shall in any way belong, relate or be appurtenant
thereto, whether now owned or harecafter acquired by the Borrower,
and the reversion and reversions, remainder and remainders,

rents, issues, profits thereof, and all the estate, rights,
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title, interest, property, possession, claim and demand what-
soever at law, as well as in equity of the Borrower of, in and to
the same, including but not limited to:

{a) All rents, profits, issues and revenues of the Mort-
gaged Property from time to time accruing, whether under leases
or tenancies now existing or hereafter created, reserving to
Borrower, however, so long as Borrower is not in default here-
under, the right to receive and retain the rents, issues and
profits thereof: and

(b) All judgments, awards of damages and settlements
hereafter made resulting from condemnation proceedings or the
taking of the Mortgaged Property ©r any part thereof under the
power of eminent domain, or for any damage (whether caused by
such taking or otherwise) to the Mortgaged Properly Or the
improvements thereon or any part thereof, or to any rights
appurtenant thereto, including any award for change of grade or

gstreets. Lender is hereby anthorized on behalf and in the name
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of Borrower to execute and deliver valid acquittances for, and to
appeal from, any such judgments or awards. Lender may apply all
such sums or any part thereof so received, after the payment of
all its expenses, including costs and attorney's fees, on the
indebtedness secured hereby in such manner as it elects, or at
its option, the entire amount or any part thereof so received may
be released.

TO0 HAVE AND TO HOLD the Mortgaged Property and all parts
thereof unto the Lender, its successors and assigns forever,
subject however to the terms and conditions herein:

PROVIDED, HOWEVER, that these presents are upon the condi-
tion that, if the Borrower shall pay or cause to be paid to the
Lender the principal and interest payable under the Note, at the
times and in the manner stipulated therein and herein, all
without any deduction or credit for taxes or other similar
charges paid by the Borrowar, and shall keep, perform and cobserve
all and singular the covenants and promises in the Note and any
renewal, extension or modification thereof, and in this Mortgage
and in all other agreements and instruments made and executed by
Borrower in connection with this loan, then this Mortgage, and
all the properties, interest and rights herein granted, bargained
and sold shall cease, terminate and be void, but shall otherwise
remain in full force and effect.

AND the Borrower covenants and agrees with the Lender as

follows:

ARTICLE I

1.01 PERFORMANCE OF NOTE AND MORTGAGE. The Borrower will
perform, observe and comply with all provisions hereof and of the
Note secured hereby and will duly and punctually pay to the
lLender the sum of money expressed in the Note with interest
thereon and all other sums required to be paid by the Borrower
pursuant to the provisions of this Mortgage, all without any
set-off, deduction or c¢redit for taxes or other similar charges
paid by the Borrower.

1.02 WARRANTY OF TITLE. The Borrower warrants that
Borrower is lawfully seized of an indefeasible estate in fee
simple in the land and real property hereby mortgaged and has
good and absolute title to all existing personal property hereby
mortgaged and has good right, full power and lawful authority to
sell, convey and mortgage the same in the manner and form
aforesaid; that, except for the lien for current ad valorem taxes
not yet due and payable, and except as may be set forth on
Exhibit “A" the same is free and clear of all liens, charges and
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encumbrances whatscever, and that Borrower shall and will warrant
and forever defend the title thereto unto the lL.ender, 1its
successors and assigns against the lawful claims of all persons
vhomsoever. Borrower further warrants and represents that no

part of the Mortgaged Property constitutes the homestead of any
person.

1.03 TAXES, UTILITIES AND LIENS. (a) The Borrower will pay
promptly, when and as due, and will promptly exhibit to the
Lender receipts for the payment of, all taxes, assassments, water
rates, dues, charges, fines and impositions of every nature
whatsoever imposed, levied or assessed or to be imposed, levied,
or assessed upon or against the Mortgaged Property or any part
thereof, or upon the interest of the Lender in the Mortgaged
Property, as well as all income taxes, assessments and other
governmental charges lawfully lavied and imposed by the United
States of America or any state, county, municipality or other
taxing authority upon the Borrower or in respect of the Mortgaged
Property or any part thereof; or any charge which, if unpaid,
would become a lien or charge upon the Mortgaged Property prior
to or egual with the lien of the Mortgage, or would have priority
or equality with the Mortgage in distribution of the proceeds of
agy foreclosure sale of the Mortgaged Property Or any part
therect.

(b) The Borrower will promptly pay all charges by utility E
companies, whether public or private, for electricity, gas,
water, sewer or other utilities.

(¢) The Borrower shall promptly pay or remove and will not
suffer to be created or to remain outstanding upon any of the
Mortgaged Property any mechanic's, materialman's, laborer's,
statutory or other lien which might or could be prior to oOr equal
with the lien of the Mortgage.

1.04 INSURANCE. (a) The Borrower will procure for,
deliver, to, and maintain for the benefit of, the Lender during
the term of this Mortgage, insurance policies, in such amounts as
the Lender shall require, insuring the Mortgaged Property against
fire, extended coverage, and such other insurable hazards,
casualties and contingencies as the Lender may require. The
form of such policies and the companies igsuing them shall be
acceptable to the Lender. All policies shall contain a standard
non-contributory mortgagee endorsement approved by Lender,making
josses payable to the Lender. At least fifteen (15) days prior
to the expiration date of all such policies, renewals thereof
gatisfactory to the Lender shall be delivered to the Lender. The
Borrower shall deliver to the Lender receipts evidencing the
payment of all such insurance policies and renewals. 1In the
event of the foreclosure of this Mortgage or any other transfer
of title to the Mortgaged Property in extinguishment of the
indebtedness secured hereby, all right, title and interest of the
Borrower in and to all insurance policies then in force shall
pass to the purchaser or transferee.

(b The Lender is hereby authorized and empowered, at its
option, to adjust or compromise any loss under any insurance
policies on the Mortgaged Property, and to collect and receive
the proceeds from any such policy or policies. Each insurance
company is hereby authorized and directed to make payments for
all such losses, directly to the Lender, instead of to the
Borrower and Lendex jointly. After deducting from said insurance
proceeds any expenses incurred by it in the collection or -
handling of said funds, the Lender may apply the net proceeds, at
its option, either toward restoring the improvements, Or as a
credit on any portion of the Mortgage indebtedness selected by
it, whether then matured or to mature in the future, or at the
option of the Lender, such sums either wholly or in part may be
paid over to the Borrower to be used to repair such buildings, or
to build new buildings in their place or for any other purpose OX
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object satisfactory to the Lender, without affecting the lien of
the Mortgagee for the full amount secured hereby before such
payment took place. Lender shall not be held responsible for any
failure to collect any insurance proceeds due under the terms of
any policy regardless of the cause of such failure.

(c) 1f the Mortgaged Property or any part thereof is ever
designated as a part of a flood plain area or any other designa-
tion which would make such property subject to the Flood Disaster
Protection Act of 1973, as amended heretofore or hereafter, or
any similar law, then Borrower agrees to comply with the require-
ments of said law (including all regulations and other require-
ments applicable thereto) in order that flood insurance will be
available to said Borrower. Thereafter, Borrower agrees to
obtain for the benefit of Lender a flood insurance policy
gatisfactory to Lender in all respects (including amount,
insurser, form and otherwise), to deliver such policy to Lender ae
soon as possible, to pay all expenses in connection therewith and
to maintain such insurance in full force and effect in all times
at Borrower's expense.

1.05 CONDEMNATION. If all or any part of the Mortgaged
Property shall be damaged or taken through condemnation (which
term used in this Mortgage shall include any damage or taking by
any governmental authority, and any transfer by private sale in
lieu thereof), either temporarily or permanently, the entire
indebtedness secured hereby shall at the option of the Lender

become immediately due and payable. The Lender shall be entitled

w=| to all compensation, awards, and other payments or relief
) therefor and is hereby authorized, at its option, to commence,

S
-

appear in and prosecute, in its own or the Borrower's name, any
action or proceedings relating to any condemnation, and to settle
or compromise any claim in connection therewith., All such
compensation, awards, damages, claims, rights of action and
proceeds and the rights thereto are hereby agssigned by the
Borrower to the Lender, who, after deducting therefrom all its
expenses, including reasonable attorney's fees, may release any
moneys 8o received by it without affecting the lien of this
Mortgage or may apply the same in such manner as the Lender shall
determine to the reduction of the sums secured hereby, and any
balance of such moneys then remaining shall be paid to the
Borrower. The Borrower agrees to execute such further assignment
of any compensations, awards, damages, claims, rights of actiocn
and proceeds as the Lender may require.

1.06 CARE OF THE PROPERTY. (a) The Borrower will preserve
and maintain the Mortgaged Property in good condition and repair,
and will not commit or suffer any waste and will not do or suffer
to be done anything which will increase the risk of fire or other
hazard to the Mortgaged Property or any part thereof.

(b} If the Mortgaged Property or any part thereof is damaged
by fire or any other cause, the Borrower will give immediate
written notice of the same to the Lender.

(c) The Lender is hereby authorized to enter upon and
inspect the Mortgaged Property at any time during normal business
hours.

(d) The Borrower will promptly comply with all present and
future laws, ordinances, rules and regulations of any governmern-
tal authority affecting the Mortgaged Property or any part
thereof.

(e) 1f all or any part of the Mortgaged Property shall be
damaged by fire or other casualty, the Borrower will promptly
restore the Mortgaged Property to the eguivalent of its original
condition, regardlass of whether or not there shall be any
insurance proceeds therefor. If a part of the Mortgaged Properiy
shall be physically damaged through condemnation, the Borrower
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will promptly restore, repalr oOr alter the remaining property in
a manner satisfactory to the Lender.

1.07 FURTHER ASSURANCES; AFTER ACQUIRED PROPERTY. At any
time, and from time to time, upon request by the Lender, the
Borrower will make, execute and deliver Or cause to be made,
executed and delivered, to the Lender and, where appropriate, to
cause to be recorded and/or filed and from time to time there-

- fter to be re-recorded and/or refiled at such time and in such
offices and places as shall be deemed desirable by the Lender any
and all such other and further mortgages, instrumenta of furthex
assurance, certificates and other documents as may, in the
opinion of the Lender, be necessary or desirable in order to
effectuate, complete, enlarge, or perfect, or to continue and
preserve the obligation of the Borrower under the Note and this
Mortgage, and the lien of this Mortgage as a first and prior lien
upon all of the Mortgaged Property, whether now owned or here-
after acquired by the Borrower. Upon any failure by the Borrower
so to do, the Lender may make, execute, and record any and all
such mortgages, instruments, certificates, and documents for and
in the name of the Borrower and the Borrower hereby irrevocably
appoints the Lender the agent and attorney-in-fact of the
norrower so to do. The lien hereof will automatically attach,
without further act, to all after acquired property attached to
and/or used in the operation of the Mortqaged Property OY any
part thereotf.

1.08 LEASES AFFECTING MORTGAGED PROPERTY. The Borrower
will comply with and observe its obligations as landlord under
all leases affecting the Mortgaged Property or any part thereof.
If requested by Lender, Borrower will furnish Lender with
executed copies of all leases now Or hereatter created on said
premises; and all leases now or hereafter entered into will be in
form and substance subject to the approval of Lender. Borrower
will not accept payment of rent more than one (1) month in
advance without the express written consent of Lender. If
requested by the Lender, the Borrower will assign tc the Lender
as additional security any and all such leases whether now
existing or hereafter created, including, without limitation, all
rents, royalties, issues and profits of the premises from time to
time accruing, and will not cancel, surrender or modify any lease
so assigned without the written consent. of the Lender.

1.09 EXPENSES. The Borrower will pay or reimburse the
Lender for all reasonable attorney’s fees, costs and expenses
incurred by the Lender in any proceedings involving the estate of
a decedent or an insolvent, or in any action, proceeding or
dispute of any kind in which the Lender is made a party, oOr
appears as party plaintiff or defendant, affecting the Note,
Mortgage, Borrower or Mortgaged Property, including but not
1imited to the foreclosure of this Mortgage, any condemnation
action involving the Mortgaged Property, Or any action to protect
the security herecf; and any such amounts paid by the Lender
shall be added to the indebtedness and secured by the lien of
+his Mortgage and such amounts shall bear interest at a rate
which is three (3%) percent above the rate of interest stated in
the Note.

1.10 PERFORMANCE BY LENDER OF DEFAULTS BY BORROWER. If the
Borrower shall default in the payment of any tax, lien, asBsess-
ment or charge levied or assessed against the premises, in the
payment of any insurance premium, in the procurement of insurance
coverage and the delivery of the insurance policies required
heoreunder, or in the performance or observance of any other
covenant, condition or term of this Mortgage, then the Lender, at
its option, may perform or observe the same, and all payments
made or costs incurred by the Lender in connection therewith
shall be secured hereby and shall be, without demand, immediately
repaid by the Borrower to the Lender with interest thereon at a
rate which is three (3%) percent above the rate stated in the

-6 -
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Note. The Lender shall be the sole judge of the legality,
validity and priority of any such tax, lien, assessment, charge,
claim and premium, of the necessity for any such actions and of
the amount necessary to be paid in satisfaction thereof. The
Lender is hereby empowered to enter and to authorize others to
enter upon the Mortgaged Property or any part thereof for the
purpose of performing or observing any such default, covenant,
condition or term, without thereby becoming liable to the
Borrower Oor any person in possession holding under the Borrower.

ARTICLE II

2.01 EVENT OF DEFAULT. The term "Event of Default”,
wherever used in this Mortgage, shall mean any one or more of the
following events:

(a) Failure by the Borrower to pay as and when due and
payable any installments of principal and/or interest due under
the Note: or

(b) Failure by the Borrower to duly perform or observe any
other term covenant, condition, agreement or warranty of this
Mortgage for thirty (30) days or more; or

(c) Any default or the occurrence of any default under the
Construction Loan Agreement, the Note or any other document
securing the Note; or

(d) The making or furnishing of any representation, state-
ment, or warranty to Lender by or on behalf of any Borrower which
is incorrect in any material respect when made or furnished;

(e) The filing by the Borrower of a voluntary petition in
bankruptcy or the Borrower's adjudication as a bankrupt or
insolvent, or the filing by the Borrower of any petition or
answer seeking or acquiescing in any reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar
relief for itself under any present or future federal or state
law or regulation relating to bankruptcy, insolvency or other
relief for debtors; or the Borrower's seeking or consenting to or
acquiescence in the appointment of any trustee, receiver oOr
liquidator of the Borrower or of all or any substantial part of
the Mortgaged Property or of any or all of the rents, revenues,
issues, earnings, profits or income thereof; or the making of any
general assignment for the benefit of creditors or the admission
in writing of its inability to pay its debts generally as they
become due; or

(f) The entry by a court of competent jurisdiction of an
order, Jjudgment or decree approving a petition filed against the
Borrower seeking amy reorganization, arrangement, composition,
readjustment, liquidation, dissolution or gimilar relief under
any present or future federal or state law or regulation relating
to bankruptcy, insolvency, or other relief for debtors, which
order, judgment or decree remains unvacated and unstayed for an
aggregate of sixty (60) days (whether or not consecutive) from
the date of entry thereof; or the appointment of any trustee,
receiver or ligquidator of the Borrower oOx of all or any substan-
tial part of the Mortgaged Property or of any or all cof the
rents, revenues, issues, earnings, profits or income thereof
without the consent or acguiescence of the Borrower which
appointment shall remain unvacated and unstayed for an aggregate
of sixty (60) days (whether or not consecutive).

(g} The acceleration of the due date of any obligation of
Borrower to the Lender prior to the expressed maturity date
thereof; or
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(h} The attachment, selzure of or levy upon any of the

Mortgaged Property under any legal pro
within ten days;

2.02 ACCELERATION OF MATURITY.

cegs which is not removed

1f an Event of Default

shall have occurred, then the entire principal amount of the
indebtedness secured hereby with interest accrued thereon shall,
at the option of the Lender, become due and payable without

notice or demand; and any omission on
exercise such option when entitled to
sidered as a waiver of such right.

the part of the Lender to
do so shall not be con-

2.03 RIGHT OF LENDER TO ENRTER AND PAKE POSSESSION. (a) If

an Event of Default shall have occurre
Borrower, upon demand of the Lender, 8
the Lender the actual possession, and
law, the Lender may enter and take pos
gaged Property, and may exclude the Bo
employees wholly therefrom.

d and be continuing, the
hall forthwith surrender to
to the extent permitted by
gesgsion of all the Mort-
rrower and its agents and

(b} Upon every such entering upon or taking of peossession,

the Lender may hold, store, use, Opera
Mortgaged Property and conduct the bus

te, manage and control the
iness thereof, and from

time to time (1) make all necessary and proper maintenance,

repairs, renewals, replacements, addit

iona, betterments and

improvements thereto and thereon and purchase OT othervwise
acquire additional fixtures, personalty and other property; (ii)

insure or keep the Mortgaged Property
operate the Mortgaged Property and exe
powers of the Borrower in its name oY
the same; (iv) enter into any and all

insured; (iii) wanage and
rcise all the rights and

otherwise, with respect to
agreements with respect to

the exercise by others of any of the powels herein granted the

Lender, all as the Lender from time to

time may determine to be

to its best advantage; and the Lender may collect and receive all

the income, revenues, rents, isgues an
including those past due as well as th
and, after deducting (aa) all expenses
managing and operating the Mortgaged P
sation for the services of all persons
poses); (bb) the cost of all such main
replacements, additions, betterments,

and acquisitions; (cC) the cost of BuC
taxes, assessments and other charges p
Mortgage as the Lender may determine t
chargeg upon the Mortgaged Property Or
the reasonable compensation, expenses

attorneys as agent of the Lender; shal
the moneys so received by the Lender,

accrued interest, then to the payment

by Lender pursuant to the terms of thi
the payment of overdue installments of

d profits of the same
ose accruing thereafter
of taking, holding,
roperty (including compen-=
employed for such pur-
tenance, repairs, renewals,
improvements and purchases
h insurance; (dd) such
rior to the lien of this
o pay; (ee) other property
any part thereof; and (ff)
and disbursements of the
1 apply the remainder of
first to the payment of
of any other sums advanced
s Mortgage; and finally to
principal.

(¢) Whenever all such Events of Default have been cured and

satisfied, the Lender may, at its opti

on, surrender possession of

the Mortgaged Property Lo the Borrower, its successors OL

assigns. The same right of taking pos
exist if any subsequent Event of Defau
continuing.

session, however, shall
it shall occur and be

5.04 RECEIVER. (a) If an Event of Default shall have
occurred and be continuing, the Lender, upon application to a

court of competent jurisdiction, shall

be entitled, without

notice and without regard to the adeguacy of any gecurity for the

indebtedness hereby secured or the sol

vency or any party bound

for its payment, to the appointment of a receiver to take
possession of and to operate the Mortgaged Property and to
collect the rents, profits, igsues, and revenues thereof.

(b) The Borrower will pay to the

Lender upon demand all

expenses, including receiver's fees, attorney's fees, costs and
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agent's compensation, incurred pursuant to the provisions
contained in this Section 2.04: and all such expenses shall be
secured by this Mortgage and all such amounts shall bear interest

at the rate of interest as required by the provisions of Section
llﬂgi

2.05 LENDER'S POWER OF ENFORCEMENT. If an Event of Default
shall have occurred and be continuing, the Lender may, either
with or without entry or taking possession as hereinabove
provided or otherwise, proceed by guit or suits at law or in
equity or any other appropriate proceeding or remedy (a) to
enforce payment of the Note or the performance of any term
thereof or any other right, (b) to foreclose thig Mortgage and to
sell, as an entirety or in separate lots or parcels, the Mort-~
gaged Property, as provided by law, and {c¢) to pursue any other
remedy available to it, all as the Lender shall deem most
effectual for such purposes.

2.06 POWER OF SALE. If an Event of default shall have
occurred Lender may sell the Mortgaged Property at public outcry
to the highest bidder for cash in front of the Courthouse door in
the county where the Mortgaged Property is located, either in
person or by auctioneer, after having first given at least twenty !
(21) days notice of the time, place and terms of sale together
with a description of the property to be sold, by publication
once a week for three (3) successive weeks prior to said sale in
4 newspaper of general circulation published in said county and,
upon payment of the purchase money, Lender or any person conduct-
ing the sale for Lender is authorized to execute to the purchaser
at said sale a deed to the property so purchased. Lender may bid
at said sale and purchase the Mortgaged Property, or any part
thereof, if the highest bidder therefor. At the foreclosure sale
the Mortgaged Property may be offered for sale and sold as a
whole without first offering it in any other manner or may be
offered for sale and sold in any other manner as Lender may
glect.

2.07 APPLICATION OF FORECLOSURE PROCEEDS. The proceeds of
any foreclosure sale pursuant to Section 2.06 shall be applied as
follows:

(a) First, to the expenses of making the sale, including a
reasonable auctioneer's fee and reasonable attorney's fee for
such services as may be necessary in the collection of said
indebtedness or the foreclosure of this Mortgage:

(b) Second, to the repayment of any money, with interest
thereon, which Lender may have paid, or become liable to pay, or
which it may then be necessary to pay for taxes, insurance,
assessments or other charges, liens, or debts as hereinabove
provided; )

{(c) Third, to the payment and satisfaction of the indebted-
ness hereby specially secured with interest to date of sale; and

(d) Fourth, the balance, if any, shall be paid to the party
or parties appearing of record to be the owner of the premises at
the time of the sale after deducting any expenses of ascertaining |
who is such owner.

2.08 LENDER'S OPTION ON FORECLOSURE. At the option of the
Lender, this Mortgage may be foreclosed as provided by law or in
equity, in which event a reasonable attorney's fee shall, among
other costs and expenses, be allowed and paid out of the proceeds
of the sale. 1In the event Lender exercises its option to
foreclose the Mortgage in equity, Lender may, at is option,
foreclose this Mortgage subject to the rights of any tenants of
the Mortgaged Property, and the failure to make any such tenants
parties defendants to any such foreclosure proceedings and to
foreclose their rights will not be, nor be asserted to be by the
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Rorrower, a defense to any proceedings instituted by the Lender
to collect the sums secured hereby, or any deficliency remaining
unpaid after the foreclosure sale of the Mortgaged Property.

2.09 WAIVER OF EXEMPTION. Borrower waives all rights of
exemption pertaining to real or personal property as to any
indebtedness secured by or that may be secured by this Mortgage,
and Borrower waives the benefit of any statute regulating the
obtaining of a deficiency judgment or requiring that the value of

the premises be set off against any part of the indebtedness
secured hereby.

2.10 SUITS TO PROTECT THE MORTGAGED PROPERTY. The Lender
shall have power (a) to institute and maintain such suits and
proceedings as it may deem expedient to prevent any impairment of
the Mortgaged Property by any acts which may be unlawful or in
violation of the Mortgage; (b) to preserve or protect its
interest in the Mortgaged Property and in the income, revenues,
rents and profits arising therefrom, and (c) to restrain the
enforcement of or compliance with any legislation or other
governmental enactment, rule or order that may be unconstitu-
tional or otherwise invalid, if the enforcement of or compliance
with such enactment, rule or order would impair the security ‘
hereunder or be prejudicial to the interest of the Lender.

I

2.11 DELAY OR OMISSION NO WAIVER. No delay or omission of
the Lender or of any holder of the Note to exercise any right, |
power or remedy accruing upon any default shall exhaust or impair
any such right, power or remedy OI shall be construed to be a
waiver of any such default or acquiescence therein; and every
right, power and remedy given by this Mortgage to the Lender may
bae exercised from time to time and as often as may be deemed
expedient by the Lender.

2.12 NO WAIVER OF ONE DEFAULT TO AFFECT ANOTHER. No waiver
of any default hereunder shall extend to or shall affect any
subsequent or any other then existing default or shall impair any
rights, powers or remedies consequent thereto.

2.13 BORROWER NOT RELEASED. If the Lender (a) grants
forbearance or an extension of time for the payment of any sums
secured hereby; (b) takes other or additional security for the
payment thereof; (c) waives or does not exercise any right
granted herein or in the Note; (d) releases any part of the
Mortgaged Property from the lien of the Mortgage or otherwise
changes any of the terms of the Note or Mortgage; or (e) makes or
consents to any agreement subordinating the lien hereof: any
such act or omission shall not release, discharge, modify, change
or affect the original liability of the Borrower under the Note
or this Mortgage, or of any endorser, surety or guarantor; nor
shall any such act or omission preclude the Lender from exercis-
ing any right, power or privilege herein granted or intended to
be granted in the event of any other default then made or of any
subsequent default, nor, except as otherwise expressly provided
in an instrument or instruments executed by the Lender shall the
lien of this Mortgage be altered thereby. In the event of the
gsale or transfer by operation of law or otherwise of all or any
part of the Mortgaged Properiy, the Lender, without notice to any
person or corporation is hereby authorized and empowered to deal
with any such grantee or transferee with reference to the
Mortgaged Property or the indebtedness secured hereby, or with
raference to any of the terms or conditions hereof, as fully and
to the same extent as it might deal with the original parties
hereto and without in any way releasing or discharging any of the
liabilities or undertakings hereunder.

2.14 DISCONTINUANCE OF PROCEEDINGS; POSITION OF PARTIES
RESTORED. In case the Lender shall have proceeded to enforce any
right or remedy under this Mortgage by foreclosure, entry or
otherwise, and such proceedings shall have been discontinued or
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abandoned for any reason, or shall have been determined adversely
to the Lender, then and in every such case the Borrower and the
Lender shall be restored to thelr former positions and rights
hereunder, and all rights, powers and remedies of the Lender
shall continue as if no such proceeding has been taken.,

2.15 REMEDIES CUMULATIVE. No right, power or remedy
conferred upon or reserved to the Lender by thie Mortgage is
intended to be exclusive of any right, power or remedy, but each
and every such right, power and remedy shall be cumulative and
concurrent and shall be in addition to any other right, power and
remedy given hereunder or now or hereafter existing at law or in
equity or by statute.

ARTICLE IJI

3.01 SUCCESSORS AND ASSIGNS INCLUDED IN PARTIES. Whenever
in this Mortgage one of the parties hereto is named or referred
to, the heirs, administrators, executors, successors and assigns
of such party shall be included, and all covenants and agreements
contained in this Mortgage by or on behalf of the Borrower or by
or on behalf of Lender shall bind and inure to the benefit of !
their respective heirs, administrators, executors, successore and
assigns, whether so expressed or not.

3.02 HEADINGS AND PRONOUN AND SINGULAR/PLURAL REFERENCES.
The headings of the articles, sections, paragraphs and sub-
divisions of this Mortgage are for convenlience of reference only,
are not to be considered a part hereof, and shall not limit or
otherwise affect any of the terms hereof. The masculine pronoun,
wherever herein used, shall mean and include the appropriate
feminine or neuter pronoun. Wherever herein used and where
appropriate, the singular number shall include the plural, and
the plural number shall include the singular.

wox 177 mce 487

3.03 INVALID PROVISIONS TO AFFECT NO OTHERS. 1In case any
one or more of the covenants, agreements, terms or provisions
contained in this Mortgage or in the Note shall be invalid,
illegal or unenforceable in any respect, the validity of the
remaining covenants, agreements, terms or provisgions contained
herein and in the Note shall be in no way affected, prejudiced or
disturbed thereby.

3.04 CONSTRUCTION LOAN AGREEMENT. The indebtedness secured
hereby is being advanced to the Borrower by Lender in accordance
with a Construction Loan Agreement (the “"Agreement"), the terms
of which Agreement by reference are incorporated as a part
hereof. In the event of a conflict or inconaistency between any
provision in this Mortgage and any provision in said Agreement,
the terms of the Agreement shall control. This Mortgage secures
the performance on the part of the Borrower of each and every
covenant, condition and agreement contained in said Agreement and
in all other agreements or instruments made by Borrower in favor
of Lender with respect to this loan. 1In the event of a default
in the terms of said Agreement or such other agreements or
instruments, such default shall constitute an event of default
hereunder entitling the Lender to pursue the remedies, including
the foreclosure of this Mortgage, as provided in the case of an
Event of Default.

3.05 SECURITY AGREEMENT. This mortgage shall alsoc con-
stitute a security agreement under the Uniform Commercial Code of
the State of Alabama and Borrower does hereby grant Lender a
security interest in all personal property of Borrower situated
or to be situated on the real estate hereinabove described
including without limitation the following: all building
materials, equipment, fixtures and fittings of every kind or
character now owned or hereafter acquired by the Borrower for the
purpose of being used or useful in connection with the improve-
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menta located or to be located on the hereinabove described real
estate, whether such materiala, equipment,fixtures and fittings
are actually located on or adjacent to said real estate or not,
and whether in storage or otherwise,wheresocever the same may be
located. Personal property herein conveyed and encumbered shall
include, but without limitation,all lumber and lumber products,
bricks, building stones and building blocka, sand and cement,
roofing material, paint,doors, windows, hardware, nails, wires
and wiring, plumbing and plumbing fixtures, heating and air
conditioning equipment and appliances, electrical and gas
equipment and appliances, pipes and piping, ornamental and
decorative fixtures and in general all building materials and
equipment of every kind and character used or useful in connec-
tion with said improvements.

Borrower covenants and agrees to execute, file and refile
such financing statements, continuation statements or other
documents as Lender shall require from time to time with respect
to such personal property. If an event of default occurs, the
mortgagee shall have all rights and remedies of a secured party
under the Uniform Commercial Code of Alabama.

3.06 CERTIFICATION. Certification is hereby made that this
Mortgage is not intended to be a future advance or open-end
mortgage and that no additional or subsequent advances will be
made under this inatrument.

IN WITNESS WHEREOF, Borrower has executed these presents on

e~
this the 2Q.J day of 5;{}_1 e Sh ., 1988.

BORROWER (MORTGAGOR) 3

FOLMAR & ASSOCIATES

(SEAL)

STATE OF ALABAMA:
COUNTY OF MONTGOMERY:

I, the undersigned authority in and for said County in said
State, hereby certify that James M. Folmar, whose name as Partner
of Folmar & Associates, an Alabama general partnership, is signed
to the foregoing instrument, and who is known to me, acknowledged
before me on this day that, being informed of the contents of the
instrument, he as such agent and with full authority, executed
the same voluntarily on the day the same bears date.

Given upder my hand and cfficial seal thisg?zmﬁf day of
s 1988.

NOTARY PUBLIC, ZOL%EOHERY COUNTY,

ALABAMA o
My Commission Expiresa: f- Lf- 3:7




LR I

am - -
. L, -
et

This instrument prepared by:

Harold D. Parkman, Esqg.

Hand, Arendall, Bedsole, Greaves & Johnston
3000 First Natjional Bank Building

Mobile, Alabama 36602

soox 177 e 489
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EXHIBIT A
TO REAL ESTATE MORTAGE AND SECURITY AGREEMENT
HOOVER, ALABAMA

STATE OF ALABAMA
JEFFERSON COUNTY

A parcel of land situated in the Northeast Quarter of Section 24,
Township 19 South, Range 3 West and West Half of Section 19, Township 19
South, Range 2 West, Jefferson County, Alabama and in the Southeast
Quarter of Section 24, Township 19 South, Range J West, in Shelby
County, Alabama and being more particularly described as follows:

Commence at the Northeast Corner of Section 24, Township 19 South, Range

3 West; thence North 88°58'25" West along the north line of said Section

24, 618.94 feet to a point; thence South 20°02'58" East, 1059.79 feet to

“a point 25 feet southerly of the centerline of Data Center Drive; thence
continue along the previously described course, 433,66 feet to the
approximate centerline of the Cahaba River; thence along said centerline

of the Cahaba River the following courses: South 33°20°'32" West, 37.15
feet: South 16°23'24" West, 25.03 feet to the POINT OF BEGINNING; thence
continue along said centerline of the Cahaba River the following
courses: South 16°23'24" West, 18.58. feet; South 15°04'56" East, 541.33
feet: South 23°08'00" East, 222.85 feet; South 01°07:'08" East, 216.30
gfeet; South 39°34'01" West, 236.88 feet; and South 45°24'27" West,
il 416.19 feet to a point on the easterly right-of-way margin of U. 3.
=, Highway 31, said point being 150 feet easterly of the centerline of
< U, S, Highway 31; thence North 26°23'50" West along said easterly right-
— of-way margin, 201.95 feet to a point; thence leaving said right-of-way
margin, proceed North 62°07'44" East, 239.50 feet to a point; thence
~{ North 26°23'50" West and paraliel to said right-of-way margin, 147.00
feet to a point; thence North 72°08'03" West, 73.98 feet to a point;
x thence South 62°07°'44" West, 186.50 feet to a point on the easterly
2 right-of-way margin of U, S. Highway 31, said point being 150.00 feet
easterly of the centerliine of U. 3. Highway 31; thence North 26°23'50"
West along said easterly right-of-way margin, £82.72 feet to a point;
thence South 63°36'10% West along said easterly right-of-way margin,
50.00 feet to a point, said point being 100.00 feet easterly of the
centerline of safd U. S, Highway 31; thence North 26°23'50" West along
said easterly right-of-way margin, 416.79 feet to a point; thence
leaving said easterly right-of-way margin, proceed North 63°52°'22" tast,
271.98 feet to a point; thence North 25°27'37" West, 20.00 feet to the
beginning of a curve to the left, said curve having a central angle of
10°07'14", a radius of 310.00 feet, an arc of 54,76 feet and a chord
which bears North 30°31'13" West for 54,69 feet; thence proceed north-
westerly along the arc of said curve, 54,76 feet to the end of said
curve:; thence North 35°34'51" West, 121.67 feet to the beginning of a
curve to the left, said curve having a central angle of 82°11'28%, a
radius of 25,00 feet, an arc of 35.86 feet and 2 chord which bears North
77°29'33" West for 32.87 feet; thence proceed northwesterly along the
arc of said curve, 35.86 feet to a point; thence North 28°35'17" West,

5 00 feet to a point on the southerly right-of-way margin of Data Center
Driuefﬁiaid point being 25.00 feet southerly of the centerline of said
Data Cekter Drive, said point along being on a curve to the left, said
curve having a centra) angle of 11°56'21", a radius of 429.69 feet, an
arc of 89.54 feet, and a chord which bears North 55°26'33" East for
89.38 feet: thence proceed northeasterly along said southerly right-of-
way margin and along the arc of said curve, 89.54 feet to the end of
said curve: thence North 49°28'23" East along said southerly right-of-
way margin, 12,52 feet; thence leaving said southerily right-of-way
margin, South 26°23°'50" East, 447.25 feet; thence North 63°36°'10" East,
561.80 feet to the POINT OF BEGINNING. |

Containing 19.003 acres, more or less.
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