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STATE OF ALABAMA COUNTY OF SHELBY

O E A EEMENT
KNOW ALL MEN BY THESE PRESENTS THAT:

Southlake Village, Ltd., an Alabama limited partnership (the
"Mortgagor”) (a) to secure the performance and observance by
Mortgagor of all covenants and conditions c¢ontained in the
$4,100,000 Note and the Loan Agreement (as hereinafter defined},
in any renewal, replacement, extension or modification thereof,
in this mortgage and security agreement (the "Mortgage™) and 1in
211 other instruments securing the Note; and (b) also to secure:
(i} all future advances and readvances that may gsubsequently be
made to Mortgagor by Mortgagee (as herelnafter defined),
evidenced by the aforesaid Note and all renewals, modifications,
extensions or replacements thereof; provided, however, that
nothing contained herein shall create an obligation on the part
of Mortgagee {as hereinafter defined) to make future advances or
readvances to Mortgagor and (ii) all other indebtedness of
Mortgagor to Mortgagee, now or hereafter existing, whether direct
or indirect, plus interest thereon, all charges and expenses of
collection incurred by Mortgagee, including court costs, and
reasonable attorneys®' fees: and (¢) also in order to charge the
properties, interests and rights hereinafter described with such
payment, performance and observance; and (d) for and in
congideration of the sum of One and No/100 ($1.00) Dollar paid by
Mortgagee +to Mortgagor this date, and for other valuable
consideration, the receipt of which is acknowledged, hereby
grants, bargains, sells, conveys, transfers and assigns to FLEET
NATIONAL BANK, a national banking association organized under the
laws of the United States (the "Mortgagee"), its successors and
assigns forever, WITH MORTGAGE COVENANTS, in fee simple, with
right of entry and possession as provided below, that certain
tract or parcel of land, with any Buildings (as hereinafter
defined) and improvements now or hereafter erected thereon,
located in the County of Shelby, State of Alabama, and more
particularly described in Exhibit A which is attached hereto and
hereby made a part hereof, which tract or parcel of land, with
any Buildings and improvements now or hereafter erected thereon,
is warranted free from all encumbrances (other than encumbrances
permitted hereunder) and against any adverse claims other than
the 1lien of ad valorem taxes for the current year and is
hereinafter referred to and included in the definition of the
"Mortgaged Property"” together with all and gingular the
tenements, hereditaments, easements, rights of way, Fixtures (as
hereinafter defined), Personalty (as hereinafter defined) and
appurtenances thereunto appertaining.
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TO HAVE AND TO HOLD the Mortgaged Property, and such
tanements, hereditaments, easements, rights of way, Fixtures,
Personalty and appurtenances and the use thereof unte the
Mortgagee, its successors and assigns forever.

PROVIDED, NEVERTHELESS, and this conveyance is made upon the
express condition that, if the Mortgagor shall pay unto the
Mortgagee, the Indebtedness (as hereinafter defined) in the
manner and at the time or times specified in the Note (as
hereinafter defined} and this Mortgage, and shall pay, perform
and observe all of the other covenants, agreements and conditions
set forth in this Mortgage, the Loan Agreement, any Security
Document and/or in the Note on the part of Mortgagor to be paid,
performed or observed, then this Mortgage and also the Note,
shall become and be absolutely void to all intents and purposes
whatsoever and cancelled and surrendered by Mortgagee.

And, in consideration of the loan evidenced by the Note and
other valuable consideration the receipt and sufficiency of which
is hereby acknowledged, the Mortgagor covenants and agrees with
the Mortgagee as follows:

ARTICIE I

e pecinitions

CE As used herein, the following terms shall have the following
£ meanings:

E (a) BPBuildings: All buildings, improvements, alterations or
‘_iappurtenances now standing or at any time hereafter constructed
| upon or constituting any part of the Mortgaged Property.

g.

»- (b)) Event of Default: Any happening or occurrence

described in Article V hereof.

{(c¢) Fixtures: The items of property belonging to Mortgagor
now or at any time hereafter affixed or attached to or placed
upon the Buildings and/or used in conjunction therewith including
plumbing, heating and 1lighting apparatus, mantels, floor
coverings, furniture, furnishings, draperies, screens, storm
windows and doors, awnings, shrubbery, plants, boilers, tanks,
machinery, stoves, gas and electric ranges, wall cabinets,
appliances, furnaces, dynamos, motors, elevators and elevator
machinery, radiators, blinds and all laundry, refrigerating, gas,
electric, ventilating, air-refrigerating, air-conditioning,
incinerating and sprinkling and other fire prevention or
extinguishing equipment of whatsoever kind and nature and any
replacements, accessions and additions thereto, proceeds thereof
and substitutions therefor.
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(d) Impogitions: All (i) real estate and personal property
taxea and other taxes and assessments, water and sewer rates and
charges, and all other governmental charges and any interest or
costs or penalties with respect thereto, and charges for any
easement or agreement maintained for the benefit of the Mortgaged
Property, deneral and special, ordinary and extraordinary,
foreseen and unforeseen, of any kind and nature whatsoever which
at any time prior to or after the execution hereof may be
assessed, levied or income received therefrom, oOr any use Or
occupancy thereof, and (il) other taxes, aassessments, fees and
governmental charges levied, imposed or assessed upon or against
Mortgagor or any of Mortgagor's properties which shall constitute
a lien on the Mortgaged Property.

(e} Indebtedness: The principal of and interest on and all
other amounts, payments and premiums due or to become due
hereafter under the Note or any guarantee or endorsement of the
Note and all other obligations of the Mortgagor under this
Mortgage, the Loan Agreement and/or any Security Document.

(f) Mortagadged Property: The property described 1In
Exhibit A (including, where the context permits, the Buildings,
Personalty and Fixtures), together with all of Mortgagor's right,
title and interest in and to any award or awards heretofore made
or hereafter to be made by any municipal, state or federal
authorities or boards to the extent that the same are payable to
or receivable by Mortgagor or any prior or subsequent owners of

o the Mortgaged Property, including any award or awards for any
[~ change or changes of grade of straeets affecting the Buildings;?
~4 and all estate, right, title, interest, claim or demand

whatsoever of the Mortgagor, either at law or in equity, in

§§pﬂﬁsessiﬂn or expectancy of, in and to the property described in
R Exhibit & hereof, including all rents, royalties, 1issues,

profits, revenue and income therefrom.

(g) Mortaagee: Fleet National Bank and the holderxrs, from
time to time, of the Note and any Security Document.

(h) Mortgagor: Southlake Village, Ltd., or its permitted
successors and assigns in whom the ownership of the Mortgaged
Property, or any part thereof, is then vested.

(i) Note: The promissory note dated as of the date of this
Mortgage made by Mortgagor to the order of Mortgagee in the
amount of $4,100,000 with interest thereon as provided therein,
including any renewal, replacement, extension or modification
thereof and any future advance thereunder.

(j) Permitted Encumbrance: Shall mean any mortgage, lien,
restriction or encumbrance described on Exhibjt B which is
attached hereto. .
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(k) Personalty

ty: a1l furniture, furnishings, equipnent,

machinery and all other tangible personal property now OF
hereafter owned by Mortgagor and located in, upon oI about the
Mortgaged Property and the Buildings oYX used in any way in
connection with the use, operation or occupancy of the Mortgaged
Property (excluding any toxic waste or substances deemed
hazardous waste under federal, state or local 1laws), together
with all accessions, replacements and substitutions thereto or
therefor and the proceeds thereof (except the Fixtures and except
for motor vehicles) and all General Intangibles, contract Rights

and Accounts (as
code) pertaining

defined in the applicable Uniform Commercial
in any way to the Mortgaged Property and any

such tangible personal property including any franchises, permits
or licenses for the use, operation or occupancy of the Mortgaged
Property and any books and records relating to such use,
operation or occupancy and all money, jnstruments and other
property of the Mortgagor from time to time in the possession of

Mortgadgee.

(1) Securit
in this Mortgage,

reement: The securlty agreement, contained
wherein and whereby Mortgagor grants a security

interest in the Personalty and the Fixtures to Mortgagee.

{m) ecuri

ocument: This Mortgage, and every other

agreement or guarantee or other jnstrument or document whatsoever
by which the Mortgagor shall be bound to pay or provide
collateral security for the payment of the Indebtedness and other
documents and agreements within the definition of ngecurity
Documents” contained in the Loan Agreement, all of which are by
+his reference fully incorporated herein.

{n) oan A
date herewith Dby

reement: That certain Loan Agreement of even
and between the Mortgagor and the Mortgagee

pursuant to which the Mortgagee has agreed, subject to the terms
hereof, to advance funds from time to time to the Mortgagor up to
+he amount of the Note, by this reference fully incorporated

herein.

ARTICILE II

Mﬂgmmmw

Mortgagoxr represents and warrants to Mortgagee as follows:

2.1. O i
partnership duly

tio PO Mortgagor (a) 1is a l1imited
organized, validly existing under the laws of

the State of its creation, (b) has the power and authority to own
jts properties and to carry on its business as now being
conducted, and (c) iz in compliance with all laws, requlations,

ordinances and Or
to it.

ders of public authorities applicable and known
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2.2. Validity of Ioan Instyuments. (a) The execution,

delivery and performance by Mortgagor of the Loan Agreement, Note
and/or any Security Document, and the horrowing evidenced by the
Note (i) are within the powers of Mortgagor, (ii1) have been duly
authorized by all requisite action, (iii) have receilved all
necessary governmental approval, and (iv) will not wviolate any
provision of law or any order of any court or agency of
government, the instrument, agreement or document pursuant to
which Mortgagor was created, or any indenture, agreement or other
instrument to which Mortgagor is a party or by which it or any of
its property is bound, except previously executed agreements
between the Mortgagor and the Mortgagee, OT conflict with, result
in a breach of or constitute (with due notice and/or lapse of
time) a default under any such indenture, agreement or other
instrument, or result in the creation or imposition of any lien,
charge or encumbrances of any nature whatsoever upon any of its
property or assets, except as contemplated by the provisions of
any Security Document; and (b} the Loan Agreement, Note and any
Security Document, when executed and delivered by Mortgagor, will
constitute the legal, valid and binding obligations of Mortgagor
in accordance with their respective terms, except as limited by
bankruptcy and other laws affecting creditors rights generally.

2.3. Mortgaged Property and Othey Property. Mortgagor has
good and marketable fee simple title in and to the Mortgaged
Property, free and clear of any liens, charges, encumbrances,
security interests and adverse claims whatsoever except the
Permitted Encumbrances, and the Mortgagor shall warrant and
defend the same to the Mortgagee forever against the lawful
claims and demands of all persons,

2.4, Taxes. Mortgagor has filed all federal, state, county
and municipal tax returns required to have been filed by it and

has paid all taxes which have become due pursuant to such returns
or pursuant to any assessments received by it, and Mortgagor does
not know of any basis for additional assessment in respect of
such taxes.,

2.5 Litigation. There 1s not now pending against or
affecting Mortgagor or the Mortgaged Property nor, to the
knowledge of Mortgagor, is there threatened, any action, suit or
proceeding at law or in equity or by or before any
administrative agency which if adversely determined would impair
or affect the Mortgaged Property or Mortgager's financial
condition or operations.
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ARTICLE 1TI

Affirmative Covenants

Until the Indebtedness shall have been paid in full,
Mortgagor hereby covenants and agrees as follows:

3.1. Legal Existence. Mortgagor will preserve and Xkeep in
full force and effect its legal existence, rights, franchises and
trade names,

3.2. Co e th ' Mortgagor will promptly and
faithfully comply with, conform to and obey all present and
future laws, ordinances, rules, regqulations and regquirements of
every duly constituted governmental authority or agency and of
every board of fire underwriters having jurisdiction, or similar
body exercising similar functions, which may be applicable to it
or to the Mortgaged Property, or any part thereof, or to the use
or manner of use, occupancy, possession, operation, maintenance,
alteration, repair or reconstruction of the Mortgaged Property,
or any part thereof, whether or not such law, ordinance, rule,
order, regulation or requirement shall necessitate structural
changes or improvements or interfere with the use or enjoyment of
the Mortgaged Property.

3.3. Pavment of Impositijons. Mortgagor will duly pay and

discharge, or cause to be paid and discharged, the Impositions,
such Impositions or installments thereof, to be paid not later
than the day any fine, penalty, i1nterest or cest may be added
thereto or imposed by law for the non-payment thereof; provided,
however, that if, by law, any Imposition may at the option of the
taxpayer or other person obligated to pay it be paid in
installments without interest or penalties accruing on the unpaid

balance of such Imposition, Mortgagor may exercise the option to
pay the same in such installments.

3.4. Repairs. Mortgagor will keep the Mortgaged Property in
good order and condition and make all necessary or appropriate
repairs, replacements and renewals thereof and additions and
betterments and improvements thereof, interior and exterior,
structural and non-structural, ordinary and extraordinary,
foreseen and unforeseen, and use its best efforts to prevent any
act or thing which might impair the wvalue or usefulness of the
Mortgaged Property or any part thereof.

3.5. Insurance. Mortgagor will at all times keep the
Mortgaged Property insured for the benefit of Mortgagee in
accordance with the Loan Agreement and, including without
limitation, against 1loss by fire and such other hazards,
casualties and contingencies as are normally and usually covered
by extended coverage policies in effect in the locality where the
Mortgaged Property is situated and such other risks for which

6



coverage may become available as may be customarily reguired by
Mortgagee, from time to time with respect to similar properties,
in amounts and with insurers of recognized responsibility, and
which are acceptable to Mortgagee; cause each linsurance policy
issued in connection therewith to specifically name Mortgagee in
the policy, to contain a New York standard form of mortgagee
clause and to provide (and the insurer issuing such policy to
certify to Mortgagee) that (i) loss payments will be payable to
Mortgagee, (ii) the interest of Mortgagee shall be insured
regardless of any breach or violation by Mortgagor of any
warranties, declarations or conditions in such policy: (1i1i) if
any such insurance policy be subject to cancellation or be
endorsed or sought to be endorsed to effect a change in coverage
for any reason whatsoever, such insurer will promptly notify
Mortgagee and such cancellation or change shall not be effective
as to Mortgagee for ten (10) days after receipt by Mortgagee of
such notice; and (iv) Mortgagee may, but shall not be obligated
to, make premium payments to prevent such cancellation if for
non-payment of premiums, and that such payments ehall be accepted
by the insurer. At Mortgagee's option, Mortgagor shall furnish

\} to Mortgagee the original policies of insurance or duplicate
»— oxecuted coples of each then existing policy and each renewal

Lad
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policy not less than thirty (30) days prior to the expiration of
the original policy or the preceding renewal policy (as the case
may be), together with receipts or other evidence that the
premiums thereon have been paid. Mortgagee may (but shall not be
required to} act as attorney for the Mortgagor with full power of
substitution, in its own name or in the name of the Mortgagor, to
obtain any insurance to be maintained pursuant to this section,
adjust or settle any loss with respect thereto or endorse any
draft or other instrument issued by any insurer in payment of any
loss or any dividend or return of premium thereon or to assign
any policy of insurance maintained pursuant to this section to
any successor or assign of the Mortgagee.

3.6, Dispogition of Procgeeds. In the event that the
Mortgagee shall realize any amount on account of insurance

maintained pursuant to the preceding section, the Mortgagee may,
at its election, pay or apply such amount in any one oOr more of
the following ways and in such order and manner as Mortgagee may
determine: (a) apply such amount on account of the Note, whether
such Note shall then be matured or unmatured (without assessment
of any prepayment charge or premium), (b) apply such amounts to
the costs of collection thereof, (¢) apply such amount on account
of any obligation of the Mortgagor pursuant to this Mortgage, any
Security Document and/or the Loan Agreement, (4) apply such
amount toward payment of obligations incurred by the Mortgagor
or the Mortgagee in the repair or replacement of damage to the
Mortgaged Property or {(e) pay such amount to the Mortgagor as
advances in accordance with the ILoan Agreement: provided,
however, that if and so long as all of the following conditions
are and remain satisfied: (i) no other Event of Default exists;

7
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(ii) the Mortgagor elects to repair same in accordance herewith
and with the Loan Agreement; and (iii) the insurance proceeds are
sufficient to cover the costs of repair or replacement (or
Mortgagor otherwise deposits with Mortgagee the balance of the
funds needed); and (iv) no credit tenant leases are cancelled as
a result cof the damage or destruction then the Mortgagee shall
apply such proceeds first as stated in clause (b) of this section
until paid in full, then as stated in clause (d) of this section
until exhausted or paid in full and finally as stated in clause
{e) of this section.

3.7. Performance of Other Adqreements. Mortgagor will duly

and punctually perform all covenants and agreements expressed as
binding upon it under any Permitted Encumbrance.

3.8. Inspecticn. Mortgagor will permit Mortgagee or any
duly authorized agent of the Mortgagee, at any reasonable times,
to inspect the Mortgaged Property.

3.9. Hold Harmless. Mortgagor will defend at its own cost
and hold Mortgagee harmless from any action, proceeding or claim
affecting the Mortgaged Property, or the value of the Note or any
Security Document.

3.10. Bookg and Records. Mortgagor will maintain full and
complete books of account and other records reflecting the
results of its construction and/or operation of the Mortgaged
Property, in accordance with the accounting method followed by
Mortgagor for federal income tax purposes and furnish, or cause

to be furnished to Mortgagee, on reascnable request by Mortgagee
true copies thereof,

3.11. Contest of Tax Asgegsments, etc. After prior written

notice to Mortgagee, in the case of any material item, Mortgagor,
at its own expense, may contest by appropriate legal proceedings,
promptly initiated and conducted in good faith and with due
diligence, the amount or validity or application, in whole or in
part, of (a) any of the requirements referred to in
Subsection 3.2, or (b) any Imposition; provided that (i) in the
case of any unpald Imposition, such proceedings shall suspend the
collection therefrom from Mortgagor and from the Mortgaged
Property, (ii) neither the Mortgaged Preoperty nor any part
thereof or interest thereunder will be in danger of beling socldqd,
forfeited, terminated, cancelled or 1lost, and (i1ii) Mortgagor
shall have furnished such security as may be required in the
proceedings or as may be reasonably requested by Mortgagee.,

3.12, Pavment of TIndebtedness. Mortgagor will pay the

Indebtedness, as hereinbefore or hereinafter provided, and keep
and perform promptly each and every term, covenant and condition
of the Note, any Security Document and the Loan Agreement on the
part of Mortgagor to be kept and performed.

8
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3.13. Use. Mortgagor will construct and/or operate the
Mortgaged Property as a first class retail shopping center in
accordance with the Loan Agreement and each Security Document.

3.14. Estoppel Certificate. Within ten (10) days upon
request in person or within fifteen (15) days upon request by
mail, Mortgagor will furnish a written statement duly executed
and acknowledged by Mortgagor stating the amount due on the Note
and whether any offsets or defenses exist against the
Indebtedness, which statement shall be in form suitable for
recording and shall be binding upon Mortgagor for the benefit of
subsequent owners of the Note and this Mortgage.

3.15. Recorded Instruments. Hartgagnr will ©pronptly
perform and observe, or cause to be performed or observed, all of

the terms, covenants and conditions of all instruments of record
affecting the Mortgaged Property on the part of Mortgagor to be
performed or observed, nonconpliance with which shall affect the
security of this Mortgage or impose any duty or obligation upon
Mortgagor, and Mortgagor shall do or cause to be done all things
necessary to preserve intact and unimpaired any and all
easements, appurtenances and other interests and rights in favor
of or constituting any portion of the Mortgaged Property.

ARTICLE IV

Negative Covenants

Until the Indebtedness shall have been paid in full,
Mortgagor covenants and agrees as follows:

4.1. Us Vv io . Mortgagor will not use the
Mortgaged Property or any part thereof or allow the same to be
used or occupied for any purpose other than as set forth in
Subsection 3.13. of this Mortgage and directly related purposes
or for any unlawful purpose or in violation of any certificate of
occupancy or other permit or certificate, or any law, ordinance
or regulation, or suffer any act to be done or any condition to
exist on the Mortgaged Property or any part thereof, or any
article to be brought thereon, which may be dangerous, unless
safequarded as required by law, or which may, in law, constitute
a nuisance, public or private, or which may make void or voidable
any insurance then in force with respect thereto.

4.2. 1t jonsg e, etc. Mortgagor will
not commit or Kknowingly permit any waste of the Mortgaged
Property or any part thereof or make or permit to be made any
alterations or additions to the Mortgaged Property which would
have the effect of materially diminishing the value thereof or
make or permit to be made any other alteration or addition to the
Mortgaged Property, of a material nature, without the prior

9
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written consent of Mortgagee; provided, however, Mortgagor may
allow the installation of storefronts and tenant finish work in
the ordinary c¢ourse of businesgs without Mortgagee's written
consent. Mortgagor will not cause or permit any Fixtures to be
removed at any time from the Mortgaged Property and/or Buildings,
without the prior written consent of Mortgagee, unless actually
replaced by an article of equal value and suitability, owned by
it, free and clear of any lien or security interest except such
liens as may be approved in writing by Mortgagee.

4.3. Transfer of Property. Mortgagor shall not sell,

convey, transfer, leasa or further encumber any interast in or
any part of the Mortgaged Property, without the prior written
consent of Mortgagee:; provided, however, Mortgagee shall allow
Mertgagor to place a second mortgage on the Mortgaged Property in
an amount not to exceed Two Hundred Thousand and no/100 Dollars
(5200,000) so long as 1) said second lien is made specifically
junior and subordinate, with regard to both payment and priority
to the mortgage of the Mortgagee, 2} that the second loan not
mature beyond the maturity date of the loan of Mortgagee, and 3)
that the second lien is not placed on the Mortgaged Property
until at least sixty (60) days following the date hereof. If any
person should obtain any interest in all or any part of the
Mortgaged FProperty pursuant to the execution or enforcement of
any lien, security interest or other right, whether superior,
equal or subordinate to this Mortgage or the lien hereof, such
event shall be deemed to be a transfer by Mortgagor. Mortgagor
shall not, without the prior written consent of Mortgagee, which
consent shall not be unreasonably withheld, further assign the
rents from the Mortgaged Property, nor enter into any agreement
or do any act to amend, modify, extend, terminate or cancel,
accept the surrender, subordinate, accelerate the payment of
rent, or change the terms of any renewal option of any lease now
or hereafter covering such property or any part thereof.

ARTICLE V

Eventg of Default

The Mortgagor shall be in default under this Mortgage and an
"Event of Default", shall be deemed to have occurred under this
Mortgage upon the occcurrence or happening, from time to time, of
any one or more of the Events of Default described in the Note,
any Security Document and/or in the Loan Agreement.

ARTICLE VI

Remegdieg

If any Event of Default shall occur and be continuing,
Mortgagee may, at its option, exercise any one or more or all of
the following remedies:

10
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6.1(a). Acceleration. Declare the unpaid portion of the
Indebtedness to be immediately due and payable, without further
notice or demand (each of which hereby is expressly waived by
Mortgagor), whereupon the same shall becone jimmediately due and
payable.

6.1(b). Entry on Mortgaged Property. Subject to the right
of tenants, if any, enter upon all or any part of the Mortgaged
Property and take possession thereof.

6.1(c). Operation of Mortgaged Property. Hold, lease,
operate or otherwise use or permit the use of the Mortgaged
Property, or any portion thereof, in such manner for such time
and upon such terms as Mortgagee may deem to be in its best
interest (making euch repairs, alterations, additions and
improvements thereto, from time to time, as Mortgagee shall deem
necessary or desirable).

6.1(d). Foreglosure of Mortgaged Property. Sell the
Mortgaged Property, in whole or in part, under the judgment or
decree of a court of competent jurisdiction. At the option of
the Mortgagee, this Mortgage may be foreclosed as provided by law
or in equity, in which event a reasonable attorney's fee shall,
among other costs and expenses, be allowed and paid out of the
proceeds of the sale. 1In the event the Mortgagee exercises its
option to foreclose the Mortgage in equity, the Mortgagee may, at
its option, foreclose this Mortgage subject to the rights (if
any) of any tenants of the Mortgaged Property, and the failure to
make any such tenants parties defendants to any such foreclosure
proceeding and to foreclose their rights will not be, nor be
asserted to be by Mortgager, a defense to any proceedings
instituted by the Mortgagee to collect the sums secured hereby,
or any deficiency remaining unpaid after the foreclosure sale of
the Mortgaged Property.

6.1{(d) (1). Sale of Mortgaged Property. If said
Indebtedness be not paid when due, whether by acceleration or
otherwise; or in the event of default hereunder, Mortgagee may,
after expiration of any applicable cure period, enter upon the
Mortgaged Property, take possession, and collect the rents and
profits thereof; and may with or without taking possession sell
the same as a whole, or any parcel thereof separately, at public
sale or sales, before the Court House door in the county in which
the Mortagaged Property 1s waituated, at public outcry to the
highest bidder for cash, first giving notice of the time, place
and terms of such sale or sales together with description of
property to be so0ld, by advertisement once a week for three
consecutive weeks in some newspaper in County in which Mortgaged
Property or part thereof is situated. The power shall not be
exhausted until the Indebtedness and all obligations hereunder
have been satisfied, and one or more sales may be held hereunder.

11
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Mortgagee may bid and/or purchase at any sale; and may execute
and deliver ¢to the purchaser or purchasers at any sale a
sufficient conveyance of the Mortgaged Property sold with full
warranties of title. Mortgagor hereby constitutes and appoints
Mortgagee its agent and attorney-in-fact to make such sale and
conveyance, thereby divesting Mortgagor of all right, title or
equity that it may have in the Mortgaged Property and vesting the
game in the purchaser or purchasers at such sale or sales, and
all of the acts and doings of said attorney-in-fact are hereby
ratified and confirmed, and any recitals shall be binding on
Mortgagor. The aforesaid powers of sale and agency hereby
granted are coupled with an interest, are irrevocable by death or
otherwise, and are granted as cumulative of the other remedies
provided hereby or by law for collection ©f the Indebtedness
secured hereby and shall not be exhausted by one exercise thereocf
but may be exercised until full payment of all indebtedness and
compliance with all obligations secured hereby.

Mortgagee shall be entitled to receive from the proceeds of
the s8ale, on account of the Indebtedness, all sums hereby
secured, whether then payable or to become payable thereafter, or
the part thereof then remaining unpaid, and also interest then
due on the same, together with all expenses incident to such sale
or sales and the distribution of the proceeds thereof, and all
counsel fees and other expenses incurred, or in any way connected
with the exercise of these powers, and all taxes and assessments,
and all premiums for insurance and all other sums either
theretofore paid by Mortgagee, or then remaining unpaid. Any
sale pursuant hereto or pursuant to a Jjudgment or decree of a
court of competent jurisdiction shall forever be a perpetual bar
both in law and in equity against Mortgagor and all persons
claiming the Mortgaged Property so sold by, from or under
Mortgaqgqor.

6.1(d)(2). Sale of Pergonalty. Sell the Personalty and/or
the Fixtures, 1in whole or in part, at one or more public or

private sales, in such wmanner, at such time or times and upon
such terms as Mortgagee may determine or as provided by law. The
requirement of reasonable notice shall be met 1if notice is
mailed, proper postage prepaid, to Mortgagor or any other person
entitled thereto at least ten (10) days before the time of sale
or disposition of the Personalty and/or Fixtures; provided
however that Mortgagee wmay, at its option, dispose of the
collateral in accordance with Mortgagee's rights and remedies in
respect to the real property pursuant to the provisions of this
Mortgage, in lieu of proceeding under the Uniform Commercial
Code for Alabama.

6.1(e). Appointment of Recejver. Upon, or at any time

after, the commencement of proceedings to sell the Mortgaged
Property at public auction or the commencement of any judicial
proceedings to enforce its rights, Mortgagee, to the extent

12
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permitted by law, may, without notice or demand and without
regard to the adequacy of any security for the Indebtedness or
the solvency or insolvency of any perscn liable for the payment
thereof, have appointed a receiver or receivers of the Mortgaged

Property, with such powers asz the court making such appointment
shall confer. |

6.1(f). ©Other Remediegs. Exercise any other remedy now or

hereafter existing in equity, at law, by virtue of statute or
otherwise.

6.2, Strict Performange. Any failure by Mortgagee to
insist upon strict performance by Mortgagor of any of the terms

and provisions of any Security Document or of the Note or the
Loan Agreement shall not be deemed to be a waiver of any of the
terms or provisions thereof, and Mortgagee may thereafter insist
upon strict performance by Mortgagor of any and all of them,

6.3. No Conditions Precedent to Exercice of Remedies.
Neither Mortgagor nor any other person now or hereafter obligated

for payment of all or any part of the Indebtedness shall be
relieved of such obligation by reason of the failure of Mortgagee
to comply with any request of Mortgagor or of any other person so
cbligated to take action to foreclose under this Mortgage or
otherwise enforce any provisions of any Security Document, the
Loan Agreement or the Note, or by reason of the release,
regardless of consideration, of all or any part of the security
held for the Indebtedness, or by reason of any agreement oOr
atipulation between any subsequent owner of the Mortgaged
Property and Mortgagee extending the time of payment or modifying
the terms of any Security Document, the Loan Agreement or Note
without first having obtained the consent of Mortgagor or such
other person; and in the latter event Mortgagor and all such
other persons shall continue to be 1liable to make payment
according to the terms of any, such extension or modification
agreement, unless expressly released and discharged in writing by
Mortgagee. |

6.4. Releagse of Collateral. Mortgagee may Trelease,
regardless of consideration, any part of the security held for
the payment of the Indebtedness without, as to the remainder of
the security, in any way impairing or affecting the lien or liens
of any Security Document or their priority over any subordinate
lien.

6.5. Other Collateral. For payment of the Indebtedness,
Mortgagee may resort to any other security therefor held by

Mortgagee in such order and manner as Mortgagee may elect.

6.6. Waiver of _Redemption, Notice, Marshalling, etc.

Mortgagor hereby waives and releases:
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on

(a} all benefit that might accrue to Mortgagor by
virtue of any present or future law exempting the Mortgaged
Property, or any part of the proceeds arising from any sale
thereof, from attachment, levy or sale on execution, or providing
for any appraisement, wvaluation, stay of execution, exemption
from civil process, redemption (to the extent allowed by Alabama
law) or extension of time for payment, and

(b) except as specifically required herein or
therein, all notices of Mortgagor's default or of Mortgagee's
election to exercise, or Mortgagee's actual exercise of, any
option or remedy under the Note, the Loan Agreement or any
Security Document, and

(c) any right to have any Mortgaged Property
marshalled.

6.7. Discontinuance of Proceedjings. In case Mortgagee

gshall have proceeded to enforce any right under the KRote or any
Security Document and such proceedings shall have been
discontinued or abandoned for any reason, then in every such case
Mortgagor and Mortgagee shall be restored to their former
positions and the rights, remedies and powers of Mortgagee shall
continue as if no such proceedings had been taken.

6.8, Application of Proceeds. The proceeds of any sale of

all or any portion of the Mortgaged Property and the earnings of
any holding, leasing, operation or other use of the Mortgaged
Property shall be applied by Mortgagee in the following order:

{(a) first, to the expense of advertising, selling
and conveying, including a reasonable attorney's fea;

(b) second, to the payment of any amountg that
may have been expended or that may then be necessary to expend,
in paying insurance, taxes, assessments, or other incumbrances,
with interest thereon;

(c) third, to the payment of said Note in full
whether the same shall or shall not have fully matured at the
date of said sale; and

(d) fourth, the balance, 1f any, to bhe turned
over to the Mortgagor.
6.9 Partial Foreclosure. In the event the Mortgaged

Property is comprised of more than one parcel of real property,
Mortgagor hereby walves any right to require Mortgagee to
foreclose or exercise any of its other remedies against all of
the Mortgaged Property as a whole or to requlre Mortgagee to
foreclose or eXxXercise such remedies against one portion of the
Mortgaged Property prior to the foreclosure or exercise of said
remedies against other portions of the Mortgaged Property.

14
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ARTICLE VII

Condemnation
7.1 Right Upon cCondemnation Mortgagor hereby assigns,

transfers and sets over to Mortgagee all rights of Mortgagor to
any award or payment in respect of (i) any taking of all or a
portion of the Mortgaged Property as a result of, or by agreement
in anticipation of, the exercise of the right of condemnation or
eminent domain: (ii) any such taking of any appurtenances to the
Mortgaged Property or of vaults, areas or projections outside the
boundaries of the Mortgaged Property, or rights in, under or
above the alleys, streets or avenues adjoining the Mortgaged
Property, or rights in the Mortgaged Property, or rights and
benefits of 1light, air, view or access to said alleys, streets,
or avenues, or for the taking of space or rights therein, below
the level of, or above the Mortgaged Property; and (iii) any
damage to the Mortgaged Property due to governmental action, but
not resulting in a taking of any portion of the Mortgaged
Property such as, without limitation, the changing of the grade
of any street adjacent to the Mortgaged Property. Mortgagor
hereby agrees to file and prosecute its claim or claims for any
such award or payment in good faith and with due diligence and
cause the same to be collected and paid over to Mortgagee, and
hereby irrevocably authorizes and empowers Mortgagee at
Mortgagee's option, in the name of Mortgagor or otherwise, to
collect and receipt for any such award or payment and to file and
prosecute such claims. All proceeds received by Mortgagee with
respect to the Mortgaged Property from governmental action not
resulting in a taking of the Mortgaged Property, shall be
applied as follows, in the order of priority indicated:

(a) to reimburse Mortgagee for all costs and
expenses, including reasonable attorney's fees, incurred in
connection with collecting the said proceeds;

(b) to the payment of all accrued and unpaid
interest on the Note!

{c) to the payment of the balance of the
Indebtedness whether such Indebtedness shall then be matured or
unmatured (without assessment of any prepayment charge or
premium) and/or, 1if Mortgagor so requests, in Mortgagee's
complete discretion, pursuant to the ILoan Agreement, as 1f such
proceeds were advances thereunder, to the restoration,
replacement and rebuilding of the Mortgaged Property: and
thereafter

(d) to the Mortgagor or to such other person as may
be entitled to receive the same.
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ARTICLE VIII
Securjty Adgreement

8.1. Security Interest. This Mortgage shall be construed
as a mortgage of and as granting an interest in bhoth real

property and personal property and it shall alsoe constitute and
serve as a "Security Agreement" within the meaning of and shall
create a security interest under the Alabama Uniform Commercial
Cocde with respect to the Personalty and the Fixtures, such
security interest in the Personalty being in addition to
Mortgagee's rights of set-off.

B.2. Financing Statementg. Mortgagor shall execute and

deliver to Mortgagee, in form satisfactory to Mortgagee, such
"Financing Statements" and such further assurances as Mortgagee
may, from time to time, consider reascnably necessary to create,
perfect and preserve Mortgagee's liens upon the Personalty and
Fixtures, and Mortgagee, at the expense o¢f Mortgagor, may or
shall cause such statements and assurances to be recorded and
re-recorded, filed and re-filed, at such times and places as may
be required or permitted by law to so create, perfect and
preserve such liens.

8.3. Uniform Commercial Code. Mortgagee shall have all
the rights with respect to the Personalty and the Fixtures
afforded to 1t by the Alabama Uniform Commercial Code, in
addition to, but not in limitation of, the other rights afforded

Mortgagee by any Security Document and/or the Loan Agreement.

ARTICLE IX
Miscellaneous

warranties, representations, covenants and agreements set forth
in any Security Document and/or Loan Agreement shall survive the
making of the loan and the execution and delivery of the Note and
this Mortgage, and shall continue in full force and effect until
the Indebtedness shall have been paid in full.

9.2. Further Agsurancesg. Mortgagor, upon the request of
Mortgagee, will execute, acknowledge and deliver such further

instruments (including, without limitation, a declaration of no
set-off and an estoppel certificate) and do such further acts as
may be necessary, desirable or proper to carry out more
effectively the purposes of any Security Document, the Loan
Agreement and/or the Note and to subject to the liens thereof any
property intended by the terms thereof, to be covered thereby and
any renewals, additions, substitutions, replacements or

betterments thereto.

16
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9.3, Recoxding and_Filing. Mortgagor, at its expense,
will cause any Security Document and all supplements thereto at

all times to be recorded and filed and re-recorded and re-filed
in such manner and in such places as Mortgagee shall reasonably
request, and will pay all such recording, filing, re-recording
and re-filing taxes, fees and other charges.

9.4. No Representatjons by Mortgagee. By accepting or
approving anything required to be observed, performed or
fulfilled, or to be given to Mortgagee, pursuant to any Security
Document, the Note and/or the Loan Agreement, including (but not
limited to) any officer's certificate, balance sheet, statement
of profit and 1loss or other financial statement, survey,
appraisal or insurance policy, Mortgagee shall not be deemed to
have warranted or represented the sufficiency, legality,
effectiveness or legal effect of the same, or of any ternm,
provision or condition thereof, and such acceptance or appyoval
thereof shall not be or constitute any warranty or representation
with respect thereto by Mortgagee.

9.5, Notice. All notices, demands, reguests and cother
communications required under any Security Document, the Loan
Agreement and/or the Note shall be in writing and shall be deemed
to have been properly given when mailed if sent by U.S.,
certified or registered mail, proper postage prepaid, addressed
to the party for whom it is intended at its address as follows:

To Mortgagor: c/o0 Cooper & Grelier Companies
2204 Lakeshore Drive, Suite 200

Birmingham, Alabama 35209

With a copy to: Chervis Isom, Esquire
. Berkowitz, Leftkovitz, Isom & Kushner
1100 Pinancial Center '
Birmingham, Alabama 35203

To Mortgagee: Fleet National Bank
Suite 800
111 Westninster Street
Providence, Rhode Island 02503
Attention: Frances S. Guthrie

with a copy to: Fleet Real Estate Funding Corp.
Post Office Box 11988
Columbia, South Carolina 29211
Attention: Gary L. McGlaughlin

17
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Any party may designate a change of address by written
notice teo the other, given at least ten (10) days before such
change of address 1s to become effective. Notwithstanding the
foregoing routine mailings such as timely payments under the Note
or any Security Document may be mailed by first class United
States mail proper postaqge prepaid.

g.6. v ts  Runni . All covenants
contained in any Security Document shall run with the Mortgaged
Property.

9.7. Successors and Assiang. All of the terms of any
Security Document shall apply to and be binding upon, and inure

to the benefit of, the successors and assigns of Mortgagor and

Mortgagee, respectively, and all persons claiming under or
through them.

9.8, Severabjility. In case any one or more of the
provisions of this Mortgage shall be invalid, illegal or
unenforceable in any respect, the wvalidity of the remaining

provisions shall be in no way affected, prejudiced or disturbed
thereby.

9.9. Tax on Indebtednegg or Mortgage. 1In the event of the
passage, after the date of this Mortgage, of any law, or if any

court of competent Jurisdiction renders a final decision,
deducting from the value of land for the purposes of taxation,
any lien thereon, or imposing upon Mortgagee the obligation to
pay the whole, or any part, of the taxes or assessments or
charges or liens herein required to be paid by Mortgagor, or
changing in any way the laws relatinhg to the taxation of
mortgages or debts so as to affect this Mortgage or the
Indebtedness, the entire unpaid balance of the Indebtedness
shall, at the option of Mortgagee, after thirty (30) days'
written notice to Mortgagor, become due and payable; provided,
however, that if, in the opinion of Mortgagee's counsel, it shall
be lawful for Mortgagor to pay such taxes, assessments or
charges, or to reimburse Mortgagee therefor, then there shall be
nc such acceleration of the time for payment of the unpaid
balance o©of the Indebtedness if a mutually satisfactory agreement
for reimbursement, in writing, is executed by'ZHurtgagnr' and
delivered to Hﬂrtgagea within the aforesaid pericd.

9.10. Remedies Cumulative and Concurrent. The rights and

remedies of Mortgagee ags provided in the Note, the Loan Agreement
and in each Security Document shall be cumulative and concurrent
and may ke pursued separately, successively or together against
Mortgagor or against other obligors or against the Mortgaged
Property, or any one or more of them at the sole discretion of
Mortgagee, and may be exercised as often as occasion therefor
shall arise. The failure to eXercise any such right or remedy
shall in no event be construed as a waiver or release thereof.

18
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9.11. Covenants of Guarantorg. As a part of the inducement
to Mortgagee to make the loan evidenced by the Note, Mortgagor

may have caused certain other persons, firms or corporations to
enter into certain guaranty agreements with Mortgagee pertaining
to the financing and payment for construction of improvements on
the Land. In such event, Mortgagor covenants and agrees that
such persons, firms or corporations shall fully perform, comply
with and abide by such agreements, It is further understood and
agreed by Mortgagor that such representation and agreements by
the other persons shall constitute, for the purpose of its
obligations hereunder, covenants on behalf of Mortgagor.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be
executed (in one or more counterparts) as a sealed instrument and
Mortgagee has caused this Mortgage and Security Agreement to be
signed on its behalf as secured party, both as of the 29 day
of February, 1988.

Signed, sealed and delivered
in the presence of: SOUTHLAXE VILLAGE, LTD., an
| Alabama limited partnership

\(a’c&nﬁﬁw . %‘ n :S"frx‘b By: CHAR-TER INVESTMENTS, an

Witness Alabama general partnership,

74 %Lua i A 37:_ . as Genera /Fartner”

e 324

2
A

b
é.

Witness /] By:

Lz e
s: General Part??%

Fleet National Bank hereby joins in the execution this
Mortgage and Security Agreenent with the intention that it shall
serve ag a financing statement pursuant to { 7-9-402 of the Code

~ of Alabama, as amended.

FLEET NATIONAL BANK

BwL% @Z%&fijff/

Its: V((é’ yﬁ/hg -

THIS DOCUMENT PREPARED BY

Katherine E. Mims

McNATR 1AW FIRM, P.A.

P. 0. BOX 11390

COLUMBIA, SOUTH CAROLINA 29211
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STATE OF SQOUTH CAROLINA )

)
COUNTY OF RICHLAND )

I, the undersigned, a Notary blic in and for said
County and State, hereby certify that er L. er” ,
whose name as general partner of Char-Ter Investments,’ an Alabama
general partnership, general partner of Southlake Village, Ltd.,
an Alabama limited partnership, is signed to the foregoing
instrument and who is known to me, acknowledged before me on this
day that, being informed of the contents of the instrument, he,
as such general partner and with €full authority, executed the
same voluntarily for and as the act of said general partnership.

Given under my hand and official seal this 2 9#' day of

February, 1988.
¢:¥aﬁﬁ;j%iidLLwL* CQ».E%éaﬂ4z¢%axﬂ;

Notary Public South Caroliffa

My Commission Expires: 7 7-93

BOOK 173 e 32
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EXHIBIT A

All that piece, parcel, tract of land with improvements therecon
lying and being situate in the City of Hoover, County of Shelby,
State of Alabama designated as Lot 3 according to Survey of
village on Valleydale at Southlake as recorded in Map Book 11,
page 84 in the Probate Office of Shelby County, Alabama and as
shown on an "Asbuilt Survey" prepared by Jimmy A. Gay Registered

surveyor dated January 21, 1988, updated February 22, 1988 and
being more fully described as:

Commence at the Southwest corner of the SE 1/4 of the SW 1/4,
Section 20, Township 19 South, Range 2 West, thence run south 89
degrees 52 minutes 30 second east for a distance of 516.49 feet
to a point on the northwest right of way of Valleydale Road;
thence run north 55 degrees 12 minutes 21 second east along the
northwest right of way of Valleydale road for a distance of
135.73 feet: thence run north 55 deqrees 41 minutes 19 seconds
east along the northwest right of way of Valleydale Road for a
distance of 546,00 feet to the point of beginning; thence
continue north 5% degrees 41 minutes 19 seconds east along the
northwest right of way of Valleydale Road for a distance of
232.33 feet; thence run north 66 degrees 42 wminutes 18 seconds

Q\} east along the northwest right of way of Valleydale Road for a
) distance of 71.14 feet; thence run north 39 degrees 38 minutes 13
& seconds west for a distance of 315.81 feet; thence run north 5¢
& degrees 21 minutes 47 seconds east for a distance of 32.69 feet;
C thence run north 39 degrees 38 minutes 13 seconds west for a

r~
=

digtance of 266.00 feet; thence run south 50 degrees 21 minutes
47 seconds west for a distance of 648.17 feet; thence run south
25 degrees 46 minutes 19 seconds west for a distance of 148.00
feet to a point on the northeast right of way of Southlake
Parkway; thence turn an angle to the left to the tangent of a
curve to the right, said curve having a central angle of 26
degrees 46 minutes 52 seconds and a radius of 585.00 feet; thence
run along the arc of said curve in a southeasterly direction for
a distance of 273.44 feet; thence run north 55 degrees 41 minutes
19 geconds east for a distance of 400.88 feet:; thence run south
39 degrees 12 minutes 38 seconds east for a distance of 175.64
feet to the point of beginning. -

Together with all easements and rights as contained in that
certain Declaration of Restrictions and Grant of Easements
between Mortgagor and the owners of Lot 4 of village on
valleydale to be recorded on or about the date hereof in the
Probate Office of Shelby County; and

Together with all Mortgagor's rights to that certain sanitary
sewer treatment capacity allocated to Mortgagor by Riverchase
Wastewater Treatment Plant by permit dated on or about the date
hereof.
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JHELBY COUNTY

I+ Jimoy A. Gay, u Reglscarwd Survayer, do haraby
true amd corrveat plat or map of Lot M » ¥Yillage on

43 tecorded ia Map Book 11, Page BR{, 1D Eha Offies of.
¥halby County, Alsbama, )

I, bharaby carttify to Fleet Hatfonal Bank thet the
entitled ™ Asbullt Jurvay ™ was aotually madw upen Ehae
information, courses and distances shown
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bulldings and improvemants are ss shown'
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" thls propetty sppearing from a oa
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"Mioimum Ytandard Datail Raquiremants
and adoptad by ALTA and ACSN 1in 19§62,

cd
lhny A. Gay, Reg. . s FRE
COULTER, GAY, SALMON & MAATIN ENG. €O., INC.
121 Want Vallay Avenue
Mruingham, AL 35209

5 Datads Jam.20, 1906, ,

I' Updad rgo .12, 1788

A=Bu\wT 5\1*::42.:1
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EXHIBIT B

Permitted Encumbrances

Right of way to Alabama Power Company as recorded Volume
219, page 734 in the Probate Office of Shelby County,
Alabama.

Title to all minerals within and underlying the premises,
together with all mining rights and other rights, privileges
and immunities relating thereto, including rights conveyed
in Deed Book 121, page 294; Deed Book 127, page 140; Deed
Book 111, page 625; and Deed Book 4, page 542 in the Probate
Office of Shelby County, Alabama.

Utility easements as shown by the Survey prepared by
Coulter, Gay, Salmon and Martin Engineering Company, Inc.
entitled "village on Valley Dale at SouthLake" recorded in
Map Book 11, at page 84 in the Probate Office of Shelby
County, Alabama and as shown on a survey dated January 21, 1988.
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