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STATE QF ALABAMA

COUNTIES OF JEFFERSON

AND SHELBY

DECLARATION OF PROTECTIVE COVENANTS
’ OF TRACE CROSSINGS (BUSINESS)
i KNOW ALL MEN BY THESE PRESENTS, That:

WHEREAS, The HARBERT-USR REALTY JOINT VENTURE, an Alabama General Partner-
ship (herein referred to as "DEVELOPER"), has heretofore acquired the fee title interest in,
or an option on, the land and real prnpert}' described in Exhibit *A", annexed hereto and
made a part hereof, said land being situated' in Jefferson and Shelby Counties, Alabama, and
referred to herein as "Trace Crossings Property", and

WHEREAS, DEVELOPER intends to form a planned development (to be known as "Trace
Crossings") on the Trace Crossings Property consisting of commercial, residential, recreational
and other areas; and

WHEREAS, DEVELOPER has caused the TRACE CROSSINGS BUSINESS ASSOCIATION,

INC. to be formed for the purpose of providing a non-profit organization to serve as

sook 127 we 656

represeﬁtative of DEVELOPER and owners of any part of Trace Crossings Property which
hereafter is made subject to these protective covenants {herein collectively referred to as
"Restrictions") with respect to: the assessment, collection and application of all charges
imposed hereunder: the enforcement of all covenants contained herein and all liens created
i hereby: the creation, operation, management and maintenance of the facilities and services
referred to hereafter and such other purposes described in its charter; and
WHEREAS, DEVELOPER may desire to subject, from time to time, portions of the Trace
Crossings Property intended for commercial, industrial, business and related development to
this Declaration.
NOW, THEREFORE, DEVELOPER does Hereby proclaim, publish and declare that any part

of the Trace Crossings Property which becomes subject to these Restrictions shall be held,
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conveyed, hypothecated or encumbered, rented, used, occupied and tmproved subject to this
Declaration, which shall run with the land and shall be binding upon DEVELOPER and upon
all parties having or acquiring any right, title or interest in any part of Trace Crossings
Property which is subject tﬁl this Declaration, THE RESTRICTIONS CONTAINED HEREIN
SHALL NOT APPLY TO OR AFFECT ANY TRACE CROSSINGS PROPERTY WHICH IS NOT

SUBJECTED SPECIFICALLY BY WRITTEN INSTRUMENT TO THIS DECLARATION,

ARTICLE I

MUTUALITY OF BENEFIT AND OBLIGATION

The Restrictions set forth herein are made for the mutual and reciprocal benefit of each

and every part of Trace Crossings Property subjected to the Restrictions (sometimes referred
to as “Property" or "Member's Property") and are intended to create mutual, equitable
servitudes upon each such part of the Property and in favor of each and all such parts of
the Property therein, to c¢reate reciprocal rights between the respective owners and future
owners of such Property; and to create a privity of contract and estate between the grantees
of said Praperty, their heirs, successors and assigns. The Restrictions do not apply to or
affect any part of the Trace Crossings Property which is not subjected specifically by written
instrument to this Declaration, All Member’s Property shall be held, transferred, sold,

conveyed, used, leased, occupied, mortgaged or otherwise encumbered subject to all the terms

and provisions of this Declaration applicable to Member’s Property, including, but not limited

to, the lien provisions set forth in Section 10.1.

ARTICLE I1

HITECTLU/RA MMITTEE; A | L NTROL

SECTION 2.1 Architectural Committee. The Business Architectural Committee (herein

the "Architectural Committee") shall be composed of at least three (but not more than five)

individuals designated and redesignated from time to time (i) by DEVELOPER untii control of

_9.
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the Architectural Committee is specifically delegated by the DEVELOPER to the TCBA, and
(i1) by the TCBA after delegation of such control, Delegation of control of the Architectural
Committee from the DEVELOPER to the TCBA shall be evidenced by an instrument signed by
the DEVELOPER and filed for record in the Probate records of Jefferson and Shelby Coun-

1

ties, Alabama. The delegation of such control of the Architectural Committee shall not be

-H.

tied to the transfer of control of the TCBA from the DEVELOPER to the Class A members of

T -

the TCBA, but rather shall not occur until the DEVELOPER has sold all property described
on Exhibit "A" hereto, or such sooner time as the DEVELOPER shall determine,

Except as hereinafter provided, the affirmative vote of a majority of the membership of
the Architectural Committee shall be requit:ed in order to adopt or promulgate any rule or
regulation, or to make any findings, determinations, ruling or order, or to issue any permit,
authorization or approval pursuant to directives or authorizations contained herein. With
regard to review of plans and specifications as set forth in this .Article II, however, and with
regard to all other specific matters {other than the promulgation of rules and regulations) as
may be specit‘ied_ by resolution of the entire Architectural Committee, each individual member
of the Architectural Committee shall be authorized to exercise the full authority granted

herein to the Architectural Committee, Any approval by one such member of any plans and

ook 127 mee 658

specifications submitted under this Arcicle II, er the granting of any approval, permit or
authorization by one such member in accordance with the terms hereof, shall be final and
binding. Any disapproval, or approval based uvpon modification or specified conditions by one
i such member shall also be final and binding.

: 2.2 Approval Reguired. No Structure as defined in Section 17.19 shall be
commenced, erected, placed, moved on to or permitted to remain on any Parcel, nor shall any
existing Structure upon any Parcel be altered in any way which materially changes the
exterior appearance thereof, nor shall any new use be cnmmenc_:ed on any Parcel, unless two

sets of plans and specifications (including a description of any proposed new use) thereof

_1-
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shall have been submitted to and approved in writing by the Architectural Committee, Such
plans and specifications shall be in such form and shall contain such information as may be
required by the Architectural Committee, but in any event shall include: (i) architectural
plans, elevations and spﬂcificatinns showing the nature, kind, exterior color schemes, shape,

height and materials of all Structures pfupused for the Parcel: (ii) a site plan of the Parcel

I-'T"—-—h“i

showing the location with respect to the particular Parcel (including proposed front, rear and
side setbacks) of . all Strﬁcmres, the location thereof with reference to Structures on
adjoining portions of the Property, and the number and location of all parking spaces and
driveways on the Parcel: (iii) a grading plan for the particular Parcel: (iv) a drainage plan
and (v} a plan for landscaping. Al of s:aid plans shall address the matters set forth in

Article IV, as applicable,

2.3 Basis For Disapnproyal of Plans. The Architectural Committee shall have

the right to disapprove any plans and specifications submitted hereunder becazuse of any of
the following:
(2) Failure of such plans or specifications to comply with any of the

Restrictions;

sook 127 e 559

{b) failure to include information in such plans and specifications as may
have been reasonably requested; |

(c) objection to the exterior design, appearance or materials of any
proposed Structure;
i (d) objections to the location of any proposed Structure upon any Parcel
or with reference to other Parcels in the vicinity;

(e) objection to the site plan, grading plan, drainage plan or landscaping
plan for any Parcel;

(f) objection to the color scheme, finish, proportions, style of architecture,

materials, height, bulk, or appropriateness of any proposed Structure;

d-
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(g) objection to parking areas proposed for any Parcel on the grounds of
(i) incompatibility to proposed uses and Structures on such Parcel or (ii) the insufficiency of
the size of parking areas in relation to the proposed use of the Parcel;

(h) fajlﬁra of plans to take into consideration the particular topography,

. vegetative characteristics, natural environment and storm water runoff of the Parcel; or

T iy

(i) any other matter which, in the judgment of the Architectural Commit-
tee, would render the proposed Structure, Structures or uses inharmonious with the general
plan of improvement of the Property or with Structures or uses located upon other Parcels in
the vicinity.

Approval of any such plans shall terminate and be rendered void if construction is not
begun within six (6) months after such approval unless such six (6) month period is extended
by agreement with the Architectural Committee in which event the extended time period shall
be applicable.

In any case where the Architectural Committee shall disapprove any plans and specifica-
tions submitted hereunder, or shall approve the same only as modified or upon specified
conditions, such disapproval or qualified approval shall be accompanied by a statement of the

grounds upon which such action was based. In any such case the Architectural Committee

a0k 127 w660

_shall, if requested, make reasonable efforts to assist and advise the applicant in order that
an acceptable proposal can be prepared and submitted for approval.
THE SCOPE OF REVIEW BY THE ARCHITECTURAL COMMITTEE IS LIMITED TO
i APPEARANCE ONLY AND DOES NOT INCLUDE ANY RESPONSIBILITY OR AUTHORITY TO
REVIEW FOR STRUCTURAL SOUNDNESS, COMPLIANCE WITH BUILDING OR ZONING CODES
OR STANDARDS, OR ANY OTHER SIMILAR OR DISSIMILAR FACTORS.
2.4 Reteption of Copy of Plans. Upon approval by the Architectural Committee
of any plans and specifications submitted hereunder, a copy of such plans and specifications,

as approved, shall be deposited for permanent record with the Architectural Committee, and a

-5
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copy of such plans and specifications bearing such approval, in writing, shall be returned to
the applicant submitting the samae,

2.5 ral Commitiee;: Eff f roval and DI roval: Time
for Approval. The Architéctural Committee may promulgate rules governing the form and

b .

content of plans to be submitted for apﬁruval or requiring specific improvements on Parcels,
in¢cluding, without limitation, exterior lighting and planting, and may issue statements of
policy with respect to qppfuval or disapproval of the architectural styles or details, or other
matters, which may be presented for approval. Such rules and such statements of policy may
be amended or revoked by the Architectural Committee at any time, and no inclusion in,
omission from or amendment of any such; rule or statement shall be deemed to bind the
Architectural Committee to approve or disapprove any feature or matter subject to approval,
or to waive the exercise of the Architectural Committee’s discretion as to any such matter,
but no change of policy shall affect the finality of any approval granted prior to such
change. Approval for use on any Parcel of any plans or specifications shall not be deemed a
waiver of the Architectural Committee’s right, in its discretion, to disapprove such plans or
specifications or any of the features or elements included therein if such plans, specifica-
tiong, features or elemants are subsequently submitted for use on any other Parcel or Parcels,
Approval of any such plans and specifications relating to any Parcel, however, shall be final
as to that Parcel and such approval may not be revoked or rescinded thereafter, provided, (i)
that the Structures or uses shown or described on or in such plans and specifications do not
viclate any specific prohibition contained in the Restrictions, and (ii) that the plans and
specifications, as approved, and any condition attached to any such approval, have been
adhered to and complied with in regard to all Structures on and uses of the Parcel in
question.

In the event that the Architectural Committee fails fo approve or disapprove any plans

and specifications as herein provided within thirty (30) days after submission thereof, the

-&-
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same shall be deemed to have been approved, as submitted, and no further action shall be

required.

2.6 Fallure to Obtain Approval. If any Structure shall be altered, erected,

placed or maintained upon any Parcel, or any new use commenced on any Parcel, otherwise
,
than in accordance with plans and specifications approved by the Architectural Committee
pursuant to the provisions of this Article II, such alteration, erection, maintenance or use
shall be deemed to have been undertaken in violation of this Articie II, and without the
approval required herein, and, upon written notice from the Architectural Committee, any
such Structure so altered, erected, placed or maintained upon any Parcel in violation hereof
shall be removed or realtered, and any suchJ use shall be terminated, so as to extinguish such

violation.

If fifteen (15) days after the notice of such a viclation the Owner of the Parcel upon

% which such violation exists shall not have taken reasonable steps toward the removal or

Book 127

termination of the same, DEVELOPER or the TCBA shall have the right, through its agents
and employees, to enter upon such Parcel and to take such steps as may be necessary (o
extinguish such violation and the cost thereof shall be a binding, personal obligation of such
Owner as well as a lien (enforceable in the same manner as g mortgage) upon the Parcel in
question. The lien provided in this Section 2.6 shall not be valid as against a bong fide
purchaser (or bona fide mortgagee) of the Parcel in question unless a suit to enforce said
lien shall have been filed in a court of record in Jefferson and/or Shelby County prior to the
recordation among the Land Records of Jefferson and/or Shelby County of the deed {(or

mortgage) conveying the Parcel in question to such purchaser (or subjecting the same to such

‘mortgage).

2.7 Certificate of Compliance. Upon completion of the construction or

atteration of any Structure upon any Parcel in accordance with plans and specifications

approved by the Architectural Committee, the Architectural Committee shall, vpon written

-7-
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request of the Owner thereof, issue a certificate of compliance in form suitable for recorda-
tion, identifying such Structure and the Parcel on which such Structure is placed, and stating
that the plans and specifications, the location of such Structure and the use or uses to be
conducted thereon have beeIn approved and that such Structure complies with the require-

ments of the Committee. Preparation and recording of such certificate shall be at the

Y —— gl

expense of such Owner. Any certificate of compliance issued in accordance with the
provisions of this Section 2.7 shall be pﬁma facie evidence of the facts therein stated, and
-as to aﬁ:r purchaser or encumbrancer in good faith and for value, or as to any title insurer,
such certificate shall be conclusive evidence that, as of the date of the certificate, all
Structures on the Parcel, and the use or usé:s described therein comply with all the require-
ments of this Article I, and with all other requirements of this Declaration as to which the

Architectural Committee exercises any discretionary or interpretive powers.

2.8 Inspection and Testing Rights. Any agent of DEVELOPER, TCBA or the

Architectural Committee may at any reasonable time or times enter upon and inspect any

Parcel and any improvements thereon for the purpose of ascertaining whether the main-
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tenance of such Parcel and the maintenance, construction, or alteration of Structures thereon
are in compliance with the provisions hereof; and neither DEVELOPER, TCBA nor the
Architectural Cnmmi.ttee neor any such agent shall be deemed to have committed a trespass or
other wrongful act by reason of such entry or inspection. Without limitation upon other
inspection rights, in order to implement inspection and testing of sanitary sewer lines, each
| owner agrees to notify the Architectural Committee prior to its installation of the sanitary
sewer service lines and to permit such inspection and testing thereof by the Architectural
Committee both before and after backfill as is required by the Architectural Committee. Any
such ingpection shall be for the sole purpose of determining compliance with these Restric-
tions, and neither the making of any such inspection, nor the failure to make any such

inspection, shall be relied upon by the Owner of a Parcel or any third persons or entities for
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any purpose whatsoever; nor shall any such inspection obligate the DEVELOPER, the TCBA or
the Architectural Committee to take any particular action based on the inspection.

2.9 Waiver of Liability. Neither the Architectural Committee nor any architect

nor agent thereof, nor the 'iTCBA_, nor the DEVELOPER, nor any agent or employee of the
r foregoing, shall be responsible in any .way for any failure of Structures to comply with
i requirements of this Decla;atiun, althmjgh a certificate of compliance has been issued, nor
for any defects in any plans and specif ications submitted, revised or approved in accordance
with the foregoing provisions, nor for any structural or other defects in any work done
according to such plans and specifications, and all persons relying thereon or benefitting
therefrom agree not to sue or claim agait;st the entities and persons referred to in this
Section 2.9 for any cause arising out of the matters referred to in this Section 2.3 and
further agree to and do hereby release said entities and persons for any and every such

cause,

ARTICLE 111

ND SPE TIONS

The Restrictions shall not be taken as permitting any action or thing prohibited by the

applicable zoning laws, or the laws, rules or regulations of any governmental authority, or by

ook 127 mc: 564

specific restrictions imposed by any deed or lease. In the event of any conflict, the most

restrictive provision of such laws, rules regulations, deeds, leases or the Restrictions shall be

taken to govern and control.

ARTICLE IV
SITE DEVELOPMENT _
SECTION 4.1 Site_to be Staked Prior to Tree Cutting. After the plan for the

Structure is approved, the site of the Structure must be staked out and such site approved
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by the Architectural Committee before tree cutting is done, Existing vegetation on each
Parcel shall be saved whenever it is practical to do so. All areas on site and outside the
areas of disturbance shall be "corded off" with high visibility surveyor’s flagging tape and no
vegetation shall be removed from the corded areas and no materials may be stored over the
roots of this vegetation without prior approval of the Architectural Committee. Removal of
"underbrush” from the corded areas is expressly prohibited except on Architectural Committee
approval. No tree may be cut or removed from any Parcel without consent of the Architec-
tural Committee until the building plans, site plans, and site staking are approved by the

Architectural Commaittee,

4.2 Erosion Control. Erosion control measures shall be taken by the Owner of

-a Parcel, or his contractors, to protect adjacent properties during construction on such

Parcel and thereafter until the soil is stabilized on the Parcel. This may be accomplished by
the use of temporary retention ponds, silt fencing, or other protective measures intended to
intercept and filter the excess storm water runoff from the Parcel. All such erosion control
measures, including slope stabilization, must be specified on the grading plan and must be
approved by the Architectural Committee prior to commencement of grading activities.

Any storm water retention ponds created during construction on a Parcel shall not
remain as permanent ponds after completion of construction unless so provided in the
grading, site and landscaping plans submitted to and approved by the Architectural Commit-
tee.

4.3 Off-Street Parking. FEach building erected on any Parcel shall be so
located on such Parcel as to provide ample space on the remainder of the Parcel (exclusive
of "green space" or non-buildable areas) for off-street parking for the convenience of
occupants, employees, customers and visitors. Such parking space or areas must be main-
tained and used for parking purposes and not otherwise. All drives and parking areas shall

be curbed and/or guttered as required to control storm water runoff. All off-street parking
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and loading areas shall be set back a minimum of | five (5) fe.at from the street right-of-way
line except where the Architectural Committee shall determine that the specific conditions
require a greater set back; provided, that in no event shall a lesser set back be allowed than
that which is provided undér applicable zoning laws.

‘The

site and landscaping plans shall provide for screening of vehicle parking areas, loading zones
and trash and garbage removal areas by the use of earth berms, fences, vegetation or other
measures required and approved by the Architectural Committee.

4,5 Utility Lines and Appurtenances. All gas, water, sewer, telephone and
electrical feeder and service lines shall be installed as underground service unless otherwise
approved by the Architectural Committee. Al transformer boxes, meters or other such
fixtures shall be adequated screened with plants or other materials approved by the Architec-
tural Committee; provided that no planting or screening devices shall be placed so as to
obstruct the normal servicing of either transformers, telephone pedestais, or other utility
hardware. To the extent of the interest of the Owner of a Parcel, the Owner of a Parcel
will not erect or grant to any person, {irm or corporation the right, license or privilege to
erect or use or permit the use of overhead wires, poles, or overhead facilities of any kind
for electrical or telephone service on said real estate (except such poles and overhead
facilities as may be required at those places where distribution facilities enter and leave the
particular area) without the prior written consent of the Architectural Committee. Nothing
herein shatl be construed to prohibit overhead street lighting or nrnaﬁiental yard lighting,

where serviced by underground wires or cables and approved as set forth in Section 4.10.

4.6 Connection Points For Utility Service Lines. To the extent of the

interests of the Owner of each Parcel, such Owners agree to connect utility service lines
(including, but not limited to, gas, water, sewer and electricity) at points designated by

Developer.
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4.7 Sanitary Sewer Service Lings. The material for sanitary sewer service lines

must be approved by the Architectural Committee and cast iron or ductile lines may be

required in some or all sections of the Property.
4.8 Landscaping. The final landscaping plan must be prepared by a profes-

) .

1 sional landscape architect licensed by thé State of Alabama to prepare planting designs. The
i landscape plan must be approved by the Architectural Committee prior to any site distur-
bance. The landscape plan for each Parcel shall indicate the proposed type, location, size
and quantity of all plant materials to be planted on the Parcel, The Owner must faithfully
execute the landscape plan as submitted to and approved by the Architectural Committee. If
the Owner should fail to faithfully execute t;ha landscape plan, the TCBA shall have the right
to enter into a contract with a third party for the execution of the landscape plan as
approved, and the cost thereof shall be a binding, personal obligation of the Owner as well
as a lien (enforceable in the same manner as a mortgage) upon the Parcel! in guestion. The
lien provided in this Section 4.7 shall not be valid as against a bona fide purchaser {or bona
fide mortgagee) of the Parcel! in question unless a suit to enforce said lien shall have been
filed in the appropriate Probate Office in Jefferson and/or Sheiby County, Alabama prior to

the recordation in such Probate Office of the deed (or mortgage) conveying the Parcel in

sook 127 mee 667

question to such purchaser (or subjecting the same to such mortgage).

4.9 Colors; Architectural Styles. All exterior building materials must be of

colors approved by the Architectural Committee. All architecture on each Parcel must be

j compatible with the "park-like" atmosphere of the Trace Crossings development and must be
compatible with surrounding buildings.

4.10 Exter] ng. Exterior lighting plans must be set forth on the

architectural or landscape plans for a Parcel, and must be approved by the Architectural

Committee. Exterior lighting shall be "environmental type" which directs all light beams

downward with no spillover light or glare emitted off-site and shall be compatible with
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lighting used on other buildings in Trace Crossings; provided that such lighting shall be
adequate to insure that both parking areas and building areas are safely lighted for their

prescribed use and can be easily surveyed by security patrols,

ARTICLE V
COVYENANTS FOR MAINTENANCE

SECTION 5.1 KgﬂLP_ch_euu_&eﬂgu‘,_ngm Each Owner shall keep all Parcels owned
by him, and all improvements therein or thereon, in good order and repair, including the
.seeding, watering and mowing of all lawns, the pruning and cutting of all trees and shrub-
bery and the painting (or other apprupriatJe external care) of all buildings and other im-
provements, all in a manner and with such frequency as is consistent with good property
management. If, in the opinion of the TCBA any Owner fails to perform the dutics imposed
by the preceding sentence after fifteen (15) days' written notice from the TCBA to the
Owner to remedy the condition in question, the TCBA shall have the right, through 1its
agents and employees, to enter upon the Parcel in question and to repair, maintain, repaint
and restore the Parcel or such improvements and the cost thereof shall be a binding,
personal obligation of such QOwner as well as a lien {enforceable in the same manner as a
mortgage) upon the Parcel in question; provided, however, that after control of the TCBA has
been given to the Class A members of the TCBA, the approval of 51% of the votes of Class
A members of the TCBA will be required to continue to remedy a violation on a specific
Parcel as provided above if the aggregate cost charged hereunder against a single Owner
exceeds $2,000 per calendar year, as may be adjusted upward annually, commencing January 1,
1988, in an amount not to exceed five percent (5%) of the maximum amount which could have
been charged the preceding vear. Any landscaping approved by the Architectural Committee

cannot be changed pursuant to this Section 5.1,
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5.2 Priority of Lien. The lien provided in Section 5.1 hereof shall not be valid
as against a bong fide purchaser {or bona fide mortgagee) of the Parcel in question unless
said lien shall have been filed in the appropriate Probate Office in Jefferson and/or Shelby
County, Alabama prior to .th& recordation in such Probate Office of the deed (or mortgage)

f conveying the | Parcel in question to such purchaser {or subjecting the same to such
|
t

mortgage).

ARTICLE VI
VENA ICTION

SECTION 6.1 General Prohibitions. \‘;’ithnut the prior written approval of the Architec-
tural Committee;

6.1.1 No previously approved Structure on any Parcel shall be used for any
purpose other than that for which it was originally designed (such as, but not limited to the
following general uses, which are set forth only by way of example and do not constitute a
prior approval of the Architectural Committee as to any specific changes: office building
may be used by other entities requiring space for office purposes; small retail store may be

used for other retail establishments; restaurants shall only be used as dining facilities:

sook 127 meDHY

parking lots shall only be used for parking, and not for new or used car sale areas; store-
front walkways shall be used for pedestrian walkways only, and not for sidewalk sale areas,
vending machine locations, or for shopping cart storage areas (whether temporary or
i permanent), etc.
6.1.2 No Parcel shall be split, divided, or subdivided for sale, resale, gift,
transfer or otherwise;
6.1.3 To the extent of the interest of the Owner of a Parcel, no facilities,
including poles and wires, for the transmission of electricity, telephone messages and the like

shall be placed or maintained above the surface of the ground of any Parce! and no external
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or outside antennas of any kind shall be maintained except on the rear portion of the Parcel
as approved by the Architectural Committee; and
6.1.4 No boat, boat trailer, house trailer, trailer, motor home or any

similar items shall be stored in the open on any Parcel for a period of time in excess of

-‘I-_

twenty-four (24) hours.

i 6.2 E[ﬁﬁﬂ[?ﬂ.ﬂﬂn of Trees. No tree having a diameter of six (6) inches or
more (measured from a poeint two feet above ground level) shall be removed from any Parcel
without the express written authorization of the Architectural Committee, This Sectien 6.2
shal!l be read in conjunction with Section 4.1, and the provisions of both Sections, where
applicable, shall be observed prior to any tree cutting. The Architectural Committee, in its
discretion, may adopt and promulgate rules and regulations regarding the preservation of
trees and other natural resources and wildlife upon the Property. If it shall deem it
appropriate, the Architectural Committee may mark certain trees, regardless of size, as not
removable without written authorization. In carrying out the provisions of this Section 6.2,
‘the DEVELOPER, the TCBA and the Architectural Committee and the respective agents of
each may come upon any Parcel during reasonable hours for the purpose of inspecting or

marking trees or in relation to the enforcement and administration of any rules and regula-

o 127 670

tions adopted and promulgated pursuant to the provisions hereof, Neither TCBA, nor the
Architectural Committee, nor DEVELOPER, nor their respective agents shall be deemed to

have committed a trespass or wrongful act by reason of a'ny such entry or inspection,

e, m—

6.3 Animals. No birds, livestock, animals or insects shall be kept or main-
tained on any Parcel without the express written consent of the Architectural Committee,
except for ordinary domestic pets on Parcels used for apartment or other residential pur-
poses. This Section 6.3 shall not be construed as allowing any activity which is otherwise

prohibited by applicable zoning or other laws,
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6.4 Signs. No sign or other advertising device of any nature shall be placed
upon any Parcel except as provided herein. The Architectural Committee may, in its
discretion, adopt and promulgate rules and regulations relating to signs which may be
employed. Signs and uthér advertising devices may be erected and maintained upon any

| |
portion of the Property zoned or designa.ted for industrial or commercial uses if approved by
the Architectural Committee, as to the number of signs, and their color, location, nature,
size and other characteristicﬁ of such signs or devices,

6.5 Temporary Structures.  No temporary building, trailer, garage or building in
the course of construction or other temporary structure shall be used, temporarily or
permanently, as a residence or temporary hcr:using or the like on any Parcel. If approved by
the Architectural Committee, such a structure may be used as a construction office, storage
facility, or security station during construction or other special purpose.

6.6 Accumulation of Refuse. No lumber, metals or bulk materials shall be kept,

stored, or allowed to accumulate on any Parcel, except building materials during the course

of construction of any approved Structure. No harmful or noxious materials shall be stored,

either inside any Structure, or outside any Structure on any Parcel, if said materials pose
any significant threat to public health and safety or to individuals employed or living within
or in proximity to such Structures. No refuse, trash or garbage shall be kept, stored, or
allowed to accumulate on any Parcel, except between scheduled ﬁickuups and in accordance
with the following:

If trash or other refuse is to be disposed of by being picked up and carried away

on a regular and recurring basils, such trash and other refuse shall be kept inside

the building or in sanitary containers such as dumpsters. All trash and garbage

containers shall be screened in such a manner so that they cannot be seen from

adjacent and surrounding property, and as approved by the Architectural Commit-

tee. All trash and garbage containers shall be kept in a c¢lean and sanitary
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condition., The Architectural Committee, in its discretion, may adopt and promul-
gate reasonable rules and regulations relating to the size, shape, color and type of
containers permitted and the manner of storage and screening of the same on the
Property. |

6.7 Pipes. To the extent of the interest of the Owners of a Parcel, no water
pipe, gas pipe, 'sewer pipe or drainaga' pipe shall be installed or maintained on any Parcel
above the surface of the ground, except hoses and movable pipes used for irrigation purposes.
Meters and valves for utilities shall be located underground, if feasible. If such meters and
valves must be placed above ground, they shall be located at points approved in writing by
the Architectural Committee, and proper screening shall be required.

6.8 Minlng. To the extent of the interest of the Owner of a Parcel, and
except for construction approved under Article II, no Parcel shall be used for the purpose of
boring, mining, quarrying, exploring for or removing gas, coal, oil or other hydrocarbons,
sulfur or other minerals, gravel or earth.

6.9 Maintenance of Hedges and Plants. The TCBA shall have the right, but
not the obligation, to enter upon any Parcel and trim or prune, at the expense of the Owner
(subje:ct.tu any applicable limitations set forth in Section 5.1}, any hedge or other planting

which in the opinion of the TCBA, by reason of its location upon the Parcel or the height to

which it is permitted to grow, is unreasonably detrimental to the adjoining property or

obscures the view of street traffic or is umattractive in appearance; provided, however, that

the Owner shall be given fifteen (15) days’ prior written notice of such action. This section
6.9 shall not be construed as imposing any obligation or responsibility upon the TCBA to take
any action whatsoever with regard to hedges or other plantings.

6§.10 Screening of Rooftop Fixtures and Equipment. All rooftop vents, plumbing

and mechanical and electrical equipment located on any Parcel must be screened in 2 manner
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5o as not to be visable from adjoining streets or properties, such screening to be approved
by the Architectural Committee.

6.11 Outside Burning. Outside or open burning of trash, refuse or other
material upon any Parcel is prohibited, except for burning of trees and brush during the

clearing of a Parcel and the initial construction of improvements on such Parcel (to the

extent allowed by law).

e el

ARTICLE VII

WATERFRONT AREAS AND WATERWAYS

SECTION 7.1 Construction Along Waterway., Any Parcel which shall abut upon any

lake, stream, river, canal or other waterway (hereinafter collectively referred to as "Water-

ways") shall be subject to the following additional restrictions:

7.1.1 No wharf, bulkhead, or other structure or obstruction shall be built
or maintained upon any waterfront Parcel or intoe or upon any Waterway on the Property or
adjacent thereto except with the specific written approval of the Architectural Committee.

7.1.2 Except with prior written approval of the TCBA, no boat canal shall
be cunstlfructed upon any Parcel nor shafl any facility or device be constructed or installed
upon any Parcel which shall in any way alter the course of or natural boundaries of any

Waterway or which shall involve or result in the removal of water from any Waterway,

poox 127 me 673

7.1.3 Except with prior written approval of the TCBA, no boats, boat

—

| railways, launching facilities or any similar type of structures or equipment shall be installed,
constructed or maintained upon any Parcel, nor shall any boat or boat trailer be stored on

any Parcel in such manner as to be visible from surrounding properties or from the abutting

Waterway,

7.2 Nao Boats on Waterway. No boat of any kind shall be operated upon any

Waterway on the Property without the prior written approval of the TCBA. Further, if such
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approval is granted, such operation shall conform to all rules and regulations promuigated by

the TCBA concerning the use of boafts.

7.3 Trash and Refuse. No garbage, trash or other refuse shall be dumped into

any Waterway on the Property.

7.4 Use of Waterway; No .Liahjlitx of TCBA. No consent or authority to use
any Waterway on the Property i3 granted or implied by these Restrictions and such use may
be prohibited or unauthorized. Notwithstanding anything in this Declaration to the contrary,
the use, construction or development of any Waterway shall be at the sole risk and lability
of the user or developer, and no approval qf any structure or use relating to any Waterway
by the TCBA shall impose any liability nthhe TCBA to any person or entity for damages,
injury or death relating to any such use, structure or Waterway. It is understood that the
authority of the Architectural Committee does not include the authority to review any use or
structure for matters relating to structural soundness and/or safety.

ARTICLE VIII

EASEMENTS

SECTION 8.1 Drainage Easements. Except with prior written permission from DEVEL-

OPER, ﬁr (when so designated by DEVELOPER) from the Architectural Committee, drainage
flow shall not be nbstru.cted nor be diverted from drainage swales, storm sewers and/or
utility easements as designated herein, or as may hereafter appear on any plat of record in
which reference is made to these Restrictions. DEVELOPER may cut drainways for surface
water wherever and whenever such action may appear to DEVELOPER to be necessary in
order to maintain reasonable standards of health, safety and appearance; provided, however,
that DEVELOPER’s right to cut drainways on an Owner’s Property shall terminate when the
principal structure and approved landscaping on such property have been completed. These
easements and rights expressly include the right to cut any trees, bushes or shrubbery, make

any gradings of the soil, or to take any other similar action reasonably necessary to provide

~19-

™

G

Pt 4 - -

e T




o 1271 meeH7H

- ——

-

L L]
ra [
- mg . ]
“T -
r-'. -

= T. T__ 4T
.
E P

en G46ner D41

economical and safe utility installation and to maintain reasonable standards of health and
appearance. The provisions hereof shall not be construed to impose any obligation upon
DEVELQPER to cut such drainways.

8.2 Grading. IIZ."E‘s’]?,LC}PER may at any time make such cuts and fills upon any
Parcel or other part of the Trace Crnséings Property and do such grading and moving of
earth as, in its judgment, may be neceséary to improve or maintain the streets in or adjacent
to the Trace Crossings Property and to drain surface waters therefrom; and may assign such
rights to Jefferson County, Shelby County or to the City of Hoover, Alabama; provided
however, that after plans for the principal Structure upon a Parcel shall have been approved
by the Architectural Committee as provided herein, the rights of DEVELOPER under this
Section 8.2 shall terminate with respect to all parts of such Parcel other than the easement

area thereof, except that DEVELOPER or any such municipal or public authority shall

thereafter have the right to maintain existing streets and drainage structures,

ARTICLE IX

ASSESSMENT OF ANNUAL CHARGE

SECTION 9.1 Assessment. For the purpose of providing funds for use as specified in

Article X hereof, the Board shall in each year, commencing with the year 1987, assess against
the Assessable Property a charge (which shall be uniform with respect to all Assessable
Property) equal to a specified number of cents (not in excess of twenty-five cents) for each
One Hundred Dollars ($100) of the then current "Market Valuation®, as hereinafter defined, of
the Assessable Property, In making each such assessment, the Board shall separately assess
each Parcel based upon its Market Valuation, and each such Parcel shall be charged with and
subject to a lien for the amount of such separate assessment which shall be deemed the
"Annual Charge" with respect to such Parcel. Provided however, that until the Class A

Members are entitled to elect a majority of the Board of the TCBA, the maximum annual
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charge per Parcel shall not exceed $2000.00 as may be adjusted upward annually, commencing

January I, 1988, in an amount not to exceed ten percent (10%) of the maximum amount (of

such $2000.00, as escalated) which could have been charged the preceding year.

9.2 Market Vg]ug!inn. As used herein, the term "Market Valuation" shall mean;

9.2.1 the highest market-valuatian (or fair market value or "FMV") placed on
land and permanent imprﬂvlements in each year for Jefferson or Shelby County (whichever is
applicable) or for Alabama State real estate tax purposes, whichever may be higher, as deter-
mined in such manner as may from time to time be provided by applicable law, regardless of
any decrease of such valuation during such year by reason of protest, appeal or otherwise;

9.2.2 if the applicable County and the State shall ever cease to impose real
estate taxes, then said term shall mean in each year thereafter the highest valpation placed
on land and permanent improvements during the last year when either shall have imposed real

estate taxes, determined as provided in Section 9.2.1.

9.3 Date of Commencement of Annual Charge. As soon as may be practical in

each vear, the TCBA shall send a written bill to each Member (and/or to the non-public
lessee of a Parcel owned by a governmental entity) stating (i) the Market Valuation of each
Parcel owned by such Member as the same appears on the appropriate public record; (ii) the
number of cents per One Hundred Dollars ($100) of such Market Valuation assessed by the
Board as the Annual Charge for the vear in question, {iii) the amount of the Annual Charge
assessed against each such Parcel (as limited in Section 9.1 during the time when the Class B
Members may elect a majority of the Board of the TCBA), stated in terms of the total sum
due and owing as the Annual Charge, and (iv) that unless the Member (or such lessee) shall
pay the Annual Charge within thirty (30) days following the date of receipt of the bill the
same shall be deemed delinquent and will bear interest at the rate of twelve percent (12%)

per annum until paid.
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9.4 Effect of Noppayment of Assessments: Remedies of TCBA. If the Member

shall fail to pay the Annual Charge within sixty (60) days following receipt of the bill
referred to in Section 9.3 hereof, and within thirty {30) days after additional written notice
that the Member is delinquént in his payment, in addition to the right to sue the Member for
a personal judgment, the TCBA shall hﬁve the right to enforce the lien hereinafter imposed
to the same extent, including & foreclosure sale and deficiency decree, and subject to the
same procedures, as in the case of mortgages under applicable law, and the amount due by
such Member shall include the Annual Charge, as well as the cost of such proceedings,
including a reasonable attorney's fee, and the aforesaid interest. In addition, the TCBA shall
have the right to sell the property at pu}hlic or private sale after giving notice to the
Member {by registered mail or by publication in a newspaper of general circulation in the
County where the Parcel is situated at least once a week for three successive weeks) prior
to such sale,

9.5 Certificate of Pavment. Upon written demand by a Member, the TCBA
shall within a reasonable period of time issue and furnish to such Member a written certifi-
cate stating that all Annual Charges (including interest and costs, if any) have been paid
with respect to any specified Parcel as of the date of such cértificate, or if all Annual
Charges have not been paid, setting forth the amount of such Annual Charges (including
interest and costs, if any) due and payable as of such date. The TCBA may make a reason-
able charge for the issuance of such certificates which must be paid at the time that the
request for such certificate is made. Any such certificate, when duly issued as herein

provided, shall be conclusive and binding with regard to any matter therein stated as between

the TCBA and any bona fide purchaser of, or lender on, the Parcel in question.
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ARTICLE X

IMPOSITION OF CHARGE AND LIEN UPON PROPERTY

SECTION 10.1 Creation of Lien for Assessments, All Member’s Property shall be

subject to a continuing lien for assessments levied by the TCBA in accordance with the

1 - .
1 provisions of this Declaration. The Annual Charge together with interest thereon and the
{_ costs of collection thereof including reastonable attorney’s fees) as herein provided, shall be a

charge on and shall be a continuing lien upon the Member's Property against which each

such assessment or charge is made.

10.2 Subwission of Portions of Trace Crossings Progerty. DEVELOPER may
desire to subject from time to time partint;s of the Trace Crossings Property intended for
commercial, industrial, business and related development to this Declaration in accordance
with Article XV, and the same will thereby be subjected to this Declaration as Member’s
Property for the purpose, among others, of submitting such property to the lien described in
Section 10.1. Except as provided herein, Member's Property shall hereafter be held,
transferred, sold, conveyed, used, leased, occupied, mortgaged or otherwise encumbered
subject to all the terms and provisions of this Declaration applicable to Member's Property,

including, but not limited to, the lien provisions set forth in Section 10.1.

ook 127 meB78

10,3 P ligation of Members. Each Member, by acceptance of a deed

or other conveyance to Member's Property, whether or not it shall be so expressed in any
such deed or other conveyance, shall be deemed to covenant and agree to pay to the TCBA,
| Or to cause to be paid to the TCBA, the Annual Charges. Each such assessment, together
with interest and costs of collection, including reasonable attorney’s fees, in addition to
being a lien on the property as set forth in Section 10.1 above, also shall be the personal
obligation of the person or entity who was the owner of such Member's Property at the time

when the assessment fell due: provided, however, that in the case of a Parcel owned by a
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governmental entity which is leased to a private person or entity, the lessee shall also be

responsible for the payment of the Annual Charge on such Parcel.

10.4 Subordination of Lien to Mortgages. The lien of any assessment or

charge authorized herein with respect to Member’s Property is hereby made subordinate to

the lien of any bona fide mortgage on such member's Property if, but only if, all assessments
and charges levied against such Member’s Property falling due on or prior to the date such
mortgage is recorded has been paid. The sale or transfer of any Member's Property pursuant
to a mortgage foreclosure proceeding or a proceeding in lieu of foreclosure or the sale or
transfer of such Member’s Property pursuant to a sale under power contained in a mortgage
on such property shall extinguish the lien for assessments falling due prior to the date of
such sale, transfer or foreclosure, but the TCBA shall have a lien on the proceeds of such
sale senior to the equity of redemption of the mortgagor. The foregoing subordination shall
not relieve a Mamber whose Member's Property has been mortgaged of his personal obligation
to pay all assessments and charges falling due during the time when he is the owner of such
property, The Board may at any time, either before or after the mortgaging of any Mem-
ber’s Property, waive, relinquish or quitclaim ir whole or in part the right of the TCBA to
assessments and other charges collectible by the TCBA with respect to such ﬁrnperty coming
due during the period while such property is or may be held by a morigagee or morigagees

pursuant to such sale or transfer,

ARTICLE XI

USE OF FUNDS

SECTION 11.1 Use of Funds. The TCBA shall apply all funds received by it pursuant
to these Restrictions, and from any other source, reasonably for the benefit of property
owned by TCBA Members and specifically to the following uses, unless other uses are

approved by 51% of the votes of Class A Members of the TCBA, and with the understanding
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that, at the TCBA's discretion, funds shall be applied to operations and maintenance before
being applied to capital improvements: repayment of principal and interest of any loans of
the TCBA, the costs and expenses of the TCBA for the benefit of the Property, Owners and
Residents by devoting the. same to the acquisition, construction, reconstruction, conduct,

alteration, enlargement, laying, renewal, replacement, repair, maintenance, operation and

! subsidizing of such of the following as the Board, in its discretion, may from time to time

establish or provide; any or all projects, services, facilities, studies, programs, systems and
properties relating to: parks, recreational facilities or services; walkways, curbing, gutters,
sidewalks, landscaping; directional and informational signs;, streets or roads; street, road and
highway lighting, signal and sign facilitiesg facilities or arrangement for facilities for the
collection, treatment and disposal of garbage, trash and refuse; facilities f_ﬂr the fighting and
preventing of fires: traffic engineering programs, traffic signals and parking facilities; lakes

and dams; beautification projects within the Trace Crossings Property, holiday decorations;

TCBA business or social functions: professional fees; casualty, errors and omissions and

- .-127 e HS(

liability insurance, and such other insurance as may be required by law or otherwise deemed
appropriate by the Board: facilities and provisions for the security of Members, members’
Property, Residents and TCBA Land; and general maintenance and clean-up.

11.2 Obligations of TCBA with Respect to Funds. The TCBA shall not be
obligated to spend in any calendar year all the sums collected in such year by way of Annual
Charges or otherwise, and may carry forward as surplus any balances remaining; nor shall the
TCBA be obligated to apply any such surpluses to the reduction of the amount of the Annual
Charge in the succeeding year, but may carry forward from year to year such surplus as the
Board in its absolute discretion may determine to be desirable for the greater financial
security of TCBA and the effectuation of its purposes. The TCBA does not assure that the
services described in Section 11.1 will be provided and nothing herein shall obligate the

TCBA or its Directors to undertake to provide such services. The TCBA shall provide to all
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Members of the TCBA an annual accounting of funds expended and balances remaining within
one hundred twenty (120) days after the end of any calendar vear, such accounting to be at

the TCBA's expense.

11.3  Authority of TCBA to Contract. The TCBA shall be entitled to contract,

iy

subject to the last sentence of Section 1l1.4, with any corporation, firm or other entity for
{ the performance of the variuus undertak'ings of the TCBA specified in Section I1.1, and such
other undertakings as may be approved by 51% of the votes of Class A Members of the
TCBA, and the performance by any such entity shall be deemed the performance of the TCBA

hereunder,

11.4 Authgrity of TCBA ggi Borrow Money. The TCBA shall be entitled to
borrow money for the uses specified in Section 11.1, or other uses if approved by 51% of the
votes of the Class A members of the TCBA, up to an outstanding principal balance of
$15,000. Any borrowing over such amount shall require the approval of 51% of the votes of
Class A Members of the TCBA. Further, t_he TCBA shall not incur outstanding contractual
and debt obligations exceeding an saggregate of $25,000 at any given point in time {not

including any prospective or actual liability arising out of a lawsuit not based on unpaid

a accounts). .

=

| e
“ entitled to make capital expenditures for the uses specified in Section 11.1 or other uses as

7 neB81.

11.5 Authority of TCBA fo make Capifal Expenditures. The TCBA shall be

may be approved as provided therein, up to an amount not to exceed $25,000, as limited by

| the last sentence in Section 11.4. Any capital expenditure in excess of $25,000 shall require
the approval of 51% of the Class A Members of the TCBA.

11.6 CPI Adjugstments. The dollar limitations in Sections 11.4 and 11.5 shall be

increased effective January of each year (the "Adjustment Year"), beginning January, 1988, to

reflect the percentage increase in the Revised Consumer Price Index -- All Items and Major
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Group Figures for Urban Wage Farners and Clerical Workers (1967 = 100} (herein the "CPI")

from the CPI for January, 1987 to the CPI for January of the respective Adjustment Year,

ARTICLE XI1I

{ ENT M ITIE

:‘ SECTION 12.1 quy_uﬂy_lj:uﬂj_ﬂﬂ DEVELOPER may convey or cause to be conveyed
to the TCBA, subsequent to the recordation of this Declaration, certain tracts of land within
the Trace Crossings Property for park and other recreational and related purposes. The
conveyances may restrict the uses of the ?ruperty being conveyed. Such tracts, together
with such other parts of the TCBA land as the Board may by resolution from time to time
hereafter designate for use by Members and Residents are sometimes hereinafter collectively
referred to as "Community Facilities”,

12.2 Easement of Epioyment of Community. Every Owner, by reason of such
ownership, shall have a right and easement of enjoyment in and to all Community Facilities,
and such easement shall be appurtenant to and shall pass with every Parcel upon transfer,
All Residents who are not Members shall have a non-transferable privilege to use and enjoy
all Cumﬁunity Facilities for so long as they are Residents within the defined meaning of that

term. All such rights, easements, and privileges, however, shall be subject to the right of

st 1277 nce D82

the TCBA to adopt and promulgate reasonable rules and regulations pertaining to the use of

Community Facilities which shall enhance the preservatinn of such facilities, the safety and

convenience of the users thereof, or which, in the discretion of the Board, shall serve to
promote the best interests of the Owners and Residents, including the making available of
certain Community Facilities to school children, with or without charge. The TCBA shall
have the right to charge Owners and Residents reasonable admission and other fees in
connection with the use of any Community Facility. In establishing such admission and other

fees, the Board may, in its absolute discretion, establish reasonable classifications of Owners

7.
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and of Residents; such admission and other fees must be uniform within each such class but
need not be uniform from class to class, The TCBA shall have the right to bnrfuw money,
subject to the limitations in Section 11.4, for the purpose of improving any Community
Facility and, in aid thereuf? to mortgage the same and the rights of any such mortgagee
shall be superior to the easements herein éranted and assured.

12.3 S_u_sn_e_n_sj_q_n_qf_ﬂj_gm The TCBA shalt have the right to suspend the right
of any Member (and the privilege of each Resident claiming through such Member) for any
period during which the Annual Charge assessed under Article IX hereof remains overdue and
unpaid, or in connection with the enforcement of any rules or regulations relating to such

facilities in accordance with the provisions of this Article XII,

12.4 Right of TCBA to Convey. Notwithstanding the rights, easements and

privileges granted under this Article XII, the TCBA shall nevertheless have the right and
power to convey any property referred to in Section 12,1 hereof free and clear of all such
rights, easements and privileges if such conveyance is to 8 public body for public use.

12.5 Restrictlops and Easements Over Open Spaces. DEVELOPER will either
create prior to or as a part of any conveyances to the TCBA easements and rights of way
over and/or affecting the property conveyed to the TCBA including but not limited to
easements relating to utilities, sewers, construction and roads. Any such conveyance to the

TCBA by DEVELOPER shall be subject to all restrictions, easements, rights of way and

agreements of record.

ARTICLE XIII
EMB HIP AND YOTING RIGHT
SECTION 13.1 General. The structure of the TCBA is contained in its Charter and by-
laws. The matters discussed in Sections 13.2 to 13.5 are summaries of some of the provisions

of the Charter of the TCBA. The Charter and by-laws of the TCBA cover each of these
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matters, in addition to othess, in greater detail, and should be consulted for a full explana-

tion of the rights and obligations appurtenant to membership in the TCBA.

13.2  All Parcel Owner’s Are Members of TCBA. Every owner of a Parcel
constituting member's Prnper!ty shall, by virtue of such ownership, be a Member of the TCBA.
Membership shall be appurtenant to, aﬁd may not be separated from the ownership of any
property which i:s Member's Property.

13.3 C_[aﬁs_e_s_ﬂ_h:[gmj:_elsmi The classes of membership are contained in the
Charter and by-laws of the TCBA.

(a) Class A Members shal! be all persons owning one or more Commercial
Parcels constituting Member’s Property excepting those persons who are Class B Members,
provided, that in the event a Commercial Parcel i3 submitted to a condominium form of
ownership, the condominium as a whole shall be considered to be the only member for that
Parcel. A Class B Member cannot be a Class A Member so long as it retains its Class B
membership,

{b) Class B Members shall be the Harbert-USR Realty Joint Venture, an
Alabama General Partnership, and any successor in ownership to all or part of the
Develup;r*s interast in Trace Crossings.

The Class B membership shall terminate at such time as {(a) all the then Class B
Members so designate in a writing delivered to the Association or (b) on December 31, 2010,
whichever shall first occur; provided, that notwithstanding the foregoing, the Class B
membership shall not terminate so long as the Developer shall own any undeveloped Parcel,

13.4 Vofing Rights: Class B Members. Except on such matters as to which
this Declaration, the Charter, or the By-Laws of the TCBA specifically require the votes of
ithe Class A Members, and until December 31, 2010, or such earlier time as the Class B
membership shall terminate, as provided herein, the Class B Members shall be vested with the

sole voting rights in TCBA, and the Class A Membership shall have no voting rights.
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13.5 Yoting Rights; Class A Members. Subject to the provisions of Section

13.4, each Class A Member shall have one vote for each Parcel owned by such Member.
13.6 Conflict. In the event of a conflict between the terms of this Declaration
and the Charter of the TCBA, the terms of the Charter shall control.

ARTICLE XIV

THE ADDITION OF QPEN SPACES
SECTION 14.1 Addltions to Open Space. DEVELOPER, or such of its successors and

assigns as shall have been specifically granted the right to submit additional property to this
Declaration as set forth in this Article, may from time to time during the development of
Trace Crossings, but on or before December 31, 2010, convey or cause to be conveyed

additional property to the TCBA and such property shall become Open Spaces.

s on Additliona pce. Property
conveyed to the TCBA as additional Open Spaces may be improved or unimproved land and
may be subject to permanent or periodic flooding or may be land under water. The grantor
may convey such additional Open Spaces subject to easements for the construction, installa-
tion, maintenance, repair, use and access of roadways, service roads, or utility sewer, or
other public service facilities, and subject to the reserved right in favor of a person owning
Trace Crossings Property for reasonable use and access to facilitate the development of such

property and subject to other rights of way, easements, restrictions, and agreements of

record.

ARTICLE XV

THE SUBMISSION QOF ADDITIONAL MEMBER'S PROPERTY
SECTION 15.1 Submlission of Additional Member's Property. DEVELOPER may at any

time during the pendency of this Declaration add all or a portion of Trace Crossings
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Property, along with any additional property now or haereafter acquired by Developer, to the
Property which is covered by this Declaration. Additional member’s Property may be
- submitted to the provisions of this Declaration by an instrument executed by DEVELOPER, its

successors or assigns in the manner required for the execution of deeds., Such instrument

{ shall:

-

18.1.1 refer to this Declaration stating the book or books of the records
of Jefferson and/or Shelby County, Mabahm, and the page numbers where this Declaration is
recorded;

15.1.,2 contain a statemept that such Additional member's Property is
conveyed subject to the provisions of this Declaration, or some specified part thereof (as
limited by Section 16.4),

15.1,3 contain an exact description of such Additional Member's Properly;
and |

15.1.4 such other or different covenants, conditions and restrictions as
DEVELOPER shall, in its discretion, specify to regulate and control the use, occupancy and
impmve:ment of such Additional Member’'s Property.

E% Upon the recording of such instrument in the appropriate Probate Office of Jefferson and/or

o Shelby County, Alabama, such additional property shall be Member's Property and the owner

or owners of such Member's Property shall thereupon be members of the TCBA.
15.2 Al Member's Property bears l'.l' s and Enjovs the Be efits of
Declaratlon. Every person who is an owner of a fee interest in any portion of the Member’s

Prnperti.r does by reason of taking such title agree to all of the terms and provisions of this

- oo 127 e

Declaration {except as they may be modified in the deed to such Property, subject to the
Limitations in Section 16.4 hereof). All present and later added Member's Property 1s subject

to the burdens and shall enjoy the benefits made applicable hereunder to Member’s Property.
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ARTICLE XVI

GENERAL
SECTION 16.1 Graptee’s Acceptance. The grantee of any Parcel subject to the

coverage of these Restrictimlis, by acceptance of the deed or other instrument conveying an
, interest in or title to, or the execution ulf a contract for the purchase thereof, whether from
i DEVELOPER or a subsequgnt owner of such Parcel, shall accept such deed or other confract
upon and subject to each and all of these Restrictions herein contained. -

16.2 Indemnity For Damages. Each and every Parcel Owner and future Parcel
Owner, in accepting a deed or contract for any Parcel subject to these Restrictions, agrees
to indemnify DEVELOPER for any damage r.;;ausad by such Owner, or the contractor, agent, or
amployees of such Owner, to roads, streets, gutters, walkways or other aspects of public
ways, including all surfacing thereon, or to water, drainage or storm sewer lines or sanitary
sewer lines owned by DEVELQPER, or for which DEVELOPER has responsibility, at the time
of such damage,

16.3 Severabllity. Every one of the provisions and restrictions is hereby
declared to be independent of, and severable from the rest of the provisions and restrictions
and of and from every other one of the provisions and restrictions and of and from every
combination of the provisions and restrictions in this Declaration and shall in no way affect
any of the other provisions or restrictions which shall remain in full force and effect.

16.4 Right of Develover to Mod R & s With Respe 0 Unsold Parcels.

With respect to any unsold Parcel, DEVELOPER may include in any contract or deed herein~

after made or entered into such modifications and/or additions to these Restrictions as

. .o 327 e O87

DEVELOPER in his discretion desires; provided, however, that these Restrictions may not be

modified in any contract or deed to except such Parcel from the assessment provisions of

Article IX or to lessen or extend the voting rights as provided in these Restrictions or in

the Charter and by-laws of the TCBA.,
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16.5 Captlons. The captions preceding the various sections, paragraphs and
subparagraphs of these Restrictions are for the convenience of reference only, and none of
them shall be used as an aid to the construction of any provision of the Restrictions.
Wherever and whenever apﬁlicahle* the singular form of any word shall be taken to mean or

apply to the plui'al, and the masculine fdrm shall be taken to mean or apply to the feminine

or to the neuter,

- i

16.6 Effect of Yiolation on Mortgage Lien. No viclation of any of these

Restrictions shall defeat or render invalid the lien of any mortgage made in good faith and
for value upon any portion of the Property; provided, however, that any mortgagee in actual
possession, or any purchaser at any mﬂrtgaéees’ or foreclosure sale shall be bound by and
subject to these Restrictions as fully as any other Owner of any portion of the Property.

16.7 Ng_Reverter. No Restriction herein 15 intended to be, or shall be
construed as, a condition subsequent or as creating a possibility of reverter,

16.8 Duration and Amendment. The Restrictions contained in this Declaration

shall run with and bind the Property, shall inure to the benefit of and shall be enforceable
by DEVELQOPER, the TCBA, the Architectural Committee, and the Owner of any Commercial
Parcel included in the Property, their respective legal representatives, heirs, successors and
assigns until the 31st day of December in the year 2020, after which time said Restrictions
shall be automatically extended for successive periods of ten years. This Declaration may not
be amended in any respect (except with regard to the annexation of Additional member’s

Property) except by the execution of an instrument signed by not less than 75% of the Parcel

127 meeb88

Owners, which instrument shall be filed for recording in the Probate Offices of Jefferson

BOOK

and/or Shelby County, Alabama, or in such other place of recording as may be appropriate at
the time of the execution of such instrument, After December 31, 2020, this Declaration may

be amended and/or terminated in its entirety by an instrument signed by not less than 55%

of the Parcel Owners which instrument shall be filed for recording in the Probate Offices of
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Jefferson and/or Shelby County, Alabama, or in such other place of recording as may be
appropriate at the time of the execution of such instrument.

16.9 Enforcement. In the event of a violation or breach of any of these
Restrictions or any amendrﬁents thereto by any Owner, or employee, agent, or lessee of such

Owner, the Owner(s) of Commercial Pafcel(s), the TCBA, DEVELOPER (so long as it is a

B

member of the :TCBh}, their successors and assigns, or any business party to whose benefit
these Restrictions inure sﬁail have the right to proceed at law or in equity to compel
compliance with the terms and conditions hereof, to prevent the violation or breach of said
Restrictions, to sue for and recover damages or other dues, or take all such courses of
action at the same time, or such other legai remedy it may deem appropriate. No delay or
failure on the part of an aggrieved party to initiate an available remedy set forth herein
shall be held to be a waiver of that party or an estoppel of that party or of any other party
to assert any right available to him upon the recurrence or continuation of said violation or
the occurrence of a different violation.

Damages shall not be deemed adequate compensation for any breach or violation of any
provision hereof, but any person or entity entitled to enforce any provision hereof shall be
entitled specifically to relief by way of injunction asl well as any other available relief either
at law or in equity.

Any party {0 a pmceeding' who succeeds in enforcing a Restriction or enjoining the
violation of a Restriction against a Parcel Owner may be awarded a reasonable attorney’s fee
‘against such Parcel Owner,

16.10 Certificate of Violation. In addition to any other rights or remedies

available to the TCBA hereunder or at law or equity, the TCBA shall have the right to file

pook - 12 {—+aee BRY

in the Records of Jefferson and/or Shelby County, Alabama a Certificate or Notice of
Violation of these Restrictions {which violation shall include, without limitation, nonpayment

of the Annual Charges and/or failure to comply with architectural guidelines) upon failure of
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a Parcel Owner to correct a violation of these Raestrictions within thirty (30) days after
written notice of the violation has been given by the TCBA to the Parcel Owner.

16.11 Interpretation by TCBA. The TCBA shall have the right to construe and

interpret the provisions of this Declaration, and in absence of an adjudication by a court of
I‘ .

competent jurisdiction to the contrary, its construction or interpretation shall be final and

binding as to all persons or property benefited or bound by the provisions hereof.

16.12 Assignment by TCBA. The TCBA shall be empowered to assign its rights

hereunder to any successor nonprofit membership corporation (herein referred to as the
"Successor Corporation") and, upon such assignment the Successor Corporation shall have all
the rights and be subject to all the duties of Jthe TCBA hereunder.

16.13 No Waiver. The failure of any party entitled to enfor¢ce any of these
Restrictions herern contained shall in no event be considered a waiver of the right to do so
thereafter, as to the same violation or breach or as to such a violation or breach occurring
prior or subsequent thereto; provided, however, that approval of plans pursuant to Article II
shall be binding on any and all parties as a conclusive determination that such plans are in

conformity with these Restrictions.

ARTICLE XVII

DEFINITIONS

SECTION 17.1 Assessallle Property. That part of Trace Crossings Property which is
subjected to these Restrictions except such part or parts thereof as may from time to time
constitute "Exempt Property” as defined in Section 17.10.

17.2 Association or "TCBA". The Trace Crossings Business Association, Inc,, its

successors and assigns,
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17.3  Association Land or TCBA Land. That part of Trace Crossings Property
which may at any time hereafter be owned by the Association for so long as the Association

or successor thereof may be the owner thereof.,
17.4 Board. The Board of Directors of the Association.

17.5 Charter. The Articles of Incorporation of the Trace Crossings Business

Association, Inc.

17.6 Commercial Parcel. Any unit, lot, part or parcel of Trace Crossings
Property designed, designated or used for a commercial or business purpose or use including
apartment projects and residential or husingss condominiums located on a parcel or parcels
which are subjected to this Declaration,

17.7 Declaration. This Declaration of Protective Covenants of Trace Crossings
(Business) applicable to Member's Property which shall be recorded in the appropriate Probate
Records of Jefferson and Shelby County, Alabama, as the same may from time to time be
supplemented or amended in the manner described therein.

17.8 Deed. Any deed, assignment, lease, or other instrument conveying fee
title or a leasehold interest in any part of Trace Crossings Pruper_ty subjected to these

Restrictions,

17.9 Developer. Harbert-USR Realty Joint Venture, an Alabama General

Partnership, its successors and assigns.

17.10 Exempt Property. Shall mean and refer to the following portions or parts
of the Property:

(i) all land owned by the United States, the State of Alabama, Jefferson
County, Shelby County, or any instrumentality or agency of any such entity, for so long as
(a) any such entity or any such instrumentality or agency shall be the owner thereof, and (b)

such land is being used or held for public purposes {(land which is owned by any such entities
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and leased to non-public persons or entities shall not be exempt during the period of lease to

such non~public persons or entities);
(ii) all land owned by Trace Crossings Business Association, Inc. ("TCBA")

(or a "Successor Corporation” as defined in Section 16.12 hereof) for so long as TCBA (or

b

17.11 Member. A person or other entity who is a record owner of Member's

r such Successor Corporation) shall be the owner thereof;
|
¢

Property.
17.12 Member's Property. That portion of Trace Crossings Property which shall

have been submitted to this Declaration for the purpose of creating a lien for assessments in

favor of TCBA.

17.13 Qpen Spaces or Common Areas. Trace Crossings Property which is

conveyed to the Association by the owners or Developers of Trace Crossings or a part

thereof and which is designated as an open space or area.
17.14 Owner. The Owner of Member’s Property.
17.15 Parcel. A Commercial Parcel as defined in Section 17.6.

17.16 Property or Subject Property or Member’s Property. That part of Trace

The term "Property” shall also include each

Crossings Property subjected to this Declaration.
such new parcel of land at the time that the same is subjected to the Declaration.

Any persons or persons occupying or leasing Member's

00k 127 race 532

17.17 Resident.

Property.

——

17.18 Restrictions. The covenants, agreements, easements, charges and liens

——

" created or imposed by this Declaration.
1 [
17.19 Structure. Any thing or device [other than trees, shrubbery (less than

two (2) feet high if in the form of a hedge), and landscaping], the placement of which upon

any Parcel may affect the appearance of such Parcel, including by way of illustration and not

limitation, any building, garage, porch, shed, greenhouse or bathhouse, cop Or cage, covered
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“or uncovered patio, matlbox, swimming pool, clothes line, radio or television antenna, fence,
curbing, paving, wall or hedge more than two (2) feet in height, signboard or any temporary
or permanent living quarters (including any house trailer or motor home) or any other
“‘“te.mpnrary or permanent improvement to such Parcel. "Structure” shall alsc mean (i) any
excavation, fill, ditch, diversion dam c:-r other thing or device which affects or alters the
! natural flow of surface waters from, upon or across -an}' Parcel, or which affects or alters
the fiow of any waters in any natural or artificial stream, wash or drainage channel from,
upon or across any Parcel and (1) any change in the grade of any Parcel of more than six
inches from that existing ot the time of purchase by each Owner.
17.20 Img_cmgﬂmwmw. The property described as
Trace Crossings in the Declaration and other property which may be acquired by Developer
and developed as a part of Trace Crossings. That part of Trace Crossings subjected to the

Declaration 1s referred to as "Property”, "Subject Property”, or "Member’s Property".

17.21 Tract. A contiguous piece of Property under one Ownership.
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IN WITNESS WHEREOQF, this Declaration of Protective Covenants of Trace Crossings

{Business) has been executed by the HARBERT-USR REALTY JOINT VENTURE, an Alabama
General Partnership, effective the ,_?,Q‘thday of (zz,ﬂg ch , 1987,

'F | . HARBERT-USR REALTY JOINT VENTURE,
| an Alabama general partnership

ATTEST: By: HARBERT PROPERTIES, INC.,

M its general partner

3

B
Its Secretary
ATTEST By: USR REALTYDEVELOPMENT, A DIVISION
OF U.S. DIVERSIFIED GROUP OF USX
CORPORATJION, its general partner 2
Assmtant[&ecretary
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. STATE OF

COUNTY OF

! I, a Notary Public in and for said County in said State, hereby
. ¢cerbify that , whose name as &:5&2;:}"’ of Harbert Properties,
f In¢., a corporation, as general pariner of Harbert-USR Realty Joint Venture, an Alabama
..general partnérship, 1s signed to the foregoing insfrument, and who s known to me, acknowl-
‘ edged before me on this day that, being informed of the contents of said instrument, he, as
such officer and with full authority, executed the same voluntarily for and as the act of said
| corporation, in its capacity as general partner of said partnership.

t | |
. »Givén under my hand this the /g £¢ day of "/'Veu;é , 1987.
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I T Notary Public
- NOTARIAL SEAL:

)
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e e O .
‘My commission expires: G-17-19

STATE OF P #

COUNTY OF A ilec it enf

I, %ﬂﬂmaw Public in and for said County in said State, hereby
certify that , whose name as _J #sec et of USR Realty Develop-
ment, A Division of U.S, Diversified Group of USX Corporation, a2 corporation, as general
partner of Harbert-USR Realty Joint Venture, an Alabama general partnership, is signed to
the foregoing instrument, and who is known to me, acknowledged before me on this day that,
being informed of the contents of said instrument, he, as such officer and with full gauthor-

ity, executed the same voluntarily for and as the act of said corporation, in its capacity as
general partner of said partnership.
g

£
% Given under my hand this the 3¢  day of _[224_,;_;, 2 , 1987,
=

Nuta;y Puﬁic

O\ A NOTARIAL SEAL
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."r!‘
.éd My commission expires:

RISy o U L h PG
PIEYSEoR. BLETT IO COUNTY i L
= RY CAlIS8I08 EXVIRED JULY 15, 1987 =l
KBemliar, Penssyvbanis Astociation of Notarles ' J“'h
THIS INSTRUMENT PREPARED BY: .

Randolph H. Lanier

Balch & Bingham

P. O, Box 306

Birmingham, Alabama 35201
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i Tract of land hareiln des | | il
| cribed situated 1g B27, T188, RIW in Jefr : i
| , ar Yl BT T i r————
EG County, Alubama and being more particularly described as follows: e '"ﬂ:“:‘“f“t‘la‘“?‘?f:igf“'h"mm
s LA -
- ML b ot of S, TIoS wot ad et heng the oS
¢ the corner of the MW 1/4 of MW 1/4 of
. said point also being the point of begimuing: of 827,
N §§ along the north line of 527 to the H;‘ ornet of th Ny itug cast
. corpner of the NE ]
P2 of §27; thence scutheasterly along the diegonal 1/2 of li:tﬁ:;fg b

1/4-1/4 to & point of intersectio
: Lon with the C/L of a publi
éﬂ}!&:nzlisfae :¥g?::‘:::zgrautcfiz lﬂd nnrthuentnrlrpulnn: :zzgwny
on w the C/L of & public road {(Bulph
Springes Rd); thence northerly klong last ¢ potot
t 1d roadwa c/L t i
on the south line of the NW 1/4 anhH'? > 4 ot along.
/4 of 827: thence &
the south line of said 1/4-1/4 to the SB coroer ;f.lqjd lf::;f::nn‘

thance nort
hﬂlinnlnjf h along the lflt 1ina of said 1/4-1/4 to the point of

Excepting and reserving from the shove descriptiog;

{(a)} That
Hiihu:;r{;;? of B.0.N. lying north of and sdjacent to the /L of

(b) That portion of R.O.
- Sulphur Springs Hnndf- tring east of and adjacent to the C/L of
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