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A TRUE COPY
./ VERLYI E FOUST, CLERK
BAMGRUETCY COURT

N;"JRTHE iiSlRiCT OF ALABAMA

BY;

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTEERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

IN RE: )
) BANKRUPTCY CASE NO.
HENRY §. BRISTOW, JR., )
) 84-04536
Debtor. )
)
BEUDD FINANCIAL CORPORATION, Y
)
Plaintiff, ) :
) ADVERSARY PROCEEDING NO.
vs. )
) 84-0623
HENRY S. BRISTOW, JR. and )
LILLA J, BRISTOW, )
| )
Defendants. )
CRDER

-—

This cause having come to be heard upon the
Complaint of Budd seeking a declaration and determination
of property of the Estate of Henry §. Bristow, Jr. and of
the nature of the judgment liens of Budd attaching
thereto, and this Court having considered the evidence,
the arguments of counsel and the Joint Stipulation ig of
the opinion that the requested relief is due to be granted.

FINDINGS OF FACT

This Court in accordance with Bankruptcy Rule

?QBZ*‘inds the following facts:
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2.

1. Prior to July 15, 1965; Henry S. Bristow,
jr., the Debtor herein, and Lilla J. Bristow acquired
title to the property described on Exhibit A attached
hereto and incorporated by reference herein (the
n"property’) jointly with right of survivorship. At all
times subsequent to July 15, 1965 and prior to the
commencement Gf1thi5 Bankruptcy Case, the Property was
owned by Henry §. Bristow, Jr. and Lilla J. Bristow
jointly with right of survivorship.

| 2. This Bankruptcy Case was commenced on August
30, 1984 by the filing by Henry S. Bristow, Jr.,
individually, of a voluntary petition under 11 U;S'C'

§ 1101 et seq.

7. On or about April 23, 1982 and May 26, 1982,
respectively, in excess of two years prior to the
commencement of this Bankruptcy Case, Budd Financial
Corporation ('Budd") recorded certificates of judgment
against Henry S. Bristow, Jr. im the Office of the Judge
of Probate of Shelby County, Alabama, in Book R, page 847
and in Book R, page 9534.

4. On or about April 16, 1982 and May 19, 1982,
respectively, in excess of two years prior to the
commencement of this Bankruptcy Case, Budd recnrdéd

certificates of judgment against Henry S. Bristow, Jr. in

the Office of the Judge of Probate of Jefferson County,
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'Alabama. in Real Volume 2183, page 613 and in Real Volume

2195, page 585. The judgments in favor of Budd and
against Henry S. Bristow, Jr. shall be referred to herein
as the "Budd Judgments.™

5. While there exist credits to the Budd
Judgﬁents in the form of payments and the surrender and
sale of collateral by Bristow Trucking Company, Budd is
owed a substantial sum of money which claim shall be

liquidated in this Bankruptcy Case.

CONCLUSIONS OF LAW

Pursuant to the above findings of fact this Court
enters the fﬂlluwing conclusions of law and orders thereon.

1. This Court possesses jurisdiction of this
Adversary Proceeding pursuant to 28 U.S.C. § 157(b)(2)(A),
(K) and (0), § 1334 and § 2201 and pursuant to the consent
of Lilla J. Bristow. It is a core proceeding to the
extent that 1t involves the determination of property of
the Estate pursuant to 11 U.S.C. § 541 and the
determination of the validity of the Budd Judgment liens
against property of the Estate. To the extent that the
determination of the interest of Lilla J. Bristow in and

to the Property may not be a core proceeding this Order

shall constitute a report and recommendation to the
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District Court of proposed findings of fact and

conclusions of law.

2. Henry S. Brigtow, Jr. and Lilla J. Bristow
acquired title to the Property prior to July 15, 1965
jointly with right of survivorship and did not change the

status of ownership prior to the commencement of this

Bankruptcy Case. 1In Bernhard v. Bernhard, 278 Ala. 240,
177 S0. 24 565 (1965), decided on July 15, 1965, the
Supreme Court of Alabama held that a deed containing the
language ''joint tenants with rights of survivorship"
created a tenancy in common with cross contingent

remainders in fee,

This ruling was the law of Alabama until the
decision of Nunn v. Keith, 289 Ala. 518, 268 So. 2d 792

(1972) which.reinstated the common law joint tenancy in
Alabama and held that the language "joint tenants with
rights of survivorship" created a2 joint tenancy with
rights of survivorship as at common law. The court in

Nunn v. Keith found that a joint tenancy in Alabama

"differs from the common law estate of the same name only

insofar as (1) the statutory regquirement that the
intention to have the right of survivorship must be
clearly expresed in the instrument of conveyance, and (2)

elimination of the common law unity of time." Id. at 797,

see Ala. Code § 35-4-7 (1975). Accordingly, deeds executed
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5.

before July 15, 1965 such as the deeds to the property are

governed by the rule in Nunn v. Keith and not by the rule

in Bernhard v. Bernhard. Bringhurst v. Hardin, 387 So. 24

186 (Ala. 1980); Bank of Lexington v. Jones, 18 ABR 4066,
4067 (1984). |

3. A common law joint tenancy was created
between Mr. and Mrs. Bristow by the deeds to the
Property. |

4, Under the law of Alabama a joint tenancy is

severable and destructible as at common law. Nunn v.

Keith, 289 Ala. 518, 268 So. 2d 792, 797 (1972).

2. The recordation of the Budd Judgments more
than 90 days prior to the cammenﬁement of this Bankruptcy
Case created valid and enforceable lieng against the
undivided-ona-half interest of Henry S. Bristow, Jr. in
and to the Prupefty to the extent of the allowed secured
claim of Budd. Code of Alabama §§ 6-9-210, 6-9-211

(1975); e.g., Shrout v. Seale, 287 Ala. 15. 250 So. 2d 592
(1971).

6. In general, the commencement of a bankruptcy
case creates a separate estate, and specifically, the
commencement of this Bankruptey Case created the separate
Estate of Henry S. Bristow, Jr.. The creation of this
gseparate estate of Henry §. Bristow, Jr. severed the joint

tenancy with right of survivorship between Henry 8.

Bristow, Jr. and Lilla J. Bristow with respect to the
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Property by destroying the unities of title and interest.

In re Lambert, 34 B.R. 41 (D. Colo. 1983); In re Milesg, 35

B.R. 52 (E.D. Calif. 1983):; In re Panholzer, 36 B.R. 64}
(D. Md. 1984),

In Lambert the Bankruptcy Court applied the state

law of Colorado (which is wvirtually identical to the
present law of Alabama with respect to joint tenancies) in
determining what was property of the estate pursuant to 11l
U.s.C. § 541 in the context of the filing a voluntary
bankruptcy caée by one of two joint tenants followed by
the death of the debtor. The Court found that the
commencement of the bankruptcy case severed the joint

tenancy, thereby destroying the element of survivorship

and rendering the debtor and the non-bankrupt joint owner

tenants in common. Lambert at 43,

In reaching this conclusion the Court in Lambert

guoted from the legislative history and 11 U.S.C. §§ 363
and 522, as fellows:

However, legislative history
provides some clarification. '"The
debtor's interest in property also
includes 'title' t¢ property, which is
an interest, just as are a posSsessQry
interest, or leasehold interest, for
example."” Senate Report No. 95-989,
95th Cong. 2d Sess. 82-3 (1978), U.S.

Code Cong. & Admin. News 1978, pp.
5787, 5868. And further, in that same
report, it is stated: ™Once the estate
is created, no interests in property of
the estate remain in the debtor.
Consequently, if the debtor dies during
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the case, only property exempted from
property of the estate ... will be
available to the representative of the
debtor's probate estate. The
bankruptcy proceeding will continue in
rem with respect to property of the
estate, and the discharge will apply in
personam to relieve the debtor, and -
thus his probate representative, of
liability for dischargeable debts."

See also Bankruptcy Rule 101l6.

Although several Code sections
appear to support the thesgis that a
joint tenancy survives the filing of a
bankruptcy petition, on closer
examination those sections lend support
to the antithesis. For example, Sec.
363(h) provides in pertinent part, ..
the trustee may sell both the estate! s
interest ... and the 1nterest of any
co-owner in property in which the
debtor had, immediately before the
cummencement of the case, an undivided
interest as a ... jqint tenant....”
(Emphasis added.) Likewise, Sec.
222(b)(2)(B) provides in pertinent part
that a debtor may exempt from property
of the estate "... any interest in
property in wh1ch the debtor had,
immediately before the commencement of
the case, an interest as a ... joint
tenant...." (Emphasis added.)

Both of these gsections are written
in the past tense "had!, not the
present tense "has', thus indicating
that the debtor no longer holds the
title that he did just prior to
commencement of the case.

Lambert at 43.

7. This Court supports and adopts the reasoning

in Lambert and concludes that the commencement of this

- Bankruptcy Case severed the common law joint tenancy with

right of survivorship and destroyed the survivorship
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element of joint ownership of the Property, such that the
Fstate of Henry S. Bristow, Jr., on the one hand, and
Lilla J. Bristow, on the other hand, each now own an
undivided one~half interest in and to the Property as
tenante in common. The undivided one-half interest of
Henry S. Bristow, Jr. in and to the Property constitutes
property of the Estate of Henry S. Bristow, Jr. pursuant
to 11 U.S.C. § 541. |

8. Io the extent that Budd's c¢laim based upon
the Budd Judgments is dllowed in amount it constitutes a
secured claim against the Egtate of Henry S. Bristow, Jr.
and ig8 secured by a perfected lien upon the undiﬁided
one-half interest of the Estate of Eenry S. Bristow, Jr.
in and to the Property, which interest of the Estate

cannot now be divested by the death of Henry S. Bristow,

JI.

Accordingly, it is ORDERED, ADJUDGED and DECﬁEED
as follows:

1. The Estate of Henry §. Bristow, Jr. and
Lilla J. Bristow each own an undivided one-half interest
in and to the Property as tenants in common and without
any rights of survivorship.

2, The Budd Judgments constitute wvalid and

perfected liens against the undivided one-half interest of

the Estate of Henry §. Bristow, Jr. in and to the Property




to the extent that the secured claim of Budd based upon
the Budd Judgments is allowed in amount by this Court.

3. To the extent that the determination of the
interest of Lilla J. Bristow in and to the Property may
not be a core proceeding this Order shall constitute a
report and recommendation t£o the District Court of
proposed findings of fact and conclusions of law.

4, Nothing contained herein shall prevent the
Budd Judgments from constituting liens upon other property
of Henry S. Bristow, Jr. located in Shelby and Jefferson
Counties, Alabama and subject to levy and sale under

execution as pruv1ded}fy Code of Alabama § 6-9-211 (1975).

DONE this day of ‘May, . 1985.
= Y ﬁf
v % Ste En B. Coleman
: g United States Bankruptcy Judge
G
g ORDER ON REPORT AND RECOMMENDATION

This Court, having reviewed the above Joint
Stipulation, the Proposed Findings of Fact and Conclusions

of Law, the recommendation of the Bankruptcy Judge and no

party having objected and requested a de novo hearing, 1is

of the opinion that the above Order is due to be entered.




10.

Accordingly, 1t is ORDERED, ADJUDGED and DECREED
as follows:

1. The Estate of Henry S. Bristow, Jr. and
Lilla J. Bristow each own an undivided one-half -interest
in and to the Property as tenants in common and without
any rights of survivorship.

2. The Budd Judgments constitute valid and
perfected liens against the undivided one-half interest of
the Estate.of Henry S. Bristow, Jr. in and to the Property

to the extent that the secured claim of Budd based upon

the Budd Judgments is allowed in amount by thig Court.

soot 030 1 499

5 Nothing contained herein shall prevent the
Budd Judgments from constituting liens upon other property
of Henry S. Bristow, Jr. located in Shelby and Jefferson

Counties, Alabama and subject to levy and sale under

execution ag provided by Code of Alabama § 6-~9-211 (1975).

DONE this 24 day ﬂf}r? 1985,
( __-.._E.j‘l‘l/i ™

Unixed 2fes Distrid /Adudge
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