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STATE OF ALABAMA) f7?%é
JEFFERSON COUNTY )

MORTGAGE AND SECURITY AGREEMENT

THIS INDENTURE, made and entered into on this the 6th day

of May, 1983, by and between CAHABA WATER RENOVATION SYSTEMS,
INC., an Alabama corporation {herein called the "Mortgagor") and
CITY ‘FEDERAL SAVINGS AND LOAN ASSOCIATION, a federal savings and

loan association {(herein called "Mortgagee").

WwITNETGSSETH:

WHEREAS, Mortgagor is indebted to Mortgagee for money beilng
loaned in advances as construction progresses, as evidenced by
promissory note of even date herewith, in the amount of Eight
Hundred Fifty Thousand and no/100 ($850,000.00) Dollars: and

WHEREAS, the said Eight Hundred Fifty Thousand Dollars
‘indebtedness shall be advanced by lMortgagee in accordance with a
Construction Loan Agreement of even date herewith, the terms of
which agreement are made a part of this mortgage: and

WHEREAS, Mortgagor is desirous of securing the prompt payment
of the indebtedness evidenced by said note, and the payﬁent of
principal and interest therein provided for;

WHEREAS, Mortgagor may hereafter become indebted to the
Mortgagee for additional sums loaned and/or on account of indebt-
edness which may accrue to Mortgagee on account of any future
payments, advances or expenditures made by Mortgagee under the

provisions of this mortgage, and Mortgagor wishes to execute this

¢ Gity.
ol o2 1 Savings and Loan Associatioa

!
‘ 2030 2nd Avenue North
Birmingham, Alabama 315203
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canveyancé for the security and enforcement of the payment both of
said present and any such future indebtedness:

WHEREFAS, as a condition of advancing the monies under the
aforement ioned Construction Loan Agreement, Mortgagee has required
Mortgagor te grant to Moftgagee a first mortgage lien on the real
property hereinafter described:;

NOW, THEREFORE, the undersigned, Mortgaqor in consideration
of the premises,; the ultimate disbursement to Mortgagee of the
afnre;aid sum of Eight Hundred Fifty Thousand and no/100
($850,000.00) Dollars, to secure the prompt payment of said
indebtedness with interest thereon, and the payment of any further
sum or sums for which Mortgagor may hereafter become indebted to
Mortgagee under the provisions hereof or otherwise, and, further,
to secure the performance of the covenants, conditions and
agreements hereinafter and in said note set forth, Mortgagor has
bargained and sold and hereby grants, bargains, sells and conveys
to Mortgagee, its successors and assigns, following described real
pstate, lying and being in the County of Shelby, State of Alabama,
to~wit:

That certain parcel of land situated in Shelby County,
Alabama, and more particularly described as follows:

Lot 2-E according te a resurvey of Lot 2-D, Cahaba
River Park, as recorded in Map Book 8, Page 110 in the

Probate Office of Shelby County, Alabama. -
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TOGET/ER WITH all and singular the rights, members, privileges and
appurtenances thereunto belonging or in anywise appertaining, and
all rights, title and interests, if any, of Mortgagor in and to
any streets, alleys, roads or highways abutting the described
premises: and

TOGETHER WITH structures, now or hereafter constructed
thereon, and all building materials, equipment and fittings of
every kind or character now owned or hereafter acquired by
Mortgagor for the purpose of canstructiné:facilities and
structures thereon, whether or not such materials, equipment and
fittings are located on or adjacent to the mortgaged property or L
whether in storage or otherwise; sugh.persunal property being
conveyed and mortgaged includes, without limitation, all lumber
and lumber products, briﬁks, building stones and building blocks,

sand and cement, roofing material, paint, doors, windows,

hardware, nails, wires angd wiring equipment and appliances, pipes

all piping, fixtures and in general all building materials and

equipment of every kind and character used or intended for use in




connection with said improvements, also all improvements, fixtures
and articles of perscnal property now or hereafter attached to or
used or adapted for use in the opcecration of the mortgaged
premises, all of which shall be deemed part of the realty;
TOGETHRR WITH any awards hereafter made for any taking of or
injury to said premises through eminent domain or otherwise,

including awards or damages for change of grade, and also any

return premiums or other payments upon any insurance at any time
provided for the benefit of Mortgagyee, all of which awards,
damacges, premiums and payments are hereby assigned to Mortgagee
and may be at any time collected by it.

TOQ HAVE AND TO HOLD the said premises} and every part there-
of , unto Mortgagee, its successors and assigns, forever. And 3

Mortgagor covenants with Mortgagee that it is lawfully seized of a

fee simple interest in said premises and has a good right to sell
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and convey the same as aforesaid, and Mortgagor covenants with

said Mortgagee that the said premises are free of all encumbrances

except as herein set out, and that it will warrant and forever
defend the title to said premises unto Mortgagee, its successors
and assigns, against the lawful claims of all persons whomsoever.
PHIS IS A FUTURE ADVANCE MORTGAGE. The said indebtedness of
Fight Hundred Fifty Thousand and no/l00 (3850,000.00} Decllars
which is secured hereby is being advanced by Mortgagee to Mort-
gagor in accordance with a Consiruction Loan Agreement of even

date herewith between Mortgagor and Mortgagee, the terms of which

are incorporated as a part hereof. In the event of default in the
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terms of said Construction Loan Agreement,; such default shall be
an event of default entitling the Mortgagee herein to exercisc the
remedies provided herein, including the right to foreclose this
mortgage in accordance with the terms hereof.

This mortgage is made and accepted on the understanding that
the following covenants, conditions and agreements shall continue
in effect so long as any portion of the indebtedness hereby
secured remains unpaid, to-wit:

(1) Mortgagor shall pay the said indebtedness and interest
thereon when and as they shall become ﬁu;, whether in course Dr.
under any condition, covenant or agreement herein set forth,
together with any other indebtedness which Mortgagor may owe to
Mortgagee, it being further agreed_tﬂat any statement, any note or
obligation that is secured by this mortgage shall be conclusive

evidence of such fact. Any indebtedness secured hereby and

interest thereon if not paid when due shall bear interest at the

rate of fifteen percent (15%) per annum and such additional

interest shall be secured hereby.

(2} That, for the benefit of Mortgagee; Mortgagor will
constantly keep in force fire and extended coverage and malicious
malice insurance policies and, when available and required by
Mortgagee, war damage and other hazard insurance with respect to
any and all improvements on said premises, .such insurance to be
provided in such manner and in such companies and for such amounts
as may be required by Mortgagee, with loss, if any, payable to

said Mortgagee as its interest may appear, and Mortgagor hereby
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transfers, assigns, sets over and delivers to Mortgagee the fire
énd other insurance policies covering said property and any and
21l renewals thereof, the premiums on which have been or shall be
paid by #ortgagor, and 1t 1s further agreed that all such insur-
ance and insurance policies shall be held by Mortgagee as a part
of the security for said indebtedness, and shall pass toy and
become the property of, the purchaser at any foreclosure sale
hereunder, without the necessity of specifically describing said
insur;nce or insurance policies in the foreclosure notice, sale,
de ed ;r other proceedings in consummation of such foreclosure, and
if the Mortgagor fails to keep said property insured as above
specified, then Mortgagee may, at its option, insure said propertbty
for its insurable value against loss by fire and other hazards,
casualties and contingencies;, fﬁr its own benefit, and any amount
which may be expended for premiums on such insurance policies
shall be secured by the lien of this mortgage and bear interest at
the rate of 15% per annum from the date of payment by Mortgadee:
it being understood and agreed between the parties hereto that any
sum, or sums,; of money received for any damage by fire or other
casualty to any building, or buildings, herein conveyed may be
retained by the then heclder of the indebtedness secured by this
mortgage and applied toward payment of such indebtedness, either
in whole or in part, or, at the option of the holder of said debt,
same may be applied in payment for any repair or replacement of

such building, or buildings, without affecting the lien of chis

mortuage for the full amount hereby secured. Mortgagor agrees to
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give Mortgagee notice in writing of any damage to the mortgaged
premises caused by fire or other casualty within ten (10) days
after the occurrence of any such damage.

Tf the property mortgaged hereby is at any time included
within an area identified by the Secretary of Housing and Urban
Development as having special flood or mud slide hazards for which

the sale of flood insurance has been made available under the
¢

National Flood Insurance Act of 1973, Mortgagor shall promptly

“purchase a flood insurance policy acceptable to Mortgagee. 5uch

policy shall insure Mortgagee to the extent of its interest and
shall be promptly delivered to Mortgagee.

{3) That said premiges and the improvements thereon shall be ,
kept in good condition and no waste committed or permitted
thereon, natural wear and tear excéﬁfed. Taxes and assesgsments or
other charges which may be levied upon or accrue against sald

premises, as well as all other sums which may be or become liens

‘or charges against same, shall be paid and discharged by Hortgagor

promptly as and when so levied or assessed, and shall not be
permitted to become delinguent or to take priority over the lien
of this mortgage.

(4) No improvement on the premises shall be structurally
altered, removed or demolished without the Mortgagee's prior
written consent, nor shall any fixture or chattel covered by this

mortgage and adapted to the proper use and enjoyment of the

premises be removed at any time without like consent unless

actually replaced by an article of equal suitabllity owned by




Mortgagor. Tn the event of any breach of this covenant, the
Mortgagee may, in addition to any other rights or remedies, at any
time thereafter, declare the whole of said principal sum imwedi-
ately due and pavyable.

(5) That any lien which may be filed under the provisions of
the statutes of Alabama, relating to the liens of mechanics and

materialmen, shall be promptly paid and discharged by Mortgagor

and shall not be permitted to take priority over the lien of this
mortg;ge, provided that Mortgagor, upon first furnishing to
Mﬂrtg;gee reasonable security for the payment of all liability,
costs and expenses of the litigation, may in good faith contest,
at Mortgagor's expense, the validity of any such lien oxr liens.

In those instances where Mortgagec's title policy protects it

against such lien or liens, such title policy shall be deemed to
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be sufficient securify. Determination of whether said title
policy protects Mortgagee shall be made solely by Mortgagee and
shall be binding upon Mortgagor.

(6) If Mortgagor fails to insure said property as herein-
above provided, or fails to pay all or any part of the taXxes or
assessments levied, accrued or assessed upon or against said
property or the indebtedness secured hereby, or any interest of
Mortgagee in either, or fails to pay immediately and discharge any
and all liens, debts,; and/or charges which might become liens
superior to the lien of this mortgage, Mortgagee may, at its

option, insure said property and/or pay said taxes, assessments,

debts, liens and/or charges, and any money which Mortgagee shall




have so paid or become obligated to pay shall constitute a debt to
Mortgagee additional to the debt hereby specifically secutred,
shall be secured by this mortgage, shall bear interest at the rate

of 15% per annum from date paid or incurred, and, at the option
of the Mortgagee, shall be immediately due and payable.

(7} In the event the indebtednesa hereby secured is
converted from a construction loan to a term loan, Mortgagor

¢
agrees to pay to Mortgagee on each September 1 and March 1 (in

addition to paying the principal and interest prcviﬂed for in the
Note, a sum eqgual to 1/2 of the annual real estate taxes and
insurance premiums for insurance applicable to the property herein
mortgaged. Mortgagor shall deposit at least thirty (30) days %
prior to the due date of any such redl estate tax or insurance

premium, such additional amount as may be necessary to provide
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Mortgagee with sufficient funds in such deposit account to pay
such tax or insurance premium when due. All such deposits shall
‘be held in escrow by Mortgagee without interest and be applied by
the Mortgagee to the payment of said real estate taxes and
insurance premiuns.

(8) No failure of Mortgagee to exercise any option herein
given to declare the maturity of the debt hereby secured shall be
taken or construed as a waiver of its right to exercise such
option or to declare such maturity by reason of any past, present
or future default on the part of Mortgagor: and the procurecwment of
insurance or the payment of taxes or other liens, debts or charges

by Mortgagee shall not be taken cor construed as a walver of its

9




right to declare the maturity of the indebtedness hereby scecured

by reason of the failure of Mortgagor to procure such insurance oOF

to pay such taxes, debts, liens or charyges.

{(9) Tf Mortgagee shall be made a party to any sult

invoelving the title to the property hereby conveyed and employs
an attorney to represent it therein, or if the Mortgagee employs
an attorney to assist in settling or removing any cloud on the

titlei:to the property hereby conveyed that purports to be superlor

to the lien of this mortgage in any respect, Mortgagor will pay to

Mortgagee, when the same becomwes due, such attorney's fee as may

be reasonable for such services, and if such fee is paid or

incurred by Mortgagee, .the same shall be secured by the lien of
this mortgage in addition to the indebtedness specially secured

hereby, and shall bear interest at the rate of 15% per annum

from the date it is paid or incurred and shall be at once due and
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payable.

(10) All expenses incurred by Mortgagee, including

attorney's fees, in compromising, adjusting or defending against
lien claims or encumbrances sought to be fixed upon the property

hereby conveyed, whether such claims or encumbrances be valid or

not, shall become a part of the debt hereby secured,.

(11) Mortgagor agrees to pay a reasonable attorney’s fce to

Mortgagee should the Mortgagee employ an attorney to collect any
indebiedness secured by this Mortgyage or to appear 1in any bank-

ruptcy proceeding affecting the Wortgagee under this Mortgage.

10
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{12 In the event damages are paid or awarded for the taking
of or injury to the property herein mortgaged, whether such taking
or injury be done under the power of eminent domain or otherwise,
any and all such payments, awards and damages ariging thereunder
shall be paid to Mortgagee to be applied at the option of Hort-
gagee toward the satisfaction of any and all indebtedness secured
hereby.

(13} If Mortgagor shall make default in the payment of any
of the indebtedness hereby secured, or in the performance of any
of the terms or conditions hereof, Mortgggee may proceed to
collect the income and profits from the premises, either with or
without the appointment of a receiver; any income and profits i
collected by Mortgagee prior to fareciasure of this mortgage, less
the cost of collecting same, including any real estate commission
or attorney's fee incurred, shall be credited first to advances

with interest thereon, then to the interest due on the principal

.indEbtedHEES; and the remainder, 1f any, to the principal debt

hereby secured.

{14 It is further agreed that if Mortgagor shall fail to
pay, or cause to be paid by the Subscribers following seven days
notice by the Mortgagee to the Mortgagor, the whole or any portion
of the principal sum or any installment of interest thereon, or
any other sum the payment of which is hereby secured, as they or
any of them mature, either by lapse of time or otherwise, 1in
accordance with the agreements and covenants herein set forth, or
should default be made in the payment of any mechanic's lien,

materialman's lien, insurance premiums, taxes or assessment now,

11




or which may hereafter be, levied against, or which may become a
lien on, said property, or should default be made in the
Construction Loan Agreement, or should default be made in any of
the covenants, conditions and agreements herein set forth, then
and in that event, the whole of said principal sum, with interest
therecon, and all other sums secured hereby, shall, at the option
of ithe then holder of said indebtedness, be and beccome immediately
due and payable and the holder of the debit hereby secured shall
have the right to enter upon and take possession of said property
and after, or without, taking such possession of the same, sell
the mortgaged property at public ocutcry, 1in front of the
courthﬁuse door of the county wherein said property 1is located, bto
the highest bidder for cash, either in person or by auct¥oneer; A
after first giving notice of pﬁe time, place and terms of such

sale by publication once a week for three (3) successive weeks in
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some newspaper published in said county, and, upon the payment of
the purchase money, the Martgagee or any person conducting said
sale Tfor it is authorized and empowered to execute to the
purchaser at said sale a deed to the property so purchased in the
name and on behalf of Mortgagor, and the certificate ¢f the holder
of the mortgage indebtedness, appointing said auctioneer to make
such sale, shall be prima facie evidence of his authority in the
premises, or the equity of redemption from this mortgage may be
foreclosed by suit in any court of competent jurisdiction as now

provided by law in the case of past due mortgages: the Mortgagee,

12
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or the then holder of the indebtedness hereby secured, may bid at
any such sale and become the purchaser of said property if the
highest bidder therefor. The proceeds of any such sale shall be
applied (a) to the expenses incurred in méking the sale and in all
prior efforts to effect cecllection of the indebtedness secured
hereby, including a reasonable attorney's fee, or reasconable
attorineys' fees, for such services as may be, or have been,
necessary in any one or more of the foreclosure of this mortgage,
of the collection of said indebtedness, and of the pursuit of any
ef forts theretofore directed to that end? including, but withouf
limitation to, the defense of any proceedings instituted by the
Mortgagor, or anyone liable for said indebtednesss, or interested
in the mortgaged premises, to prevenf cr delay, by any means, the
exercise of said power of sale on the foreclosure of this Mort-

gage; (b) to the payment of whatever sum or sums Mortgagee may

have paid out or become liable to pay, in carrying out the

provisions of this mortgage, together with interest thereon; (c)

to the payment and satisfaction of said principal indebtedness and
interest thereon to the day of sale; and (d) the balance, 1f any;.
shall be paid over to Mortgagoxr, or Mortgagor's successors or
assigns. 1In any event, the purchaser under any foreclosure sale,
as provided herein, shall be under no obligation to see to the
proper application of the purchase money.

(15) It is expressly agreed that any indebtedness at any

time secured hereby may be extended, rearranged or renewed, and

13
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that any part of the security herein described may be walved oOr
released without in anywise altering, varying or diminishing the
force, effect or lien of this instrument; and this instrument
shall continue as a first lien on all of said lands and premises
and other property and rights covered hereby and not expressly
released until all sums with interest and charges hereby secured
are fully paid: and no cther security now existing or hereaiter
taken to secure the payment of said indebtedness or any part
thereéf shall in any manner be impaired or affected by the execu-
tion of this instrument; and no security subsequently taken by
Mortgagee or other holder or holders of said indebtedness shall in
any manner impair or affect the security given by this instrument;
and all security for the payment of said indebtedness or any part
thereof shall be taken, considered and held as cumulative.

(16) Mortgagor agrees for itself and any and all persons oOr
concerns claiming by, through or under Mortgagor that if it or any

one or more of them shall hold possession of the above—-described

prﬁperty or any part thereof subsequent to foreclosure hereunder,

they or the parties so helding possession shall become and be
considered as tenants at will of the purchaser or purchasers at
such foreclosure sale; and any such tenant failing or refusing to
surrender possession upon demand shall be guilty of wrongful
detainer and shall be liable to such purchaser oI purchasers for

reagsonable rental of said premises, and shall be subject to

eviction and removal, forcible or otherwise, with or without

14
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process of law, and all damages which may be sustained by any such
tenant as a result thereof are hereby expressly waived.

(17) When and if Mortgagor and Mortgagee shall respectively
become the Debtor and Secured Party in any Uniform Commercial Code
Financing Statement with regard to property either referred to or
described herein, or in any way connected with the use and enjoy-
ment;nf the premises hereby mortgaged, this mortgage shall be
deemed to be a Security Agreement as defined in the Alabama Uni-
form Commercial Code and the remedies for any violation ¢f the
covenants, terms and conditions of the aﬁreements herein set forth
shall be (i) as prescribed herein, or {(ii) by general law, or
(iii) as to such part of the security which 1is also reflected in i
said financing statement by the specffic statutory conseguences
now or hereafter enacted and specified in said Uniform Commercial
Code, all at Mortgagee's sole election. Mortgagor and Mortgagee

agree that the filing of such a financing statement in the records

normally having to do with perscnal property shall never be con-

strued as in anywise derogating from or impairing this declaration
and hereby stated intention of the parties hereto, that everything
used in connection with the production of income from the mort-
gaged property and/or adapted for use therein and/or which is
described or reflected in this mortgage is, and at all times and
for all purposes and in all proceedings both legal and equiltable

shall be, regarded as part of the real estate irrespective of

whether (i) any such item is physically attached to the improve-

15
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ments, (ii) serial numbers are used for the better identification
of certain equipment items capable of being thus identified in a
recital set forth herein or in any list filed with the Mortgagoee;
or (iii) any such item is referred to or reflected 1in any such
financing statement so filed at any time. Similarly, the mention
in any such financing statement of {1} the rights in or the
proceeds of any fire and/or hazard insurance policy, or (2) any

award;in eminent domain proceedings for a taking oxr for loss of

value, or (3} the debtor's interest as lessor in any present or
fFuture lease or rights to income ¢growing cut of the use and/or
occupancy of the property mortgaged hereby, whether pursuant to
lease or otherwise, shall never be construed as in anywise
altering any of the rights of Mortgagee as determined by this 3
instrument or impugning the prierity of the Mortgagee's lien
granted hereby oxr by any other recorded document, but such mention
in the financing statement is declared to be for the protection of
the Mortgagee in the event any court or judge shall at any time
hold with respect to (1}, (2} and (3) that notice of Mortgagee's
priority of interest to be ef fective against a particular class of
persons, including, but not limited to, the FPederal government and
any cubdivisions or entity of the Federal government, must be
filed in the Commercial Code Records.

(18) Provided always that if Mortgagor pays the indebtedness
secured by this mortgage, and reimburses Mortgagee, 1ts sSuCCessSOrS

and assigns, for any amounte it may have expended pursuant to the

16




anthorization of this mortgage, including, without limitation,

sums spent in payment of taxes, assessments, insurance or other

liens and interest thereon, and shall do and perform all other

acts and things herein agreed to be done, this conveyance shall be

null and void: otherwise it shall remain in full force and effect.
(19) Wherever and whenever in this mortgage it shall be

reguired or prermitted that notice or demand be given or served by

any party, such notice or demand shall be deemed to have been
given or served when deposited in the United States Mail by

registered or certified mail, return recEipt requested;, addressed

as follows:

.

A7)
oy, TO Mortgagor: Cahaba Water Renovation Systems, Inc.

5354 #Highway 280, South.
Birmingham, Alabama 35243

To Mortgagee: City Federal Savings and Loan
Association

2030 Neorth Second Avenue
Birmingham, Alabama 35203
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or to such other address as either party may have given to the

other by written notice.

(20) Singular or plural words used herein to designate the
Mortgagor shall be construed to refer to the maker or makers of
this mortgage, whether one or more persons, and all covenants and
agreements herein set forth shall bind the heirs, successcrs and
assigns of the Mortgagor; and every option, right and privilege

herein reserved or secured to Mortgagee shall inure to the bene-

fit of its successors and assigns.

17
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(21} The unenforceability or invalidity of any provision or
provisions of this mortgage shall not render any other provision
or provisions herein contained unenforceable or invalid. All

rights or remedies of Mortgagee hereunder are cumulative and not

alternative, and are in addition to those provided by law.

IN WITNESS WHEREOF, the parties hereto have executed this

Indenture, all as of the day and year first above written.

CAHABA WATER RENOVATION
SYSTEMS, INC.

C?UEL . é@ﬁ;fé;fffjﬁé?i;iwf
1}1 { Its ilééﬂlpﬁljr*

ATTEST:

. >~ |
CITY FEDERAL SAVINGS AND LOAN

LA ASSOCIATION
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7 f By : Kffiiif A) [Sﬁ ﬂﬁﬁgbz
. ts:l Lfl]‘{]r F/{}'\,ﬁéf’rfiﬂtj.é

ATTEST:

This Instrument Was Prepared By:
Samuel E. Upchurch, Jr.

1700 First Alabama Bank Building
Birmingham, Alabama 35203
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STATY OF ALABAMA}
JEFFERSON COUNTY)

I, the undersigned Notary Public in and for said County 1in
said state, hereby certify that Charles G. Bueltman r
whose name as President of Cahaba Water Rencvation Systems, 1lnc., a
corporation, is signed to the foregoing Mortgage, and who is known
to me, acknowledged before me on this day that, being informed of
the contents of said Mortgage, he, as such officer and with full
authority, executed the same voluntarily for and as the act of said
corpﬁ;atimn.

Given under my hand and official seal this the 16th day of

z ;;éé/ﬁﬂéz
ALQL& A ./

Ndtary Public

STATE OF ALABAMA)
JEFPFERSON COUNTY)

I, the undersigned Notary Public in and for said County 1in

‘said State, hereby certify that _Shiriey B. Woods ¢y whose name

as Vice President of City Federal Savings and Loan
Asscciation, is signed to the foregoing Mortgage, and who is known
to me, acknowledged before me on this day that, being informed of
the contents of said Mortgage, he, as such officer and with full
authority, executed the same voluntarily for and as the act of said
banking association.,

Given under my hand and official seal this the 16th day of

May, 1983.
L ars a,asam‘g C8.
Clereney TH
CLoT, ll -.11;;._"3 THED

AL R AL
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