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HARRY D. .EES, et al;. . | - ) CIRCUIT COURT, TENTH JUDICIAL
PLATNTIFES ) - CIRCUIT OF ALABAVA
f ) |
V3. - Y EQUITY DIVISION
: - - e _,-T } o DO .
3. B, BULKGESS, et at . - ;7 /L[ f ) . s
. - .. . "'/)L-*‘"J,J }—.-.%__, .. :
DEFFNDANT'S ) CASE NO. CV 80 504-672 vICB

FIN: 1, DECREE

&b a pre—trial of this cause at which were present all partics
or their counsel of record, it was d-termined, after an agreement by counsel,
that th.s cause should be referred to a Special Master because of numerous
and intricate natters of accounting between the parties, and lonoreble
Charles TUleveland was appointed, by agreament of counsel, to act as Special
Ma.ster to conduct the accounting and to make his recormendations founded
toioreon.  After a lengthy hearing before the Special Master, the Special
Master riled his “"Report And Recommcirlations Of The Special Master" and
tr:e said Report laid over for the f£iling of cbhjections. Objections were
duly filed and briefed and the Cowrt hecard oral arqumﬂnts 1n SWoRCYrt <o
the objections., |

In hié keport, the Specia! Master set forth the nleadincs and
155385 15 the case and dealt with arad nade recomendacions Upon the nunerous
counts In the Bill of Complaint and the Gﬂunterclaiﬁ and made oxensive
[..dings to suppori his conclusions :nd the sﬁqgested aticants wnilch he
dotermined should be made the basis for the entry of judoment awards ke
th:is Court.

The Court finds that because of the length of the firdings of the
Speclal Master and the fact that theyv deal with great particularity and
exactituce with the matters involved, it is both cexpeulont and prooer that
the Court enter the following decretul orders which ace final ard detevmina-
tive of all the issues posed by the leadinugs.

Aocordingly, it is CONSIDHRED, ORDERED, ARJUDGED and CTCREED ny

" the Court as follows:

L

MNE: The "Report And Recarmandations Of The Special -ister” &
filed by him 1n the cause are herelbr adonted, in toto, by the (o.rt an!

included 1n and made a part of this Final Decre=.
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Page Two

Final Decree

Case No. CV 80 504-672 W(B
lees, et al v. Burgess, et al

T™WO: A judgment is hereby entcred in faver of Harry D. Lees
against Burgess Mining and Construction Company in the amount of TWENTY
ONE THOUSAND THREE HUNDRED EIGHTY THREN and 16/100 [I‘.)LI&RS (521,383.16),
with intercst at the rate of 6% per ammum from Octcher 26, 1977.

THREE: A yudgment 15 hereby entered in favor of Harry D. lees
against A. E. Burgess, C. R. Burgess and Burgess Brothers, a partnership
composed of A. E, Burgess and C. R. Burgess, in the amount of SIXTEEN
THOUSAND FOUR HUNDRED SIXTY AND 60/100 DOLLARS ($16,460.60), with interest

at the rate of 6% per annum from October 26, 1977.

FOUR: Judgment is entered in favor of Harry D. Iees against
A, E. Burgess in tne amount of NINE THOUSAND FOUR HUNDRED FIFTY ONE 2AND

3/100 DOLIARS ($9,451.83), with interost at the rate of 6% per annum from
October 26, 1977,

mqﬂi b -u:.l.t T ke o

FIVE: A judgment and award is hereby rendered in favor of the

A
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i
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Speclal Master, Honcrable Charles Clevrland, against the Defendants,
separately and severally, as an interim fee for services rendered in this
matter 1n the amount of TEN THOUSAND LOLLARS (SlU,OOQ.UD); and sald judgment:
shall be due and paid irrespective of any appcal that may be taken by any
party.

SIX: The costs of court in this cause are taxed against the
Defendants, Burgess Mining and Construction Company, A. E. Burgess, C. R.
Burgess, and Burgess Brothers, a partnership composed of A. E. Burgess and
C. R. Burgess, jointly and severally, for which let execution issue.

DONE, and ORDERED this 15th day of September, 1982.

*—"‘éﬂ CIRCOIT JUDGH

cC: Charies Cleveland, Attorney
Max Pope, Attorney
Frank Bainbridge, Attorney
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IN THE CIRCUIT CQURT OF JEFFERSON COUNTY, ALABAMA
EQUITY DIVISION

-}

HARRY D. LEES, et al,
Plaintiffs,

CASE NQ.
CV 80 504-672 WCB

V5.

i : A. E. BURGESS, et al,

Tt M N S Nt R et Tt R,

Defendants.

: REPORT AND RECOMMENDATICHNS OF THE SPECIAL MASTER

Charles Cleveland, Special Master in the above

styled case, submits this report and recommendations.

| | Robert S. Gordon was initially appointed as Special
} Master on December 18, 1980, but because of Mr., Gordon's
illness, Charles Cleveland was appointed Special Master
on July 20, 1981, with the same duties, rights, and in-

structions.

PLEADING AND ISSUES

B S A8 3

The complaint, as amended, was filed on behalf of
Harry D. Lees and Davis, Terrell, Killian and Assoclates, a
partnership (DTK) as plaintiffs vs. A. E. Burgess,-c. R.
Burgess, Burgess Brothers, a partnership (Burgess Brothers)},
; and Burgess Mining and Construction Corporation (Burgess Mining).
The complaint is framed in nineteen counts that allege vari-
ous misdeeds by the defendants in their dealings with DTK,
i and claim compensatory and punitive damages on behalf of DTK
j and Lees.

In their answer, the defendants deny the material allega-

tions of the complaint, and contend that Lees does not have
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authority to file this suit on behalf of DTK and that the
sult must be maintained by the individual partners. Burgess
Mining filed a cmunterclaim, alleging that_DTK was indebted
tc it as a result of wvarious transactions, and demanded judg-
ment against Lees for his distributive shares as a partner.
Lees denied the allegations of the cmunterclaim and
filed a third-party complaint against the other partners of
DTX, alleging that in the event it was determined that he
was liable to Burgess Miﬁing, the other partners were liable
to him in accordance with their respective shares in DTK.
Third-party defendants were A. E. Burgess, A. E. Burgess, Jr.,
Charles R. Burgess, W. J. Davis, Charles E. Henderson, M. L.
Killian, B. M. Ladkey, Jamesg M, Phillips, W. E. Prescott, III,
A. J. Ryan, Thomas H. Terrell, Harold L. Wilson, Reynolds
D. Whatléy, Lawrence J. Woodall, Jr. and Ben F. Robinson.
A stipulation by the pﬁrties is attached as a part of -

this report.

COUNSEL OF RECORD
The plaintiffs are represented by Clifford Fulford
and Max Pope of the firm of Fulford, Pope and Minisman.
The defendants are represented by Frank M. Bainbridge and
William O'Neal Whit, Jr. of the firmlnf Bainbridge and
Mims. The third-parties defendants were not represented

and did not participate in thesc proceedings.

HEARING
A hearing was held at the Jefferson County courthouse
and testimony was taken by the Special Master, beginning
on July 20, 1981 through July 28, 198l. The proceedings

were recorded by Jackson Shores, Jr., the court reporter.

o tramscript was ordered by the court and one has not
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been prepared.

WITNESSES

Witnesses who testified were:
wﬁyne Wetty, CPA, with H. L. Raymond and Company
Hasbrmak'ﬂﬁynes, CPA with H. L. Raymond and Company
william M. Meadows, formerly employed by DTK
Harry Lees, plaintiff
Clarence Blair, president. of Black Diamond Cocal Company
Hubert Davis, salesman with Simmons Machinery <ompany
W. J. Davis, an accountant formerly with Burgess Mining

William E. Prescott, an attorney and former executive
vice-president of Burgess Mining.

Calvin Jones, a lessor of coal mining rights to DTK
Dalton Splaun, CPA with Mackel, Splaun and Tindall

A. E. Burgess, defendant

M. L. Killian, an engineer formerly with Burgess Mining

Raymond Hardesty, formerly with Burgess Mining

EXHIBITS
A schedule of the exhibits that were offered and re-

ceived in evidence is attached. The exhibits are filed .

BODKS AR D

with the court with this report. Numbers or letters in

parenthesis in this report refer to exhibit numbers.

BRIEFS

After testimony was taken, both parties filed briefs

- b gy e —a T . . Cam

outlining their contentions. The briefs are filed with the

court with this répart.

FINDINGS OF FACT

The Special Master makes findings of fact as follows:

-, el = -

Preliminary Findings

1. Burgess Mining is a substantial coal strip

PN LR B i, Lipp— 7] -
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mine operator that has been in business for a number

of years. Its principal stockholder and chief executive
officer is A. E. Burgess. In the summer of 1974, Burgess
decided to form a partnership composed of some of Burgess
Mining's key personnel to operate a strip mine. The pur-
pose was to provide additional compensation to emplovees
0L Burgess Mining selected by A. E, Burgess;

2. A, E. Burgess contacted Harry Lees and discussed
with him the proposed operation. Lees was retired at that
time and was not an employee of Burgess Mining. He had
been in the strip coal mining business in Alabama for a
number of vears. He had been an owner-operater of a small
ﬂpefation and had worked for larger companies. He and
A. E. Burgess were friends and had known each other for a
long time. They were partners in the <¢oal mining business
in 1947 and 1948. Lees operated a small strip mine in
parﬁnership with Johnny Crim until he retired in 1973.
Burgess offered Lees a partnership interest in the pro-
posed partnership, if he would be the superintendent of

mine operations.

BuSHie486

3. In September of 1974, there was an organizational
meeting at Burgesé Mining offices attended by several
of the prapmsed partners, including Lees. A. E. Burgess
was not present at this meeting. Be had previously out-
lined his plans to Prescott, the administrative vice-~
president of Burgess Mining. Prescott reviewed these plans
wlth those present. A written agreement of the partnership,
subsequently prepared by Prescott aﬁd dated September 2,
19?4,.was exacuted hy W. J. Davis, T. H. Terrell, H. .. Killian,

E. W. Lackey, J. M. Phillips, A. E. Burgess, C. R. Burgess,

. E. Burgess, Jr., W. E. Prescott III, H. D. Lees and C. E.
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Hendoerson. (ﬁ—l) Two amendments dated March 1, 1976 were
signed by all of the partners adding as partners; H. L. Wilson,
L. A. Woodall, Ben F. Robinson and A. J. Ryan. {A-3; A-4)

2ll1 of the partners, except Lees, executed an amendment datec
January 19, 1977, adding R. D. Whatley as a partner.(A-5)

Lees was not informed of this amendment and did not agree to
it. The name givenlthe partnership was "Davis, Terrell,
Killian and Associates” (DTK).

4. None of the partnérs invested any initial capital in
DTK. DTK borrowed $115,000.00 with which to begin busineés‘
At least $10,000.00 was borrowed from A. E. Burgess and
$94,000.00 from Burgess Mining. All of it was repaid with
interest during 1975.

5. The partnership agreement provided that decisions
would be made by a majority of the partners. However, ex-
cept for the organizational meeting and one octher meeting
in September of 1977, no formal meetings were held prior
to dissolution. No minuﬁes ware kept of any meeting. Except
for the partnership agreement itself and the amendments re-
cited above, no decision cof the partnership was ever made
or ratified by a majority of the partners as provided 1in
the agreement. Ffom time to time, variocus members of the
partnership met informally at Burgess Mining office and.
discussed partnership affairs, and occasiconally partner-
ship affairs were discussed at social gatherings with some
of the partners. At an informal meeting, when Lees was not
present, some of the partners selected Prescott as the
managing partner of DTK. However, A. E. Burgess effectively

controlled the business affairs of DTK and made its major

business declisions.
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6. DTK operated a strip mine at three different lo-
cations near West Blocton, Alabama, from January 1975 until
October of 1977. The mines were in the Thompson seam until
August 1976, the Atkins seam until December, 1976, and
the Allis-Jones seam thereafter. DTK operated under the
state permit issued to Burgess Mining until it was issued
its own permit on December 1, 1975.

7. Lees was in charge of the mining operations and
received a salary from DTK ffDm the time it began mining
until he retired in December of 1976. All of the other
partners were employees of Burgess Mining, and none of

them received any salaries from DTK.

Management Fecao

8. DTK did not have an office. All of its management
functions, except operations at the mines, were performed
by Burgess Mining personnel. For example, A. E. Burgess,
chief executive officer of Burgess Mining, took care of
sales, determined mine 1mcatimﬁs, and made the major business
decisions of DTK. W. E. Davis, ﬁccmuntant for Burgess
Mining, d4id the monthly financial reporxts for DTK. T. H.
Terrell, who was ﬁ. E. Burgess' son=-in-law and assistant
secretary for Burgess Mining, handled weight tickets, royalties,
and insurance for Burgess Mining and DTK. M. L. Killian, an
engineer and vice-president of Bﬁrgess Mining in charge of
construction and mining, did some prospecting and engineering
work for DTK. W. E. Prescott, administrative vice-president
and general counsel for Burgess Mining, prepared the partner-
ship agreement and amendments and dealt with government agen-

cies on behalf of DTK. All of these services were performed

in the normal course of their employment with Burgess Mining
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and without any additional expense to Burgess Mining. Some
of these services were normally performed by Burgess Mining for
its customers as a courtesy and had been furnished to Lees and
John Crim without charge. Burgess Mining also paid Lees salary
prior to January 1975 while he was prospecting for DTK.

9. Monthly statements showing the earnings of DTK
were prepared by Burgess Mining personnel and distributed
to the partners. Prior to the statement for December l§75,
none of the statements showgd any expense fﬁr management
fees, and there had been no agreement for ﬁéyment of any
such fees.

10. When the year end statement for 1975 was beiﬁg pre-
pared, A. E. Burgess told Terrell and Prescott to devise
a formula for a management fee. They suggested a management
fee based upon a proration of ceftain items of overhead
expense incurred by Burgess Mining in proportion to the
tons of coal mined by DTK and Burgess Mining. Terrell
and Prescott selected the items of overhead which in their
judgment related to cocal production and excluded those items
they determined felated to other activities of Burgess Mining.
A. E. Burgess agreed to the formula and instructed Davis
to use it in preparation of DTK's financial statements.
The cnmputatiﬂﬂ for the year of 1975 amounted to $110,857.00,
which was included- in the vear end statement, and paid by
DTK to Burgess Mining.

11. When Lees received the year end statement for 1975,
he confronted A. E. Burgess and objected to the charge of a
management fee. He also voiced his objecticn to some of the

other partners.

12. Beginning in January, 19876, an ‘éstimated management
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fee was shown as an expense in the monthly statements. Com-—
putations based on the formula were made for the year ending
1976 and in the statement for October 31,f19?? in the amounts
of $122,384.00 and $95,406.41, respectively. However, there
was a lack of consistency 1in the items of overhead used in
the.cﬂmputatiﬂns. For example, a cmntribution made by
Burgess Mining to its pension trust was used in 1975, but
not 1n 1976 or 1977. Interest paid by Burgess Mininé was
not used in 1975, but was used in 1976 and 1977. Subsequently,
the management fee was recalculated on a more consistent
basis. The amounts of the original calculations were paid
by ﬁTK Lo Burgess Miniﬁg. According to the recalculation,
DTK owes Burgess Mining an additional $7,524.13 for 197%;
$28,417.66 for 1976; and $13,239.76 for 1977.(AG-24)

13. There is testimony in the record that overhead in
the strip mining business in Alabama generally ranges from
108 to 20% of sales or from $2.00 to $3.00 per ton of coal
produced. The amounts charged DTK, even using the recalcu-
lation set out above, is less than either $2.00 per ton or
10% of DTK's sales. Lees testified that he could have opera-
ted a single pit ﬁperatiﬂn with only nominal overhead. The

monthly statements of DTK show that some items which may be

considered overhead such as insurance and taxes, were paid by

DTK ]

Equipment
l4. In the preliminary meetvings in July and August of
1974, A, E.'Burgess and Lees discussed the equipment that
would be needed by the proposed partnership. A. E. Burgess
told Lees that he had purchased a 2400 Lima Dragline, but

had not taken delivery. There was no written memorandum of

the agreement between A. E. Burgess and Lees relative to the
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eguipment. Lees understood from their conversations that

the equipment was to be purchased by DTK on lease sale con-

racts, but A. E. Burgess had no such understanding. Lees

1 . e - g )
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attempted to get financing for the Lima Dragline at his bank
but was unable to do so, and was later advised by A. E. Bur-

gess that financing had been arranged.

Mt ¥ B oA el

15. On August 10, 1974, Burgess Mining signed a lease with

.

Thompson Tractor Company to rent a Caterpillar 988 Dystred
f Wheel Loader (front-end loader) for $4500.00 a month. Its

value was stated in the lease as §75,000.00(N-1) The docu-

ment was a straight lease without any provision for purchase.
i Rowever, it was the custom of the lessor to permit the lessee
! to purchase the equipment at its stated value, after making

adjustments for finance charges and taxes and giving credit

for rent paid as if there had been a lease sale contract. On

March 11, 1976, the front end loader was involiced to Burgess

S e G - -

Mining by Thompson Tractor Company. The invoice shows a

csale price of $75,000.00. After adjustment for the finance

[
o e i el o _ax

; Eg charges, taxes and credit for $90,000.00 in rent previously

i ig paid, Burgess Mining was given a net credit of $5,407.08. (N-2)

: ég l16. In the fall of 1%74, A. E. Burgess and Charles Burgess

é 3 formed a partnership knownras "Burgess Brothers". Its only

I '~ income was rent paid by DTK for equipment and the reason for
its formation was to obtain title of the equipment rented by

i DTK.

17. Plaintiff's exhibit Q-1 is a lease dated October 18,

1974, between Thompson Tractor Company and Burgess Brothers

for the lease of a Caterpillar D8K tractor (Bulldozer)}. The
rent was $5,000.00 a month and the stated value of the bull-
. dozer was $137,995.00. It appears from the .document that.

Lees signed 1t on behalf of Burgess Brothers. However, Lees
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testified that the name "Burgess Brothers" was not on the

dccument when he signed it. He understood that he was

signing 1t on behalf of DTK. There is no evidence that

et mihad a L B s k. S s

he ever had any authority to sign any document on behalf

? of Burgess Brothers. On Octcber 18, 1974, Thompson Tractor
invoiced the bulidnﬁéf“tﬂ Eurgegs Brothers. After adijust-
ments the balance due was $20,504.19. {Q0-2) '

18. On December 18, 1975, Burgess Brothers purchased a

we ol oprer o i Mt - -

2400 Lima Dragline (Dragline) from Simmons Machinery Company for
a purchase price of $447,281.06. (R~1) It was financed by
a promissory note to Allied Financial Corporation for $400,000,

payable 1n 59 payments of $6,666.67 and a final payment of

ooy il ol e o o S b i iy - al

$6,666.47. (R-2)

_ .

18, On December 31, 1974, Terrell signed a month-to-month
lease on behalf of DTK agreeing to rent the front end loader,
bulldozer and dragline from Burgess Brothers for rent of
$6,000, $7,000, and $12,500 respectively. There is no pro-

vision 1in this lease for DTK to acquire title. (0) Burgess

L oy A arw T R O —

gave Prescott instructions as to the terms of the lease and

-k

it was drafted by Prescott. Subsequently, Charles Burgess

and Prescott requested A, E. Burgess to reduce the rent paid

p00x et 4R

!
| by DTK and a new lease was executed on April 1, 1977, showing
i the rent for the three items as $2,500, $2,500, and $12,500

respectively.(P) Mr. Lees was not aware of either of these

TR R Ry - »> .

documents until after DTK was dissolved. DTK did not have
any obligation to purchase either of these items of equip-
ment. However, while they were used by DTK, they had stickers

identifying them as bhelonging to DTK.

20. A comparision of the total cost to Burgess Mining and

BEurgess Brothers and the total rent paid by DTK is as follows:

oy 'u_# .r '|' :...gi-”.._.-.'_. "‘.'." ..'..l-'- - _-,l_- . ' r'..“ . Lx -‘r -.-:‘.-'-'-E i o~
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Costs to BM or BB Rent paid by DTK
Front End Loader S 84,592.11 5179,500.00
Bulldozer 158,499,119 209,000.00
Dragline 447,281.06 425,000.00

$690,372.36 o $813,500.00

21. A comparision of monthly payments by each is as follows:

| By DTK to BB By DKT to BB By BB or BM

. Prior to 4/1/77 After 4/1/77

: |

. Front End Loader . $6,000.00 $2,500.00 $4,500.00
Bulldozer 7,000.00 2,500.00 5,000.00
Dragline 12,500.00 12,500.00 6,666.67

i 22. There is expert testimony in the record that

Y otiy

the fair market wvalue of the three pilieces of egquipment

as of October 26, 1977, was within the following ranges:

Front End Loader $ 55,000 -~ 8 60,000
Bulldozer 75,000 - B2,500
Dragline 525,000 - 575,000

23. There is expert testimony in the record that a

. T, . . . . . - -
R SRR 7 TSR T A A g SR

reascnable mmnthly rental rate for the equipment on a

short time basis was within the followling ranges:

e T eie  mmemed L - - i el Y

™ Front End Loader $ 4,000 - % 5,000 per shift
: g}ﬁ Bulldozer 5,000 -~ 6,000 per shift
.E é% Dragline 10,000 - 12,500 per shift
-Eg 24, Burgess Brothers took investment credits on its

oMo .
v R e

federal income tax returns for the three pleces ¢f equip-

ment as follows: 1975 - §20,573.40; 1976 — $23,691L.19;

- :-ﬂ.ll-.-ni-;“

and 1975 - £32,588.20. DTX did not take the investments

on its federal income tax returns. The taking of such
credits by Burgess Brothers would not prejudice the right
of DTK to such credits 1f it 1c entitled to such credits.
However, even if DTK had taken such credits they would
have been due to be recaptured on the dissolution of DTK.

25. DTK purchased some other eguipment,.rented some

from Burgess Mining, and leased some from others. Also,

there was some exchange of the use of equipment between
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DTK and Burgess Mining for which no-payment was made. For
example, the front end loader described above was used ex-
tensively by Burgess Mining and DTK used a lowboy belonging
to Burgess Mining without pavyment. (EX 20}

26, gfter the disscolution the remaining equipment of
DTK, excluding any interest in the front end loader, bull-’
dozer and dragline, was sold to Burgess Mining for its book

value of $92,878.00.

Ccoal Sales And Washer Loss
27. On June 10, 1971, Black Diamond Coal Mining Company

entered inﬁo a contract to purchase coal from Burgess
Mining. (AG-12) The coal was washed by Black Diamond

at its West Blocton washer. The initial base price was
$5.52 per ton of cecal with an adqutment based upon the
amount of loss as a result ¢of washing. There was a bonus
of 7 cents per ton for every one percent under twenty
percent of washer loss, and a penalty of 7 cents per ton

for every one percent abhove twenty percent washer loss.

Eg Also, Black Diameond paid the Alabama severance tax and

?f the rovalties due the United Mine Workers of America.

::'_"E

@ On August 1, 1974, Black Diamcnd increased the base price
g .

e

to $18.80, with a bonus of 25 cents per ton for every one
percent under_twentyufive percent of washer loss, and |
a penalty of 25 cents per ton for every one percent over
twenty-five percent washer loss. In Januvary of 1975,
the base price was increased to $20.46 with the penalty
and bonus for washer loss remalning the same.{AG—S).

28, When DTK began mining in January 1975, its coal was

shipped to the Black Diamond washer. The washer separated

the coal from rock, clay, dirt and high ash material. The

reduction in weight because of the removal of these items

ll. a “-1 "I.
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ﬁﬁﬁs called "washer loss". After being weighed, DTK's coal
was co-mingled with Burgess Mining coal and washed. Black
Diamond made monthly weight reports to Burgess Mining,
showing the amount of coal received from each pit, including
ﬁTK‘s pit, the amocunt of cocal washed, and the percentage
of washerrlass cf all the ccal washed that month. (27}

29. When Burgess Mining received the monthly weight
reports from Black Diamond, Terrell and Davis computed the
washer loss in dollars for the DTK coal from the information
on the report. The cnmputatiﬂns assumed that Burgess Min-
ing coal and DTK coal each had the same percentage of washer
loss as the percentage for their coal combined. Black Diamond
then paid Burgess Mining and DTK seﬁarate checks for the pur-
chase of coal each month.

30. Black Diamond rescld the coal it purchased from

Burgess Mining to DTK t0o United States Steel Company. In

gg June of 1976, United States Steel terminated its contract
Eﬁ with Black Diamond and contracted with Burgess Mining for
ﬁg its cocal. A formal contract was executed between United
EE States Steel and Burgess Mining on November 1, 1977. {(11)

It provided for a base price of $3l.38 for washed coal and
a bonus or a penalty based upon moisture and ash content,
but no adjustment for washer loss. Tt provided that United
States Steel would reject any coal that did not conform to
certaln specifications for ash and sulfur content, and a
quality known as the free swellinﬁ index. (FS1I} The contract
required Burgess Mining to produce a specified amount of
washed cecal per month and contained other requirements and

restrictions.

31. After July 1, 1976, Burgess Mining purchased all of

the coal produced by DTK and resold it to United States Steel. (U-2).

However, DTK continued to deliver the coal to Black Diamond's
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washer, where 1t, along with other coal produced by Burgess
Mining, was washed on a tonnagc basis paid by Burgess Mining.

32. In the summer of 1976, DTK began mining on the

‘Atkins seam. This is a cocal seam around 48 inches thick.

The bottom 6 inches is goed coal with low ash content and
good FSI rating. A middleman of 3 to 6 inches is clay and
dirt. The upper 30 inches is a low grade steam coal,. ﬁ. E.
Burgess wanted DTK to mine this seam because of the quality
of the bottom layer. However, mining the Atkins seam pro-
duced a higher washer loss than when mining from other seams.
After DTK bhegan mining the Atkins seam, A. E. Burgess bedgan
complaining t0 Lees about exccessive dirt in the coal.

33. On istructions from Burgess, Prescott devised a for-
mula for the price to be paid by Burgess Mining to DTK de-
signed to force Lees to produce cleaner coal. The formula
provided for a base rate of $20.46 per ton, with a penalty
of $1.02 for each one percent of washer loss over twenty
percent and no bonus. Charles Burgess computed the percentage
of washer loss each month and rcepeorted 1t to Terrell, who
prepared summaries of coal sales from DTK to Burgess Mining.
Algo, after July i, 1976, DTK paid the Alahama severance tax
and United Mine Workers of American royalties which had
previously been paid by Black Diamond.

34. When Lees received the July 1276 mcnthly statement
in August, showing the computations under the revised formula,
he complained to A. E. Burgess and to some of the other
partners. In September of 1976, there was a meeting of somc
of the partners in Charies.Eurgess' office in which Lees
was present, but A. E. Burgess was not. (G) However, A. E.

Burgess had advised some of the other partners that were

present that DTK would be out of business unless 1t stopped
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shipping dirty coal. No action was taken at this meeting
and no minutes were kept. When Lees complained to A. E.
Burgess about the price Burgess Mining was paying DTK for
the coal, Lees told him he was quitting. Burgess regquested
him to stay and train a replacement - which he did. Lees
retired aé mine superintendent of DTK on December 31,
1976, and was replaced by William M. Meadows, who was
not a partner of DTK.

35. At the request of Charles Burgess, A. E. Burgess
agreed to adjust the price paid to DTK so that the penalty

was not effective until the washer loss was over twenty-five

percent, with the other factors remaining the same. This
change was effective January 1, 1977. On July 1, 1977,
United States Steel increased the base price paid tﬁ Burgess
Mining. A. E. Burgess then increased the base price Burgess

Mining paid DTK from $20.46 to $21.46. For sales to Black

- Diamond, DTK has bonuses in 1975 of $41,939.12 and $31,809.01

in 1976. For sales to Burgess Mining it incurred penalties

in 1976 of $245,006.01 and in 19877 of 544,588.37.(EX 1 & 2)
'36. Black Diamond operated a sampling program, used

to test the effectiveness of its washer and for other internal

purposes. On occasion while the trucks were being

welighed, a shovel full of coal from the top of the load

was put in a separate box for eaéh pit from which Bléck

Diamond received coal. There was a separate box for the

pit operated by DTK. Each week, the contents of the

box were mixed and a five pound sample taken to Black

Diamond's laboratory, where it was tested for various

purpoeses, including washer loss. These tests did not

conform to ASTM standards, which are generally accepted

standards for testing in the industry. However, the
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tests did conform to usual practices ‘in the southeast

for the purpose of inhouse testing for which tests were
done. Exhibit 4 is Black Diamond's weekly lab reports
of these tests for DTK cgal. These reparté indicate that
the DTK coal had a higher washer loss than that shown by
the procedure used for determining payment. Using the
results of these reports and the formulas for pricing
that were used DTﬁ would owe Burgess Mining $1,192,008.08. (EX~5)
These reports were based upon an inadequate number of samples.
and were not routinely made known to DTK or Burgess Mining.
They were never used, or intended to be used, for computa-
Eimn of payment.

37. A comparison of washer loss adjustment actually
used by DTK and the adjustments that would have bkeen
made had the contract with Black Diamond continued, is
set out in EX AG-4. Had the Black Diamond agreement
continued Burgess Mining would be indebted to DTK for
washer loss adjustments in 1976 of $236,809.40 and

in 1977 of $2?;8?1.4l- In addition, DTK paid severance

0SSR 498

taxes that would have been paid by Black Diamond of
$2,678.80 in 1976 ﬁnd $8,395.42 in 1977 {AG-2) and
UMWA rﬂyalties.af-$33,936.ll in 1976 and $72,774.00
in 1977.
38. Tﬁe percentage of washer loss as shown on the
hooks and records of DTK and used in computing payments
from Black Diamnnd and Burgess Mining accurately reflects

the actual percentage of washer logs incurred by the

coal produced by DTK.
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Royalties

39. From January 1975 to Mdrch of 1976, DTK mined
at a location leased from Calvin Jones. A. E. Burgess
negotiated the lease and DTK paid royalties to Jones
of $52.00 per ton. After March of 1976, DTK mined on
property that had existing leases in the name of Burgess
Mining. DTK paid whatever royalty Burgess Mining was
obligated to pay. Terrell computed the amounts and ad-
vised Davis, who paid them. Some of the leases had been
in existence for a long time and provided for royalties
lower than the current rate. There is expert testimony

in the record that a reascnable rovalty for these leases

= vt i e e i #‘Mﬂﬁiﬁﬁ"ﬂ.ﬁf‘;ﬂm:u-_l. [ LY, T L . [P L I
. . .

when DTK mined them would be ten percent of the selling
price - five percent to the owner of mineral rights;
and five percent to the owner of the surface rights. 1If
DTK paid 10% of sales as rovaity it would owe Burgess
Mining an additional $180,138.12, (X)

40. On May 26, 1977, Burgess Mining filed suit for

a declaratory judgment against Southern Electric Gererating

St 485

Foag
1

Company to determine its rights under certain agreements
relative to rights of Burgess Mining to mine coal on pro-
perty of SEGCO and SEGCO's termination Gf the agreements. {(23)
On April 14, 1978, this suit was settled by Burgess Mining
agreeing to pay $43,452.35 as additional royalty for coal
mined from June 27, 1977 through March 31, 1978, and
$16,462.41 severance tax. Some of this coal may have been
mined by DTK, but DTK was not a party to the lawsuit, or

the agreeﬁents which were the subject matter of the lawsuit,

and was not éﬁhsultéd relaﬁive to the Séftlement;
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Ammonta Nitrate

41. From time to time DTK used ammonia nitrate
from Burgess Mining's inventory. It was charged to DTK
at the bhulk rate pald by Burgess Mining. rHad DTK pur-~
chased it in small quantities on the open market it would

have had to pay more than was charged. {(21)

Inspection Of DTK's Books
42. In the summer of 1977, accountants employed by
Lees were permitted to examine the records of DTK,
Burgess Mining, and Burgess Brothers. Defendants'
Exhibits 30 and 31 are reports of their examination.
On June 22, 1977, A. E. Burgess wrote Lees, refusing

further examination. (B) The examination py Lees' account-

R S ET P e ek B Mﬁ-ﬁag.m.ﬁ;mﬁ bl ST
1

ants were extensive and there is no evidence of injury

to Lees because of A. E. Burgess' refusal to permlit

= gyl iy

further examination.

" —

Lees' Distribution Rights

" — -

13. The parties have stipulated that Lees withdrew

soc iS00

; 45 a partner of DTK on October 26, 1977, and the

partnership dissolved on October 27, 1977. They also
have stipulated that under the terms of the partnership
agrecment Lees "is entitled to receive for his partner-
ship interest 1/18 of the net profits that may have
been earned between the date of the latest annual account-
ing of the partnership and the date of hig withdrawal
together with any other accumulated profits standing
to the credit of H. D. Lees as then withdrawn."

44. There were 1l partners in 1975 and insofar

as Lees rights are concerned, 15 in 1976 and 1977. Under

this stipulation and under paragraph 16(a) of the partner-
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ship Lees' share of any adjustment té the profits
or losses of DTK would be 1/11 in 1975, 1/15 in 1976,
and 1/18 in 1977.

45. The books and records of the partnership show
a balance as of December 31, 1976, in Lees' capital
account of $§5,216.13. The books show credits for
earnings during the year of $54,502.20 and $2,947.00,
and a cash withdrawal of $3,231.50, leaving a net
balance in his account %s of the dissclution of the
partnership of $9,451.83.(AH) All of the remaining
funds and assets of DTK have been expended or paid out

at the direction of A. E. Burgess.

CONCLUSIONS AND RECOMMENDATIONS

In accordance with the foregeing findings of fact
and the testimony and evidence presented to me, I make
the following findings and recommend to the court:

l. The defendants permitted the plaintiffs' account-
ants to make extensive examinations of DTK's books and
records. Although A. E. Burgess denied further examina-
tion on June 22, 1977, reascnable access to the books
and records had been permitted, and the relief reguested
by the plaintifflin COUNT ONE should be denied.

2. The pricing arrangements by which Burgess Mining
paid DTK for coal was determined solely by A. E. Burgess,
and was not an arm's length transaction. Neither Lees
nor DTK 1s bound by the arrangement. The basis on which
DTK sold coal to Black Diamond as it related to washer
loss, severance taxes and UMWA rovalties was fair and re-
asonable at the time DTK sold to Black Diamond and was

also a fair and reasonable basis for determining price

when DTK sold coal ‘to Burgess Mining. The plaintiffs are
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entitled to the relief prayed for COUNTS TWO, THREE and

PAGE 86 2

FOUR against Burgess Mining for the difference between
what was actually paid and the amounts that would have
been paid, had the Black Diamond arrangement continued.
Burgess Mining 1is not entitled to recove% on the claims
set Qutfin paragraph 6 of its counterclaim. The amounts

due DTK by Burgess Mining for these adjustments are as

follows:
1976 1977
Washer Loss $236,309.40 $27,871.41
Severance tax 2,678,.80 8,395.42
UMWA Royalties 39,936.,11 72,774.400
5279,424,.31 $10%,040.83

3. DTK and Lees are not bound by the arrangements for

payment for management fees. However, Burgess Mining

performed substantial services for DTK and 1s entitled

to reasonable compensation for them. The formula devised
by Terrell and Prescott is a reasonable basis for deter-

mining the amounts due. The items included in the re-

EgakfiFhﬁﬂfi(}ia

capitulation shown on Exhibit AG-24 relate to coal pro-

duction and the amounts shown by the recapitulation are

fair and reascnable. As this amount is in excess of the
ammunts.actually charged, the plaintiffs' claimé in COUNT
FIVE should be denied and Burgess Mining is entitled to
recover on iﬁs counterclaim. The amounts due from DTK to

Burgess Mining for management fees are:

1875 - § 7,524.13
1976 - 28,417 .66
1977 -~ 13,039.76

4, The plaintiffs contend that DTK should have acquired
title to the three pieces of cquipment described in COUNTS
SIX, SEVEN and EIGHT. However, under paragraph 19 of the

stipulation, Lees rights are determined by paragraph 16 (a)

1 . no . . iy . ORI "0 £ P -s v LU s b A G Y . ., L . —
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of the partnership agreement. Any equity DTK may have had
in the equipment is not included in the amounts due under
paragraph 16(a) and the issue of title or equity in the
aquipment is moot as to Lees. However, DIX and Lees are
not bound . by the rental arrangements that were made. Bur-
gess Brothers is entitled to a reasonable rent for the use
of the equipment. Under the circumstances in this case,
the rent agreed to by A. E. Burgess, Charles Burgess, and
William Prescott on Aprii 1, 1977 is a reasonable rental
rate for the use of the equipment for the entire time 1t
was used by DTK. Therefore, DTK is entitled to a refund

of rent from Burgess Brothers,.A. E. Burgess and Charles

Burgess as follows:

1975 1976 | 1977
Front End Loader $42,000.00 $42,000.C0 $10,500.00
Bulldozer 54,000.00 54,000.00 13,500.00
Dragline -0- ~0- -0-
$96,000.00 $96,000.00 $24,000.00

5. At the time_ﬁ. E. Bu;gess made decisicens on behalf
of DTK with either Burgess Mining or Burgess Brothers, he
had no intent to defraud and his activities were not such
that would justify.the imposition of punitive or exemplary
damages. The plaintiffs are not entitled to recover on
their claims set out in COUNTS NINE, TEN, ELEVEN, TWELVE,
THIRTEEN, FOURTEEN, FIFTEEN, SIXTEEN, SEVENTEEN, EIGHTEEN,
and NINETEEN,

6. It was'the intention of the parties at the time,
that DTK pay the same royalties that Burgess Mining paid
and Burgess Mining is not entitled to recover on its claim

for additional royalties set out in paragraph 2 of its

© countercliaim.
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7. On various occasions Burgess Mining used equip-

-
T
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ment of DTK's and DTK used equipment of Burgess Mining.
Except where charges were made, there was no intent to
charge rent and the uses offset each other. Any mater-
ials Eu:cha;ed by DTK from Burgess Mining, including ammonia
niwrate, were paid for at a reasonable price. Burgess Mining
iﬁ not entitled to recover cn any of the remaining c¢laims in

i1ts counterclaim.

8. ALl of the partﬂers except Lees have released the

defendants from claims relative to DTK. (I-1 thru I-14, M)
The controversy in.this case is essentially between Lees and
the defendants. Any judgment rendered on behalf on DTK

and derivatively for Lees would he a useless step trans-
action. Therefore, it is récmmmended that any Jjudgment
rendered by the court be made directly on behalf of Lees

and against the appropriate defendants for his propor-

tionate interest in the partnerzhip. In accordance with

o Sniola

paragraph 16(a) of the partnership agreement and paragraph
19 of the stipulation, Lees would be intitled to his pro-
porticonate share of aﬁy adjustments as follows:

1975 ~ 1/11

197¢ - 1/15

1977 - 1/18

9._A recapitulation of the accounts of DTK and

Burgess Mining and DTK and Burgess Broeothers in accgrdﬂ
ance with these recommendations would adjust the income

of DTK, and Lees share of the adjustment for each year

is as follows:

Burgess Mining 1975 1676 1977 Total
Cocal Sales(Y2) ~0~— $279,424.3) $109,040.83
Less Management
fee (43) $-7,524.13  -28,417.66 -13,039.76
($ 7,524.13) $251,006.65 $ 96,001.07
x 1/11 x 1/15 x 1/18

(S 684.01l) $ 16,733.78 § 5,333.39 $21,383.16
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Burgess Brothers ' Total

Eguipment Rental $ 96,000.00 $ 96,000.00 $ 24,000.00
x 1/11 ¥ 1/15 x 1/18

Lees' share S 8.727.27 $ 6,400.00 S 1,333.33 $16,460.60

10. Judgment should be entered in behalf of Harry D. Lees
against Burgess Mining and Construction Company in the amount
of $21,383.16, with interest at the rate of six percent per
annum from Dctmbér 26, 1977.

11. Judgment should be entered in favor of Harry D.

Lees against A, E. Burgess, C. R. Burgess and Burgess
Brothers, a partnership composed of A. E. Burgess and

C. R. Burgess in the amount of $16,460.60, with interest
at the rate of six percent per annum from October 26, 1977.

12. Judgment should be entered in favor of Harry D. Lees
against A. F. Burgess in the amount of $9,451.83, with in-
terest at the rate of six peircent per annum from QOctober
26, 1977.

13. The Special Master reguests a judgment and award
rendered in his favor against the defendants, separately
and severally, as an interim fee for services rendered 1in
this matter to the date of this report in the amount of
$10,000.00 . Said judgment should be ordered paild irres-
pective of any appeal that may be taken by any party.

14. The dﬂurt cost of this action should be taxed a-
gainst the defendants, Burgess Mining and Construction
Corporation, A. E. Burgess, C. R. Burgess, and Burgess
Brothers, a partnership, composed of A. E. Burgess and

C. R. Burgess, joilintly and scverally, for which let exe-

cution 1ssue.

15. Thié.repﬁft is ordered to lie over ten days
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for any written objections by cither party.

THIS REPORT RENDERED on this the 22nd day of February,

1982,

e m/‘
Charles Cleveland -
Special Master

CERTIFICATE OF SERVICE

I certify that on this day 1 have served a copy of
the foregoing to Frank Bainbridge, William O'Neal Whitt, Jr.,

lifford Fulford, and Max Pope, by placing same in the United

States mail, poestage prepaid.

This the 22nd day of February, 1982.
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Charles Cleveland
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IN THE CIRCUIT COURT OF JEFFERSCON COUNTY, ALABAMA
HARRY D. IEES, et al., )
Plaintiffs, )
V. )

A. E. BURGESS, et al., )

Defendants, )

and )
CIVIL ACTICN CvV80 504-6572 VB

BURGESS MINING & )

CONSTRUCTION CORPORATICN,
Counter—~-Plaintiff,

V.

BARRY D. LEES,

Counter—-Defendant.

STIPULATION FOR HEARINGS BEFORE SPECIAL MASTER

For the purposes of the hearing of this civil action before
Robert 5. Gordon, Esguire, Special Master, the undersigned attorneys
for the parties stipulate as follows:

l. Davis, Terrell, Killian & Associates (hereinafter "DTK"}
is a general partnership which was formed on September 2, 1974. W. J.
Davis, T. H. Terrell, M. L. Killian, B. W, Lackey, J. M. Phillips, A.
k. Burgess, C. R. Burgess, A. E. Burgess, Jr., W. E. Prescott, III, H.
D. Iees, and C. E. Henderson were original partners of DTK. On March
1, 1976, H. L. Wilson, L. A, Woodall, Jr., and Ren F. Robinson, Jr.,
became partners as of January 1, 1976. A. J. Ryan became a partner of -
DIK as of april 1, 1976. On January 19, 1977, all of the then partners
of DIK except Lees executed an amendment to the Partnership Agreement
for R. D. Whatley to become a partner of DIX as of January 1, 1977.

2. 1ees was 1n charge of the actual mining operations of
DIK fram the time it began mining coal until December 31, 1976, when he
terminated his employment., Iees drew a salary for his work for DTX.
He was the only partner to draw a salary from DIK. Lees remained a
partner of DIK until October 26, 1977, on which date he withdrew fram
DTK as a partner. DIK was dissolved by cmnsent Gf all the partners as
of Qctober 27, 1977, on October 27, 1977.

3. The defendant Burgess Mining & Construction Corvoration

(hereinafter "Burgéss Mining") is a corporation, and the defendant A.

E. Burgess owns a majority of its stock.
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4. Burgess Brothers is a general partnership ccamposed of
the defendants A. E. Burgess and C. R. Burgess,

5. DTK leased fram Burgess Brothers a used Caterpillar 988
bystred Wheel Loader, Serial Number 8725317 (hereinafter the "Front End
Loader"), a new Caterpillar DS8K Tractor with certain accessories
(hereinafter the "Bulldozer"), and a new Lima Model 2400-B Dragline,
Serial Number 3704-1 (hereinafter the "Dragline™).

- 6. Beginning on July.l, 1976, and continuing through
October 27, 1977, DIK sold most of the ccal it mined to Burgess Mining.
The percent‘in which a bonus or penalty was to be determined was
reduced to 20% from the 25% used by Black Diamond when DIK sold its
coal to Black Diamond. Beginning on January 1, 1977, through October
27, 1977, the percent in which a bonus or penalty was to be determined
was raised to 25%. |

7. Burgess Brothers on its federal income tax returns
claimed an investment tax credit on the egquipment 1t leased to DIK.

8. Mackle, Splawn & Tindall, Certified Public Accountants,
conducted an audit of the books and records of DIK. The opinion letter
is dated February 28, 1978. A true and correct copy of their audit is
marked Exhibit "L" and attached to the amended Complaint filed herein.
Said firm of Certified Public Accountants have been and still are the

accountants for Burgess Mining, Burgess Brothers, A, E. Burgess and
C. R. Burgess.

9, Burgess Mining paid for washing the coal which DIK sold
to Burgess Mining.
10. The only written contracts or agreements which DITK had
with Burgess Mining, Burgess Brothers, A. E. Burgess or C. R. Burgess

were the leases on the Pront End loader, the Bulldozer and the
Dragline.

11. The ecuipment listed on Page B of the audit conducted by
the f£irmm of Mackle, Splawn & Tindall, Certified Public Accountants, was

purchased by Burgess Mining for the amount of the bocok value
(5$92,878.00) shown on said Page 8.

12, The partners of DTK borrowed $115,000.00 on praomissory

notes in 1975 to start its mining operation. 8Said notes and interest
due thereon were paid in 1975.

13. T. H. Terrell, a partner of DIK, is a son-in-law of A.
E. Burgess.

- 14, C, R, Burgess, a partner of DTK, 1s the brother of A. E.
Burgess.

15. A. E. Burgess, Jr., a partner of DTK, is the son of A.
E. Burgess.

loe. All the partners of UTK except Lees were employees of
Burgess Mining during the time they were partners of DIK.

17. The funds of DIK shown by the audit performed by Mackle,
Splawn & Tindall, and the other proceeds recelved as a result of the

sale of the equipment shown on Page 8 of said audit have been expended.

RN T B
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18. Each of the exhivits attached to and made a part of the
arended Complaint filed July 14, 1680, 1s a true copy of the original
and may be offered in evidence subject to any objections except

Cem e sl s cams wr, -— =

authentication and that the exhibit 1s not an original.
19. H. D. Iees withdrew as a partner of DIK on October 26,

o Wy .

1977. Under the terms and conditions of Paragraph 1l6{a) of the
Agreement of Partnership dated September 2, 1974, 4. D. Iees is
entitled to receive for his partnership interest 1/18 of the net

[ L

profits that may have been earned between the date of the latest annual
accounting of the partnership arnd the date of the his withdrawal
together with any other accumlated profits standing to the credit of
H. D. Lees as then unwithdrawn.

FULFQORD, PCOPE & MINISMAN
2326 Highland Avenug
Birmingham, Alebama 35205

i hemdem 1. gem b rw Tiewbaw cis sy Bepm ma o ke . -

Attorneys for Plaintiff

P e

1 g Counter Defendants,
| Lip)
? *%g BAINEBRIDGE & MIMS
E . S 1010 Massey Building
) Birmingham, Alabama 35203
RV
BY’ L ! ¢ -

Attorneys for Deftendants and
Counter Plaintiffs
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PLAINTIFFS' EXHIBITS

A-1 Agreement of partnership
" A-2 Notice of Partners
| A-3 B - 3/1/76 Amendment
| A~4 Amendment 3/1/76
| A~5 - Amendment 1/19/77
! B Letter to Lee from A.E. Burgess 6/22/77
é C | Letter to A. E. Burgess from Lees 7/12/77
% D Letter to Lees from A. E. Burgess 7/27/77
; E Letter to A. E. Burgess from Lees
; E - Letter to partners from Lees 10/5/77
? G .Letter to partners from W. E. Prescott 10/21/77
H Letter to partners from Lees 10/26/77

I-1 Release of A. E. Burgess 12/15/77

Release of aA. E. Burgess, Jr. 12/15/77

b
1
(L]

I-3 Release of Charles R. Burgess 12/15/77
é I-4 Release of W. J. Davis 12/15/77
| | I-5 Release of Charles E. Henderson 12/15/77
I-6 | Release of M. L. Killian 12/16/??
f I-7 . Release of B. W. Lackey 12/15/77
I-8 | Release of James M., Phillips 12/15/77
i I-9 Release of W. E. Prescott, IIX
} I-10 Release of a. J. Ryan.
f I-11 Release of Thomas H. Terxrrell 12/15/77
] I-12 Release of Harold L. Wilson 12/ /77
E I-13 Release of R. D. Whatley 12/16/77
# I-14 _ Release of Lawrence A. Woodall
? J - Letter to Lees from Prescott 12/22/77
; K Letter to Pope from Wm. Whitt, Jr.
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AF-1
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AFP-5
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AF-7
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AF-9
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Financial Statéﬁent of partnership 12/31/77
Letter from Burgess to Robinson 3/3/80

Thompson Tractor lease 8/10/74

Thompson Tractor Invoice to Burgess Mining 3/1L/76
Lease contract - Burgess to partnership 12/31/74
Lease contract - Burgess to partnership 4/1/77
Lease to Burgess Bros from Thomp. Tract. 10/18/74
Invoice to Burgess Bros. from TT 1/26/77

Invoice to Burgess Bros. from Simmons 12/17/74
Promissory Note from Burgess Bros to Ala Fin. Coro
Minutes of meeting on 2/14/78 of DXKT partners

U. 5., Steel Records

Summary of U.S. Steel Records

Sustained

Mineral Royalty Adjustment, period 4-76 thru 11-77
Production - 1977

Cash Receipts -« 1976

Coal Sales -~ 1976

Coal Related Income - 1976

Coal Related Income - 1975

Royalty Expense - 1§75

Cash Reciepts

Royaltiesg

Summary of Royalties 1975-76

Analysis Adjustment - Sales & Washer Expense
Sales Price Adjustment

Analysis of Sales & Royalties - 1976

Analysis of Sales & Royalties - 1975

Sunmary Eguipment Rent

Reclamation Expense

-Parts and Repairs Expense 1976
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AF-10
AF-11
AF-12
AF-13
AF-14
AF-15
AF-16
AF-17
AF-18
AG-1
AG-2
AG-3
AG-4
AG-5

AG—-6

AG-7
AG-8

AG—-9

- AG-10

AG-11

AG-12
AG-13
AG-14
AF=-15
AF-16
AG-17
AG-13

AG=-19

AG~20

) x 3 ‘ ol =
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Parts & Repairquxpense 1975
Misc. Expense 1975

MisCc. EXpense 1976

Summary Rent EXxpense 19?5
Management Services 1976

Comparison Items Used In Expense

. Depreciation Schedule 1975 & 1976

Mechanics Salary 1976

Summary Tax Returns -Burgess Bros.
Sustalned

Severance Tax 1976-77

UMWA Rovyalties - 1976-77

Coal Sales & Washer Loss 1975-76-77
Effect of Washér Adjustment

Schedule of Washer Adjustment -last half 1976
and all of 1977

Sustained

Washer Loss —-DXKT

Memo of Conversation with Davis
Procedure for calculation Washer Loss

Letter a@réement Black Diamond & Burgess
Mining 1974

Agreement Burgess Mining & Black Diamond

DTK Tax Return - 1975

DTK Tax Return - 1976

DTK Tax Return - 1977

Audit Report Mackle, Splawn & Tindall

IRS Code Sec. 46({d) (3) &.Reg. Investment Credit
2 leases - Burgess & DTK - Equipment

Analysis Egquipment Rental Income 1975 -

Cash Flow Egquipment Rental 1975-1977
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AG-21

AG-22

AG-23

AG—24

AG-25

AG-206

AG=-27

AG-28
AG-29
AG-30
AG-31
AG-32
AH
Al-1
Al-2
Al-3

AF-1

"AJ-2

AK-1
AR-2
AK~3
AK~4
ATL-1
AL-2
AM
AN
AQ
AP
AQ
AR

AS
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Documents on ﬁragline
Documents on Wheelloader
Documents on DBK Tractor

Comparison of Overhead Costs Used &
Corrected re: Management Costs to DTK

Memo re: Gross Profits

Sustained

Series of Schedules -~ Coal Summaries
Monthly financial statements - 1975_
Monthly financial statement - 1976
Monthly financial statements - 1976
Letter from Haynes to Fulford 7/6/81
Formula For Washer Loss

Ledger of partner account

Summary of Front End Loader 1975
Summary of Front End Loader 19876
Summary of Front BEnd Loader 1977
Hauling Records -~ Time Records
summary of AJ-~1

Interrogatories

Interrogatories

Request for Admissions

Amended Response to Request for Admissions

Deposition of C. L. Pletz

Exhibits re: Depo of C. .. Pletz
ASTM Standards

Black Diamond Records - Washer
Black Diamond Daily Mine Reports
Sustained

Deposition of Prescott =

Chart

DX 5 with changes by Fulforg
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AT-1
AT-2
AT-3
AV
AW

AX

1]
19
29
21
22
23
24
27
28
30
31
32
33
34
35

36

EA @
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lees Tax Return - 1975

Lees Tax Return - 1976

Lees Tax Return ~ 1977

Schedule by Cliff & Max AJ-1

. Schedule.

Net Worth June 1977

DEFENDANTS' EXHIBITS

Washer Loss Adjustment

Original Calculations washer adjustment
Black Diameond Labk Reporis

DTK wWasher bonus - loss gchedules

DTK Washer Bonus = revised

U. 8. Steel Contract - Burgess Mining

Haul Rﬁad Maintenance Charge

Schedule of Lowboy Hauling

Schedule of Nitrate Billings

Royalty Analvsis

Complaint - Burgess Mining v. Sou. Electric
Settlement - Burgess Mining v. Sou. Electric
Boothton Weight Reports

Distribution to partners

Letter from Raburn to Pope 6/16/77

Letters from Raburn to Pope 6/24/77

Lees Capital On Board

Per Ton Overhead

Washer Loss - Schedule

Correlation EX 1 & 2

Detail of Administrative Expense 1975
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37
38
39
40
41

42

43
44
45

46
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Détail of Administrative Expense 1976
Petall of Administrative Expense 1977
Application for Bond by DKT

Guaranty of A.E. and Charlesg Burgess
Application for bond

Comparison -Total operation based on
Def Ex

Tons delivered to Black Diamond
DTK Monthly statements after June 1977

Schedule

Davis
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The State of Alabama TENTH JUDI%IIi[I:..UgH%?J?? E)JF ALABAMA
JEFFERSON COUNTY - IN EQUITY

I, the undersigned, as Register of the Circuit Court, Tenth Judicial Circuit of Alabama, do hereby certily that

the foregoing contains a full, true ond correct copy of the instrument herewith set out as appears of record in said Court.

, Register.

Deputy Register.

- _—— e —— ———

REGISTER.-TS
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