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THIS INDENTURE made this / = day of ) e , 1981 |

between KOVACH-EDDLEMAN PROPERTIES, an Alabama general partnership

(hereinafter called the_ “Borrower™), Mortgagor, and

BIRMINGHAM TRUST NATIONAL BANK, a national banking association,

, (hereinafter called the
“Lender’), Mortgagee,
WITNESSETH:
WHEREAS, Borrower is justly indebted to Lender in the principal sum of
Two Million Five Hundred Thousand and No/10u Dollars
(S 2 500r°}30-00 ), as evidenced by a certain promuissory note of even date herewith, payable to

accordance with the terms thereof. ‘ ‘ ) _
Lender in /patzitentwritinint srest thereoxthexlasgoboaid papmextsnifnatsoonerx paidk xixsirmaonc axd

Wm dayxek

KTy NOW, TREREFORE, the undersigned, in consideration of the indebtedness above meritioned, and to
st secure the prompt payment of same, with the interest thereon, and any extensions or renewals of same, and
further to secure the performance of the covenants, cunditions and agreements hereinafter set forth, have
E: bargained and sold and do hereby grant, bargain, sell, alien and convey unto the Lender, its successors end
~t assigns, the following described land, real estate, buildings, improvements, fixtures, fumiture, and other
personal property (which together with any additional such property hereafter acquired by the Borrower
= and subject to the lien of this mortgage, or intended to be so, as the same may be from time to time
= constituted is hereinafter sometimes referred to as the Mortgaged Property) to-wit:

(a) All that tract or parcel or parcels of land particularly described in Schedule “A” attached hereto
and made a part hereof.

X

N

(b) All buidings, structures, and improvements of every nature whatsoever now or hereafter situated
on the property described in Schedule “A,” and all fixtures, machinery, equipment, fumiture and
fumishings and pessonal property of every nature whatsoever now or hereafter owned by the Borrower and
located in, on, or used or intended to be used in connection with or with the operation of said property,

buildings, structures or other improvements, inciuding all extensions, additions, improvements,
betterments, renewals and replacements to any of the foregoing.

TOGETHER with all easements, rights of way, gores of land, strests, ways, alleys, passages, sewer
rights, waters, water courses, water rights and powers, and all estates, rights, titles, interest, privileges,
liberties, tenements, hereditaments, and appurtenances whatsoever, in any way belonging, relating or
appertaining to any of the property hereinabove described, or which hereafter shall in any way belong,
relate or be appurtenant thereto, whether now owned or hereafter acquired by the Borrower, and the
reversion and reversions, remainder and remainders, rents, issues, profits thereof, and all the estate, right,

title, interest, property, possession, claim and demand whatsoever at law, as well as )m equity, of the
Borrower of, in and to the same, including but not limited to:
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ﬁ {a) All rents, profits, issues and revenues of the Mortgaged Property from time to time accruing,
whether under leases or tenancies now existing or hereafter created, reserving to Borrower, however, so long
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. § as dlior’mwcr 1s not in defauit hereunder, the right to receive and retain the rents, issues and protits thereofs;
ﬁ an

R

(b) All judgments, awards of damages and settlements nereafter made resuiting from condemnation
proceecings or the taking of the premises or any part thereof under the power of eminent domain. or for
any damage (whether caused by such taking or otherwise) to the premises or the improvements thereon or
any part thereot, or to any rights appurtenant thereto, including anv award
Lcnc{e* 's hereby authorized or behalf and in the name of Berrower to execute and deliver valid
acqu:tiances for. and appezl from, any such judgments or awards. Lender may apply to all such sums or anv

part tercct so received, after_ the payment cf all its expenses, including costs and attomey’s fees, on the
Indebtedness secured hertby in such manner

thereof so received may be reieased.

tor change of grade or streets.

as it eiects, or at its option, the entire amount or any part

o BAVE {-‘C{D' TO nulD the Moerigeged Property and ail parts thereof unto the Lender. its
SUccessors and assigns {orever, subject however to the ‘*rms and conditions Lerein:
‘ 1)
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PROVIDZD., HOWEVED, a1t nzse presenis are upon ine conation hac i “he 3crrower snail pay or
causz to b2 paid to tae Loeadsr the prncinal nd intarest payaole in respect to the nec= 2t the times and in
a2 puanner sapuizrad therswn and herein, al without iny deduction or credit for raxas or other similar
charges paid by the Borrower. and shall Xeep. perform and observe ali and singular the covenants and

Tinises D1 e e, and any o reSnewdd, exirnsion or rmodificaticn el Lol i s cmuctgags rinressaed to
be Xeot, perinrmed. and observed by ind on the part of the Borrower, all withou: aud or delay. then this
mortgige, and 2l che proc2ries, intarest and nghts hersby gronced, pargained, wnid sold sagll caose,
determine and he voud. but shadl othigrwisz remain in full foree ana 2ilzc -

AND the Sorrower cov2nants and agrees with the Lander as (olows.

ARTICLE [

1.01 Performance of Note and Mortgage. The Borrower will perform, observe and compiy with all
provisions hereof and of the note secured hereby and will duly and punctually pay to the Lendzr the sum
of money expressed in the note with interest thereon and all othsr sums required to bz paid oy the
Borrower pursvant to the provisions of this mortgags, «l without any deductions or credit for taxes or
othar simtlar charges paid by the2 Borrower.

1.02 Warranty of Title. The Borrower is lawfully seized of an indefeasible estate in fes simple in the
land and real property hereby mortgaged and has good and absolute title to all existing personal property
hereby mortgaged and has good right, full power and lawful authority to sell, convey and mortzage the
same in the manner and form aforesaid: that the same is free and clear of all liens, charges, and
encumbrances whatsoever, including, as to the personal property and fixtures, conditional sales contracts,
chattel mortzages, security agreements, financing statements, and anything of a similar nature, and that
Borrower shall and will warrant and forever defend the title thersto unto the Lender, its successors and
assigns, against the lawful claims of all persons whomsoever.

1.03 Monthly Tax Deposits. If required by the Lender, the Borrower will pay to the Lender on the
first day of each month together with and in addition to the regular installment of principal and tncarest,
until the note is fully paid, an amount equal to one-twelfth (1/12) of the yearly taxess and assessments as
estimated by the Lender to be sufficient to enable the Lender to pay at least thirty (30) days betors they
become due, all taxes, assessments, and other similar charges against the Mortgaged Property or any part
thereof. Such added payments shall not be, nor be deemed to be, trust funds, but may be commuingied with
the g=neral funds of the Lender, and no interest shall be payable in respect thersof. Upon demand of the
I endar the Borrower agrees to deliver to the Lender such additional monevs as are necessary to make up
any deficiencies in the amounts necessary to enable the Lender to pay such taxes, assessments and strmuilar
charges. In the event of a default by the Borrower in the performance of any of the terms, covenarnts or
conditions in the note or mortgage, the Lender may apply to the reduction of the sums secured hersby, In

such manner as the Lender shall determine, any amount under this Paragranh 1.03 of Article [ rematning to
the 2-rrower’s credit.

1.04 Other taxes, Utilities and Liens. (a) The Borrower will pay promptly, when and as due. and will
promptly exhibit to the Lender receipts for the pzyment of, all taxes, assessments, water rr2s, cues,
charges, fines and impositions of every nature whatsoever imposed, levied or assessed ot to be
imposad, levied or assessed upon or against the Mortgaged Property or any part thereof, or upon the interest
of the Landzsr in the Mortgazed Property (other than any of the same for which provision has been mada in
Paragraph 1.03 of this Article [), as well as all income taxes, assessments and other governmencal charges
Iawfully levied and imposed by the United States of America or any stats, county, municipality, torough or
othar taxing cuthorty upon the Borrower or in respect of the Mortgaged Property or any part thereof, or
any charge which, if unpaid, would become a lien or charge upon the Mortgaged Property prior to cr equal
to the lien of the¢ mortgage for any amounts secured hersby or would have prionty or equality with the

morttgage in distribution of the proceeds of any foreclosure sale of the Mortgaged Property or any part
thereof.

(o) Taz Borrower wili promptly pay all charges by utility companies, whether public or private, for
electricity, gas, waler, sewer or other utilities.

(<} The Borrower shall promptly pay and will not sutiar anv mechanic’s, laborsr’s, stamuiory ar other
lien which migat or could be prior to or equal to the lien of the mortgaze to be created or {0 remain
outstanding upon any of the Mortgagzd Property.

(d) In the event of ths passags of any state, federal, municinal or other covernmental law, crder, rule
or tzgulation, subsequsant to the date hereof, in any manner changing or modiiying the laws now in {orce
govarning the taxation of mortgagss or dz2bts secured by mortgages or the manner of collecting taxes so as
to affect adversely the Lender, the entire balance of the principal sum secuizd by the mort2age and all

Interest accrued thereon shall without notice become dus and payable forthwith at the option of the
Lender. ~

1.05 Insurance. The Borrower will procure for, deliver to, and maintain for the ben=fit of, the Lander
during the life ol this mortgage, insurance policies, in such amounts as the Lender shall require, insuring the
Mortgaged Property against fire, extznded coverazge, war damage (if available), and such othar insurable
hazards, casualties and contingencies as the Lender may require. The form of such policiss and the
companies issuing them shall b= acceptable to the Lender. All policies shall contain a New York standard,
non-contnibutory mertgagze ¢ndorsement making losses payable to the Lander. At least fiftesn (135) days
prior to the exptration dat2 of all such policies, renewals thereof satisfactory to the-Lander shall be
daﬁivemd to the Lender. The Borrower shall deliver to the Lender receipts evidencing the pavment of all
sucn insurance policies and renzwals. In the event of the foreciosurs of this mortzags or anv other transfer
pf title to the Mortganged Property in extinguishment of the indebtadnass securad her=byv. ail righe, ritle and
interest of the Borrower in and to all insurance policies then in force shall puss (o the purchaser oc grantee.

The Lender is hereby authorized and empowered, at its option, to adjust cr compromise anv loss
under any insurance policies on the Mortgaged Property, and to collect and recsive the procesds from any
such policy or policies. Each insurance company is hereby authorized and directed to makes payment for all
such losses, directly to th2 Lender, instead of to the Borrower and Lender jointly. Aftar daducting from
said insurance proceeds any expenses incurrsd by it in the collection or handling of said fund. the Lender
may apply the net proceeds, at its option, either toward restoring the improvements, or as a credit on any
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portion of tne mortgage indebtedness selected by it, wheéther then matured or to mature in the future, or at
the option of the Lender, such sums either wholly or in part may be paid over to the Borrower to be used
to repair such buildings or (o build new buildings in their place or for any other purpose or object
satisfactory to the Lender without affecting the lien of the mortgage for the full amount secured hereby
before Such payment took place. Lender shall not be held responsible for any failure to collect any
imsurance proceeds due under the terms of any policy r2gardless of the cause of such failure.

If required by the Lender, the Borrower will pay to the Lender on the first day of each month.
together with and inaddition to the regular installment of principal and interest and monthly tax deposit (as
requir:d by Parzgraph 1.03 of Article | herein) until the note is fully paid, an amount equal to one-tweifth
(1/12) of the yearly premiums for insurance. Such amount shall be used by Lender to pay such insurance
premuums when due. Such added payments shall not be, nor be deemed to be, trust funds, but may be
commungled with the general funds of the Lender, and no interest shall be payable in respect thereof. Upon
demand of the Lender, the Borrower agrees to deliver to the Lender such additional moneys as are
necessary to make up any deficiencies in the amounts necessary to enable the Lender to pay such insurance
premiums. In the event of a default by the Borrower in the performance of any of the terms, covenants.
and conditions in the note or mortgage, the Lender may apply to the reduction of the sums secured hereby,

in such manner as the Lender shall determine, any amount paid in accordance herewith remaining to the
Borrower’s credit.

1.06 Condemnation. If all or any part of the Mortgaged Property shall be damaged or taken through
condemnation (which term when used in this mortgage shall include any damage or taking by any
governmental authority, and any transfer by private sale in lieu thereof), either teruporarily or permanently,
the entire indebtedness secured hereby shall at the option of the Lender become immediately due and
payable. The Lender shall be entitled to all compensation, awards, and other payments or reiief therefor
and is herebv authorized, at its option, to commence, appear in and prosecute, in its own or the Borrower's
name, any action or proceedings relating to any condemnation, and to settle or compromise any claim in
connection therewith. All such compensation, awards, damages, claims, rights of action and proceeds and
the richt theretc are hereby assigned by the Borrower to the Lender, who, after deducting therefrom ali its
expenses, qcluding attormey’s tees, may release any moneys so received by it without affecting the lien of
this mortgage or may apply the same in such manner as the Lender shall determine to the reducion of the
sums secured hereby, and any balance of such moneys then remaining shall be paid to the Borrower. The
Borrower agrees to execute such further assienments of any compensations, awards, damages, claims, rights
of action and proceeds as the Lender may require.

[~ 1.07 Care of the Property. (a) The Borrower will preserve and maintain the Mortgaged Property in
= good condition and repair, and will not commit or suffer any waste and will not do or suffer to be done
anything which will increase the nsk of fire or other hazard to the Mortgaged Property or any part thereof.

=3 (t) Except as otherwise provided herein, no buildings, fixtures, personal property, or other part of the
os Mortgaved Property shall be removed, demolished or substantially altered without the prior written consent
AR of the Lender. The Borrower may sell or otherwise dispose of, free from the lien of this mortgage,
<« furniture, furnishings, equipment, tools, appliances, machinery, fixtures or appurtenancss, subject to the
«t lien -hereof, which may become wcm out, undesirable, obsolete, disused or unnecessary for use in the
operation of the Mortgaged Property, not exceeding in value at the time of disposition thereof One

> Thousand Dollars(S1,000.00)for any single transaction, or a total of Five Thousand Dollars (§5,000.00) in
& any one year, upon replacing the same by, or substituting for the same, other furniture, furnishings,
equipment, tools, appliances, machinery, fixtures, or appurtenances not necessarily of the same character,

but of at least equal value to the Borrower and costing not less than the amount realized from the property

sold or otherwise disposed of, which shall forthwith become, without further action, subject to the lien of
this morigage.

(c) If the Mortgaged Property or any part thereof 1s damaged by fire or any other cause, the Borrower
will give immediate written notice of the sameto the Lender.

(d) The Lender is hereby authorized to enter upon and inspect the Mortgaged Property at any time
during normal business hours.

(¢) The Bormrower will promptly comply with all present and future laws, ordinances, rules and
regulatons of any govemmental authority afiecting the Mortgaged Property or any part thereof.

(f) If 2l or any part of the Mortgaged Property shall be damaged by fire or other casualty, the
Borrower will promptly restore the Mortgaged Property to the equivalent of its original condition,
regardless of whether or not there shall be any insurance proceeds therefor. If a part of the Mortgaged

Property shall be physically damaged through condemnation, the Borrower will promptly restore, repair or
aiter the remaining property in 2 manner satisfactory to the Lender.

1.08 Further Assurances; After Acquired Property. At any time, and from time to time, upon request
by the Lender, the Borrower will make, execute and deliver or rause to be made, executed and delivered, to
the Lender and, where appropriate, to cause to be recorded and/or filed and from time to time thereafter to
be re-recorded and/or refiled at such time and in such offices and places as shall be deemed desirable by the
Lencder =rv znd ail such other and further mortcages, instruments of further assurance. certificates and
other cocumernts as mayv, 1in the opinion of the Lender, be necessary or desirable in order to effectuate,
compiete, enlarge, or pertect, or to continue and preserve the obligation of the Borrower under the note
and this merigage, and the lien of this mertgage 2s a £°rst and prior lizn upeon all of the Mortgaged Property,
whether now owned or hereaiter acquired by the Borrower. Upon any failure by the Borrower so to do. the
Lender —av make, execute, and record anv and all such morrgages. instruments. certificates, and documents
for and n the name of the Borrower 2nd the Berrower hereby irrevocably aprceints the Lender the azen
and atrmev-in-inc: of the Borrower so to do. Thne lien hercof will autematically attach, witheut further
act, 1o il niter acguired property attachad to and.or used in the operation of the Mortgaged Propertv cr
any vart Thereol.

1.0% Leases Atfectdng Mortgzged Property. The Borrower will comply with and observe its obligations
as lanc’org under ail lenses afrecting the Mcrigzged Preperty or anv part therecf. If requested by Lender.
Borrnws e wnil Somich Tompfer ooirh sxncnted sapoer 3¢ 2l lenges e oy herearier sreated ar said cremmises:
and aly ieases ncw or hereatter entered nte will ke i1 form and substance subiect (o the aprroval of Lender.
Borrover will not cccept payment ¢f rent mcere than twe (2) months in advance without the express
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Cr (&t any :caon, proceading or dispute of any kind 'n which the Landz: s made a party, or upn=ars as oty
plannlt oo Jetandanr, affzoang t5e note. morrgaze. Borrower or Mortgagad Propery, including Sur niot

lrmaiad to che foreciosdre of s mort3ags, any ceadmnuaiion actiy swvammre the Mortzaged Pransvi op
any astgon 2 arrect e secunty 2ol and anvosuch amoeunts pad by the Lender shall b2 added o <he
indebtadness and secured by the lien of this morigage.

| 1.11 Pertermance by Lender of Detaunlts by Borrower. If the Borrower shall default in tha payment of

any tax, lien, assessment or charge levied or assessad against the premises; in the pavment of any utility
charge, whether public or private; in the payment of insurance premium,; in the procurement of insurance
coverage and the delivery ol Jhe insurance policies required hereunder; orin the performance or obsarvancs
of any other covenant, condition or terrn of this M:.ortgage, then the L-uder, at its option, mav perform or
observe the same, and all nayments made for costs or incurred by the Lender in connection therswith, ~hall
be secured hereby and shall be, without demand, immediatzly repaid by the Borrower to the Lender with
interest thereon at the rate of ten (10%%) percent per annum. The Lender shall be the sole judge of tas
legality, validity and priority of any such tax, lien, assessment, charge, claim and premium; of the necessity
for any such actions and of the amount necessary to be paid in satisfaction thersof. The Lenderis hereby
empowered to enter and to authorize others to enter upon the premises or any part thersof for the purpose
of performing or observing any such defaulted covenant, condition or termn, without thersby becoming
liabie to the Borrower or any person in possession holding under the Borrower.

1.12 Books and Records. The Borrower shall keep and maintain at all times full, true and accurate
books of accounts and records, adequate to reflect correctly the results of the operation of the Mortgaged
Property. Upon request of the Lender, the Borrower will furnish to the Lender within ninety (90) days
after the end of the Borrower'’s fiscal vear, a balance sh2st and a statement of income and expenses, both in
reasonable detail and form satisfactory to Lander and certified by a Cartified Public Accountant, and a rent
schedule of the Mortgaged Property, certified by an officer of the Borrower, snowing the name of each
tenant, and for each tenant, the space occupied, the lease expiration date and the rent paid.

.13 Estoppel Affidavits. The Borrower within ten (10) days after wx:itten. request from _the Landar
shall furnisa a written statement, duly acknowledged, setting forth the unpaid principal of, and intersst on,
the note and whether or not any offsets or defanses exist against such principal and interest.

v

¢ ARTICLE I
s 2.01 Event of Default. The term Event of Default, wherever used in the mortgage, shall mzan any one

(a) Failure by the Borrower to pay as and when due and payable any installments of principal,

o~ in1t8rest or escrow deposits; or

~

L

(b) Failure by the Borrower to duly observe any other covenant, condition or agreement of this
. mortzage for thirty (30) days or more; or

(c) The filing by tne Borrower of a voluntary petition in bankruptcy or the Borrower’s adjudication as :
a hankrupt or insolvent, or the filing by the Borrower of any petition or answer seeking or acquiescing in -
any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief for
itself under any present or future federal, state or other statute law or regulation relating to bankruotey,
insolvency or other relief for debtors, or the Borrower’s seeking or consenting to or acquiascancs in the -
appointm=2at of any trustee, receiver or liquidator of the Borrower or of all or any substantial ~art of the
Mortzagad Property or of any or all of the rents, revenues, issues, earnings, profits or income thereof, or the
making of any general assignment for the benafit of creditors or the admission in writing of its inabilicy to
pay 1ts debts genzrally as they become due; or :

(1) The en<cy by a court of competant jurisdiction of an order, judrmant, er d2cres :ogr27ne 2
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pstinon filed agaunst the Borrower seeking any reorganization, arrangement, compgosition, readjustment,
hquidation, dissolution or similar relief under any present or future federal, state or other statute, law or
regulation relating to bankruptcy, insolvency, or other relief for debtors, which order, judgment or decr=a.
remains unvacated and unstayed for an aggregate of sixty (60) days (whether or not consecutive) from the
date of entry thereof, or the appointment of any trustee, receiver or liquidator of the Borrower or of all or
any substantial part of the Mortgaged Property or of any or all of the rents, revenuss, issues, earninss,
profits or income thereof without the ccensent or acquiescence of the Borrower which appointment shall
remain unvacated and unstayad for an aggregate of sixty (60) days (whether or not consecutive).

2.02 Acceleration of Maturity. If an Event of Default shall have occurred, then the entire principal
amount of the indebtadness securad hereby with interest accrued ther=on shall, at the opuaon of the Lendsr,
become due and payable without notice or demand. time being of the essence; and any omission on the
part of the Lender to exercise such option when entitled to do so shall. not be considered as a waivar of
sucn nzht. |

2.03 Right of Lender to Enter and Take Possession.

(a) If an Event‘ of Default shall have occurred and be continuing, the Borrower, upon demand of the
ender, shall forthwith surrender to the Lender th= actual possession, and if and to the extent permitted by

law, the Lender may enter and take possession of all the Mortgagad Provperty, and may exclude the
Borrowesr and its agenrts and amployess wholly tharefrom.

(b) Upon every such entering upon cr taking of possession, the Lender may hold, store, use, operate.
manage and control the Mortgaged Property and conducr the business thereof, and, from time to time (i)
make all necessary and proper maintsnance, repairs, renewals, replacements, additions, bettzrments and
improvements thereto and thereon and purchase or otherwise acquire additional fixtures. personalty and
other property; (i) insure or keep the Mortgazed Property insured; (iii) manage and operare the Mortgage
Property and exercise all the rights and powers of the Borrower in its name or otherwise, with respect to

(4
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the same; (iv) enter into any and all agreements with respect to the exercise by others of any of the powers
herein granted the Lender, all as the Lender from time to time may determine to be to its best advantage:
and the Lender may collect and receive all the income, revenues, rents, issues and profits of the same
inciuding those past due as well as those accruing thereafter, and, after deducting (aa) All expenses of
taking, holding, managing, and operating the Mortgaged Property (including compensation for the services
of ail persons employed for such purposes); (bb) the cost of all such maintenance, repairs, renewals,
replacements, additions, betterments, improvements and purchases and acquisitions; (cc) The cost of such
insurance; (dd) such taxes, assessments and other charges prior to the lien of this mortgage a< the Lender

may determine to pay; (ee) other proper charges upon the Mortgaged Property or any part thereof; and (ff)
the reasonable compensation, expenses and disbursements of the attormeys and agent of the Lender: shall

apply the remainder of the moneys so received by the Lender, first to the payment of accrued interest; then

to the payment of tax deposits required in Paragraph 1.03; and finally to the payment of overdue
1nstaliments of principal.

(c) Whenever all such Events of Default have been cured and satisfied, the Lender may, at its option,
surrender possession of the Mortgaged Property to the Borrower, its successors or assigns. The same right of
taking possession, however, shall exist if any subsequent Event of Default shall occur and be continuing.

2.04 Receiver. (a) If an Event of Default shall have occurred and be continuing, the Lender, upon
application to a court of competent jurisdiction, shall be entitled, without notice and without regard to the
adequacy of any security for the indebtedness hereby secured or the solvency of any party bound for its

payment, to the appointment of a receiver to take possession of and to operate the Mortgaged Property and
to coliect the rents, profits, issues, and revenues thereof.

(b) The Borrower will pay to the Lender upon demand all expenses, including receiver’s fee§,
attorney’s fees, costs and agent’s compensation, incurred pursuant to the provisions contained in this
paragraph 2.04; and all such expenses shall be secured by this mortgage. -

2.05 lLender’s Power of Enforcement. If an Event of Default shall have occurred and be continuing,
the lLender may. either with or without entry or taking possession as hereinabove provided or ctherwise,
proceed DY suit or suits at law or in equity or any other approprizte proceeding or remedy {(a) tc 2nicree
payment of the note or the performance of any term thereof or any other richt, (b) to foreclose this
mortgage and to sell, as an entirety or in separate lots or parcels, the Mortgaged Property, as provided by
law, and (¢) to pursue any other remedy available to it, all as the Lender shall deem most effectuzl for such

purposes. the Lender shall take action either by such proceedings or by the exercise of its powers with
respect to entry or taking possession, as the Lender may determine.

2.06 Power of Sale. If an Event of Default shall have occurred Lender may sell the Mortgaged
Property at public outcry to the highest bidder for cash in front of the Court House door in the county
where said property is located, either in person or by auctioneer, after having first given notice cf the time,
place and terms of sale by publication once a week for three (3) successive weeks prior to said sale in some
newspaper published in said county, and, upon payment of the purchase money, Lender or any person
conducting the sale for Lender i1s authorized to execute to the purchaser at said sale a deed to the premises
so purchased. Lender may bid at said sale and purchase said premises, or any part thereof, if the highest
bidder therefcr. At the foreclosure sale the Morigaged Property may be offered for sale and sold as a whole

without first offering it in any other manner or may be offered for sale and sold in any other manner
Lender may elect.

2.07 Application of Foreclosure Proceeds. The proceeds of any foreclosure sale pursuant to Paragraph
2.06 of Article II shall be applied as follows:

(a) First, to the expenses of making the sale, including a reasonable attorney’s fee for such

services as may be necessary in the collection of said indebtedness or the foreclosure of this
mortgage;

(b) Second, to the repayment of any money, with interest thereon, which Lender may have
paid, or become liable to pay, or which it may then be necessary to pay for taxes, insurance,
assessments or other charges, liens, or debts as hereinabove provided;

(c) Third, to the payment and satisfaction of the indebtedness hereby specially secured
with interest to date of sale;

(d) Fourth, the balance, if any, shall be paid to the party or parties appearing of record to

be the owner of the premises at the time of the sale after deducting any expense of ascertaining
who is such owner. -
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2.08 Lender’s Option on Foreclosure. At the option of the Lender, this mortgage may be foreclosed
as provided by law or in Equity, in which event a reasonable attorney’s fee shall, among other costs and
expenses, be allowed and paid out of the proceeds of the sale. In the event Lender exercises its opticn to
foreciose the mortgage in equity, Lender may, at its option, foreclose this mortgage subject to the rights of
any tenants of the Mortgaged Property, and the failure to make any such tenants parties defendants to any
such foreciosure proceeding and to foreclose their rights will not be, nor be zsserted to be by the Borrower,

a detense 19 2nVv proceedings msttuted by the Lender to collect the sums secured hereby, or anv deficiencyv
remaxnung unpaid atter the foreclosure saie of the Mortgaged Proverty.

2.8 Waiver of Exemption. Borrcwer waives all rights of sxemption pertaining o real or perscnal

propesTy 2s to any indebtedness secured by or that may be secured by this mortgage, and Borrower waives

the beneﬁt of any statute regulatng the cbtaining of a deficiencv judgment or requinng that the value cof
the premises be set off 2gainst any part or the indebtedness secured nereby.

- 2.10 Suits to Protect the Mortgaged Property. The Lender shall have prower (aj (0 insutute and
mairian secd suits and proceedings as it may deem expedient to prevent any mpaument ol the
Morismeed Provertv by any acts which may be unlawful or any violation of the mortgage, (b) to preserve o1
proiect its interest in the Mortgaged Property and in the income, revenues. rents and Proflls ansing
therefrom, 2nd (c) to restrain the enforcement of or compliance with any legislation or other governmental
€nacin.ent. rule or order that may be unconstituticnal or ctherwise invalid. if the enforcems~t of or
COMpLaEncs wilh. suzch

: < enactment, Tule or order would impair the security hereunder or b2 srejudicial to tha
Interest of the Lender.

l'---

A
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il Borower o Pav e Coote on Aay Default in Payment: Apoucadion of Yonevs bhv Lancer. [F
deiault shall be made n the payment of any amount due undar the nota or m1ortgaze, 2n, upon demand
of th: Lendzr, the Borrower will pay to tha Lander ths whole amount due 1nd payioie undzr the not=2: and
in case the Borrower shall fail to pay ths sams forthwith upon such dzmand. the Lander shall be 2nritlad to
sue lor and to recover judgzment for the whole amount so due and wnpard togetheas “vith costs, which shall
include the reasonable compensaticn, sxpenses and disbursements ot the Lender's 3gx1 and attorneys.

2.12 Delny or Omission No Waiver. No delay or omission of the Lander or of sy haider of ths note
to exercise any right, power or remeady accruing upon any dafault shall sxhavs: o- DTS ARy suon dght,
power or ramedy or shall be censiruzd to be a waiver of any such dafauls, or acguisscence titersis: and

evaery rgnt, power and remedy given by this mortgage to the Lender may bz exercised from tme to time
and as oftan as may be deemed expedient by the Lender.

2.13 No waiver of One Default to Affect Another, etc. No waiver of. any default hereunder shall

ext2nd to or shall affect any subsequent or any other then existing default or shall impaw any azhts,
powers or rem-uiies consequent thereon.

[f the Lender (a) grants forebearance or an extension of time for the pavment of any sums secured
hereby; (b) takes other or additional security for the payment thersof: (¢) waives or does not exercise any
right granted herein or in the note; (d) releases any part of the Mortgaged Property from the lien of the
mortgags or otherwise changes any of the terms of the note or mortgage: (e) consents to the filing of any
map, plat or replat thereof; (f) consents to the granting of any easement ther=on; or (3) makes or consents
to any agreement subordinating the lien or change hereof, any such act or omission shall not r=lease,
discharge, modify, change, or affect the original idability under the note, mortgage or otherwise of the
Borrower or any subsequent purchaser of the Mortgaged Property or any part thereof, or any maker,
co-signer, endorser, surety or guarantor; nor shall any such act or omission praclude the Lendar from.
exercising any right, power or privilege herein granted or intended to be granted in the event of any other
default then made or of any subsequent default, nor, except as otherwise expressly provided in an
instrument or instruments executed by the Lender shall the lien of this mortgage be altered tharebv. [a the
event of the sale or transfzr by operation of law or otherwise of all or any part of the Mortgaged Property,

the Lender, without notice to any person or corporation is hereby authorized and empowersd to deal with
any sucn vendee or transferee with reference to the Mortgaged Property or the indebtedness sscured naredy,
or with reference to any of the terms or conditions hereof, as fuily and to the same extent as it might daal

with the original parties hereto and without in any way releasing or discharging any of the liabilities or
undertakings hereunder. |

2.14 Discontinuance of Proceedings - Position of Parties, Restored. In case the Lender shall have
proceeded to enforce any right or remedy under this mortgage by foreclosure, entry or otherwise, and such
proceedings shall have been discontinued or abandoned for any reason, or shall have teen detarminad
adversely to the Lender, then and in every such case the Borrower and the Lender shall ba restored to their

former positicns and rights hereunder, and all rights, powers and remedies of the Lender shall continuz as if
no suca praoceading has been taken. v

2.15 Remedies Cumulative. No right, power, or remedy conferrsd upon or reserved to the Laadzr by
this maorTzage is intanded to be exclusive of any right, power or remedy, but each and everv such rght,
powsr anq remedy shall be cumulative and concurrent and shall be in addition to any othar Hg ., power
and remedy given hereunder or now or hereafter existing at law or in equity or by statute.

ARTICLE II

3.01 Successors and Assigns Included in Parties. Whenever in this mortgage ane of the parties her=tg is
nammed or referred to, the heirs, administrators, executors. successors and assigns of such partv shall be
inciuded. and 2l covenants and agreements contained in this mortzaz2 by or on behalf of th2 Baorowaror
croor it Sepaif of Lendear shall bind and inure to the beneric of taeir raspecavye n2uUs, ICooIsrilors,
éxecutaors, successors and assigns, whether so expressed or not.

3.02 Headings, etc. The headings of the articles. sections, paragraphs and subdivisions of this mcrrzags

ars for convenience of reference only, are not to be considered a part hereof, and shall not lirzit or
otherwise affect any of the terms hereof.

3.03 Invalid Provisions to Affect No Others. In case any one or more of the covenants, agrs=ments,

terms or provisions contained in this mortgags or in the note shall be invalid, illegal or unenforceable in anv

respect, the valiqity of the remaining covenants, agreements, t2rms or provisions contained herein and in
the note shall be in no way affacted, prejudiced or disturbed thereby. |

3.04 Lien on Personal Property. This mortgage creates a lien on the personal property of the
Borrower located on the Mortzaged Property and it shall constitute a secunty agreement undszr the
Alabama Uniform Commercial Codz or other law applicable to the creation of liens on personal pron=rty.
Borrower covenants and agress to execute, file and refile such financing statements, coatinuarion
statements or other documents as Lander shall requirs from time to time with respect to such pessonal

property. lf an Event of Default occurs, the Land>r shall have all nghts and remedies of a secursd parry
under the Alabama Uniform Commercal Code. |

AAY
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ARTICLE IV

4,01 This is a construction loan mortgage and the said
$2,500,000 is being advanced to the Borrower by the Lender
in accordance with a construction loan agreement of even
date herewith. In the event of a default under the terms of
such construction loan agreement or any other document
executed and delivered by the Borrower to the Lender, the
entire indebtedness secured hereby and all interest due
thereon and all advances made by Lender hereunder shall
become immediately due and payable. The parties acknowledge
that this mortgage secures FUTURE ADVANCES,

4.02 In addition to the said $2,500,000 principal
amount with interest secured hereby, this mortgage shall
also secure any and all other and additional indebtedness
now or hereafter owing by Borrower to Lender. During the
period of construction of the improvements contemplated to
he constructed upeon the Mortgaged Promertv, this mortaace
covers and the undersigned, in consideration of the said
indebtedness of $2,500,000, and to secure the prompt payment
of the same, with the interest thereon, and further to
secure the performance of the covenants, conditions and
agreements set forth in tnis mortgage, have bargained and
sold and do hereby grant, bargain, sell, alien and conveéy
unto the Lender, its successors and assigns, the following
described additional property, situated or to be situated on
the real estate hereinabove described and mortgaged:

All building materials, equipment, fixtures and fittings
of every kind or character now owned or hereafter acquired
by the Borrowers for the purpose of being used or useful in
connection with the improvements located or to be located on
the hereinabove described real estate, whether such materials,
equipment, fixtures and fittings are actually located on or
adjacent to said real estate or not, and whether in storage
or otherwise, wheresoever the same may be located. Personal
property herein conveyed and mortgaged shall include, but
without limitation, all lumber and lumber products, bricks,
building stones and building blocks, sand and cement, roofing
material, paint, doors, windows, hardware, nails. wires and
wiring, plumbing and plumbing fixtures, heating and air
conditioning equipment and appliances, electrical and gas
equipment and appliances, pipes and piping, ornamental and
decorative fixtures, furniture, ranges, refrigerators,
dishwashers, disposals, and in general all building materials

and equipment of every kind and character used or useful in
connection with said improvements.

4.03 Borrower hereby represents to Lender that the
Mortgaged Property is not located within an area designated
a flood plain by the Fzderal Insurance Administration of the
United States Department of Housing and Urban Development.

(7)
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KOVACH-EDDLEMAN PROPERTIES, an
Alabama general partnership
LTy

- ey s W ey s A —

- -

- -

BY " M ' et :
Frank =Rovad:, JTr. -
General Partner é:
/ v /’ , .
Billy P. Eddleman

General Partner

By

CONSTITUTING ALL ITS GENERAL PARTNERS

STATE OF ALABAMA)
JEFFERSON COUNTY)

I, the undersigned authority, a Notary Public in and
for said County in said State, hereby certify that Prank
Rovach, Jr. and Billy D. Eddleman, whose names as General
Partners of Kovach-Eddleman Properties, an Alabama general
partnership, are signed to the foregoing instrument and who
are known to me, acknowledged before me on this day that,
being informed of the contents of the instrument, they, as
such General Partners and with full authority, executed tne

same voluntarily for and as the act of said Alabama general
rartnership.

y

) JP . /
~Given under my hand and official seal this . %%
OE d f/:"/ ;";‘},:! /; ’ 1 98 1 .

Y/

Thils instrument was prepared by J. Fred Powell, Attorney at
Law, 1600 Bank for Savings Building, Birmingham, Alabama

35203.
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SCHEDULE A

TO MORTGAGE AND SECURITY AGREEMENT BETWEEN KOVACH-EDDLEMAN
PROPERTIES AND BIRMINGHAM TRUST NATIONAL BANK, IN THE AMOUNT
OoF $2,500,000. o

A tract of land situated in the NE 1/4 of the SE 1/4 of
Section 24, Township 19 South, Range 3 West, and in the NW
1/4 of the SW 1/4 of Section 19, Township 19 South, Range 2

west, Shelby County, Alabama, and being more particularly
described as follows:

Commence at the N.E. corner of the NE 1/4 of the SE 1/4 of
Section 19, Township 19 South, Range 2 West; thence West
along the North 1/4-1/4 1line of said 1/4-1/4 5,026.59 feet;
thence 90 deg. 00' 00" left, 320.09 feet to the point of
hecinninas: thence 42 dea. 00' 14" left, 240.20 feet to the
Northwest right-of-way of Chase Park and curve to the left,
said curve having a central angle of 83 deg. 06' 54" and a
radius of 150.00 feet; thence 90 deg. 00' 00" right, to
tangent and along the arc of said curve and said right-of-
way 217.60 feet; thence tangent to said curve and along said
right-of-way, 45.43 feet to a curve to the right, said curve
having a central angle of 84 deg. 24' 58" and a radius of
25.00 feet; thence along the arc of said curve and said
richt-of-way, 36.83 feet to the Northwest right-of-way of
Riverchase Parkway East and a curve to the left; said curve
having a central angle of 6 deg. 20' 15" and a radius of
540,22 feet; thence along the arc of said curve and right-
of-way 59.75 feet; thence tangent to said curve and along
said right-of-way, 138.06 feet to a curve to the right, said
curve having a central angle of 26 deg. 30' 00" and a radius
of 374.70 feet; thence along the arc of said curve and said
right-of-way, 173.30 feet; thence tangent to said curve and
along said right-of-way, 116.46 feet to the Easterly right-
of-way of U. S. 31 and a curve to the left; said curve
having a central angle of 00 deg. 59' 04" and a radius of
3939.72 feet; thence 88 deg. 39' 08" right to tangent and
along the arc of said curve and said right-of-way, 67.69
feet; thence 90 deg. 00' 00" right from tangent and along
sald right-of-way, 55.00 feet to a curve to the left; said
curve having a central angle of 5 deg. 54' 47" and a radius
of 3994.72 feet; thence 90 deg. 00' 00" left to tangent and

along the arc of said curve and said right-of-way, 412.26

feet; thence tangent to said curve and along said right-of-
way, 72.36 feet; thence 92 deg. 24' 43" right leaving said
right-of-way, 466.58 feet to the point of beginning.
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