. MILDRED VIRGINIA PHILLIPS SMITH,

and FRANK M. LEE,

~ CHARLES EASON SMITH,

3w

o

‘GARY L. THOMPSON,

CHARLES SMITH, IN THE CIRGUTT COURT

i

PLAINTIFF EIGHTEENTH JUDTCIAL CIRCUIT

V. OF ALABAMA (EQUITY)

I
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COUNTER-PLAINTIFF

CIVIL ACTICN NO. DR 78-118

CHARLES SMITH:; TOMMIE S. LEE

DEFENDANTS

 THTIRD—PARTY PLAINTIFF
2

 Register Circuit Court of

. THIRD;-PARTY - Shelby County, A!abaa*:a
 DEFENDANT -

DECREE

'[ This matter-coming:on to be heard ypon the blaintiff, Charles Smith's

motion for a HEW'trial-and[Or amendment of the judgment, and upon the

defendant, Mildred Virginia Phillips Smith's motion under Rule 60(b). The

~ plaintiff, Charles Smith, and the defendant, Mildred Virginia Phillips

.,Smith,'havingaheretofore'been notified by the Court of the sétting of

fhesé'motioﬁs'anﬁ appearing‘in'open court by and thfough théir respeétiﬁe
attﬂrneysvof rec6rd;

The Couft hav1ng recelved the survey as prov1dedfby Paragraphs No q7,
8 and 9. The Court is of the oplnlon that the defendant, Mlldred V11gln1a

Ph1111ps Smlth's motlon under Rule 60(b) shouldﬂbe denled. ‘The Court is

.offthe opinlon that the?mptlon for a.nEW'trlal and to amend the judgmént
. 'filed'by tﬁé.plaintiff,'Chérles Smith, should be partialiy_granted and

-;;‘that the decree shduid_be amendéd; It is therefore ORDERED, ADJUDGED and

DECREED'By.fhe Court as follows:
','il; The defendant, Mildred Virginia Phillips Smith's motion under

Rule 60(b) is hereby overruled.

\ 12/13/1979 12:00:00 AM FILED/CERT
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_2.'The'plaintiff, Charles Smith's motidn fnr-ahnew'trialsie:dd
considered as a motion to amend the decree and is par?iéiingfanféd;;:Thé'
Final Judgment of Divorce rendered on the lﬁfh daf_of ﬁo?gﬁber;klgié, o

__hereby amended as follaws:‘ ‘ | - - | ”

(a) Paragraph No. 7 is nereby stricken in‘its entirety and éﬁeﬁdgd-

as follbws; _ '. ' . o . 'T-df-fiJfﬂ1elg;fﬁf'5
(7.) The plaintiff, Charles Smith, ie nereby divested éfi?;i'fight;fif~ifjp
-title and interest in and to the following deeeribea téélféfoﬁernf;:anal: o

ail right, fitle and-interest in‘and tntﬁe herein deanribed Ieaivﬁrbpérﬁf
'iie vested in the defendant,iMiIdred Virginia*PhilliéslSﬁifh;fés fgilows;fg"

fto*wit:

I , b

PARCEL 2: The followxng is a descrlptlon of a tract

of land situated in the SE 1/4 of the NW 1/4 of Section 35,

Township 19 South, Range 3 West, Shelby County, Alabama,

and being more particularly described as follows: . . ..
e Commence at the NE corner of said 1/4 - 1/4, said corner’
fexd also being the point of‘beglnnlng, thence South along
s the East line of said 1/4 - 1/4, 170.80 feet; thence -
Cws 112°42'07" right, 68.83 feet; therce 67°17'53" right,
B 59.23 feet: thence 65°41'09" right, 28.00 feet; thence = - -
. 65°42'01" left, 73.80 feet, thence 90°29'54" right, 38.00
#4¥ . feet to the point otf beginning and contalnlng 7, 987 Square -
| feet or 0. 18 acres, more Or less. e

= PARCEL 3: The followlnc is a descrlntlon of 'a trac*l

= of land situated in the SE 1/4 of the NU'1/4 of Section 35,

| Township 19 South, Range 3 West, Shelby'County, Alabama,
" and being more particularly described as follows: .- -
Commence at the NE corner of said 1/4 - 1/4, thence . .-
South along the East line of said 1/4 - 1/4, 177.27 feet' |
to the point of beginning; thence continue along last j.._;.~
stated course, 63.10 feet to the Northerly right-of-way . - .
of Riverchase Parkway West; thence 35°5'38" right, alongef‘yf.‘ -
said right—ofﬂnay, 71.17 feet: thence 133°07'44" right, B |
leaving right-of-way, 8.80 feet; thence 27°22745" yight, - -
30.13 feet: thence 06°26'00" right, 90.29 feet to the p01nt A
of beginning and containing 1 746 square feet or O 04 o
acres, more or less. | T

The plaintiff, Charles Smith, is hereby directed to éxecutéeatdeed;'

conveying-all of his right title and interest in the aforesald prOperty

¥

to the defendant 'Mlldred Vlrglnla Phllllps Smlth The-defendant; Hildred |
Vlrgin1a Phllllps Smith shall execute an-'easement to tHe pialntlff for the

joint use of the driveway contained in Parcel 3 as more specifically:set
: . = g - _ L _

10ut'in the survey of Lowe Engineers dated January 9, 1979, which ie
- attached to this decree and made a part hereof.
(b)) 7Paragraph No. 8 15 Hereby stricken in 1ts entlrety and amended as

(T

. . follows: | . _- ' il

; 18791213800162100 2/7 $ ol
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(8.) The defépdant,‘Mildred Nirginia'Phillips Smith, is

'-1_‘hereby:divested of all right, title and interest in and to the

folldwiﬁg described real propefty, and the plaintiff, Charles
Smith; is héreby,iﬁvested with the right, title and interest in.
and to the following described real property, to-wit:

PARCEL 4: The following is a description of a tract

of land situated in the SE 1/4 of the NW 1/4 of Section 35,
Township 19 South, Range 3 West, Shelby County, Alabama,-
and being more particularly described as follows: -~ .
Commence at the NE corner of said 1/4-1/4; thence Sout
along the East line of said 1/4-1/4; 170.80 feet to the

- point of beginning; thence continue along last stated
course, 6.47 feet; thence 22°42'07" right, 90.29 feet;

| % thence 06°26'00" left, 30.13 feet; thence 27°22'45" left
%« 8.80 feet to the Northerly right-of-way of Rivetrchase
o - Parkway West; thence 46°52'16" right, along said |
| Eg' right-of-way, 90.50 .feet to a curve to the right, said
. curve having a central angle of 08°37'42" and a radius
- @J¥  of 470.00 feet; thence along the arc of said curve and
.gfi- right-of~way, 70.78 feet; thence 91°10'18" right to
tangent of said curve and leaving said right-of-way,
%?‘_80.11 feet thence_44°28f35" right, 300.06 feet; thence
= 102°02°27" right, 98.19 feet; thence 18°15'40" 1left,

36.60 feet; thence 96°11'01" right, 59.23 feet; thence
67°17'53" left, 68.83 feet to the point of beginning and
containing 46,878 square feet or 1.08. acres, more or
less. | |

The defeﬁdant, Mildred ?irginia Phillips 'Smith, is hereby directed

tﬁ e#etute a deéd.conveying all her right, titlg and inte;gst-iﬁ
and tﬁthehaforesaid_pfoperty to the plaintiff.

The Cdu;tfurthér'establishes a féStrictive'covenant on that -

N ?ortion'of Parcel 4 of that cértai;;survey of Lowe ﬁngineers dated

January195 1979, which is attached to this decree, which is

designated in said survey as Tract "A" and:TracE-"B" which is

coloréd in red; Séid restrictive covenant restricts ﬁlaintiff,

' Chéries Smith,.anda%rohibits him from Building'anf house, resi-

structure or building of any kind whatsoever, |
dence, /fence, garage or pump house on any portion of the
féstricted‘area set out in Tracts Arand B of Lowe Engineers

'survey.attaéhed'to this decree, without the express approval of

defendant, Mildred Virginia Phillips Smith,_héf‘heirs or assigns.l

- However, plaintiff may construct field lines and a septic tank on

said Tracts A and B. This restrictive covenant shall be a
covénaht'that runs with the land and appurteﬁant to and for the,

use and benefit of Parcels 1, 2 and 3 of Lowe Engineers survey.

'Plaintiff, Charles Smith, shall cause the.survefpr to adequately

LTI AT
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describe Tracts A and B as set out 1n Lowe Engineers survey and to confirm

in the conveyance from the defendaﬁt, Mildred Virginia Phillips Sﬁith,
to the plaintiff, Charles Smith, such restrictive covenant. Saiﬁ :

restrictive covenant shall be contained in the deed from Ehe'défeﬁdénf;_f

Mildred Virginia Phillips Smith, to the plaintiff, Charlﬁs Smith, of

Parcel 4 as set out in this paragraph.
(c) Pafagraph'Nb. 0 .is hereby stricken in-its'entirety andraméndEd‘.
as follows: | . o .
(9.) The defendant-Téi—Smith Pr0perties,_Inﬁ..ié ﬁgféBy:éi§éstéd
of all right, title and interest in and to'thg.fealjest;te.héreiﬁafgéf::'
described; and the defendant,*Mildréd Vifginia Phiiliﬁs'éﬁith,‘iS’he?eby'
vested with all right, title énd“iﬁéefést in andlfolﬁhé Eélio@iﬁgi

described real property, to-wit:

PARCEL 1: The following is a deScfiﬁtion-of.ajtract

X of land situated in the SW 1/4 of the NE 1/4 of Section 35,

Township 19 South, Range 3 West, Shelby County, Alabama o
and being more particularly described as follows: Commence:zi

T
ﬁ ‘at the NW corner of said 1/4 - 1/4, said corner also |
belng the point of beginning; thence East along the North

¥y line of said 1/4 - 1/4, 38.07 feet; thence 89°30'58" right,

187.18 feet to the Northerly right-of-way of Riverchase .
Parkway West; thence 35°45'38" right, along said rlght—of—way3 :

38 65.15 feet; thence 144°14'22" right, leaving sald right-of-
< ywiay, 240. 37 feet to the point of beginning and containing

- 8,139 square feet or 0.19 acres, more or less. .

e

The defendant, Tri-Smith Properties, Inc. is herébyjdirected to exétute_

a deed of conveyarice conveying all of its right, title éﬁd_interést'in .

- the aforesaid property to the defendant, Mildred VirgiﬁiaJPhilliﬁs Smith;”‘

3. The Court further aménds the Fiﬁal Jﬁdgﬁenf bf ﬁi§0r¢e'B§"
adding the.foliowing: . - _J- ‘.iﬁ';_'? -

(151) The Court creates and_éstablishes for th;-uée{aﬁaxﬁe;efit'of
Parcels 1, 2 and 3 of Lowe Engineers Survey, as well as fo:théiﬂSQ—ahd:i
benefit of Parcel 4 of Lowe Engineers survey, an Eésémeng}fof é'join£ .

driveway, which sald driveway runs along the COmmon boundary line between

~Parcel 3 and Parcel 4, Tract B, as set out in Lowe Engineers survéy*to R

this decree,being a driveway of uneven width extEnding-ftom the right—df—waﬁ'
line of Riverchase Parkway West in a generally northeasterly difection.:

until it intersects with the western boundary line of Parcel 1 of Lox
P — ——

[T

- 18791213000162180 4/7 $.00
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Engineers survey, and being an asphalt driveway as the same exist

J_as_of the date ef.this decree. The joint driveway easement 1is
given for the purpose of ingrese apd egress for the bencfit of

~ Parcels 1,22, 3 and 4 of Lowe Engineers surVe;, aﬁd-she]l be
jqintly-maintaineé by the respedtive owners, theif heirs or
assigns, each Sharing in the repair end maintenance of same.
The ﬁlaintiff,“Charles Smith, and the defendant, Mildred

Virginih Phillips.Smith, are hereby directed to confirm said

S

joint drlveway easement by an instrument in writing in conformltv

with'this-decree.

4. The remaining portions of said Final Judgment of

Divorce dated November 16, 1978, not amended Ey this decree

are hereby’ratified and affirmed. The Court having deemed a

. ——

1

=% survey necessary in this cause and heretofore having ordered

said survey, and the Court finding that the saidisurvey inured

w3
E;Z to the beneflt of both partles to this cause, the costs of
e,
said survey in the amount of § éL? S O are hereby taxed as
. #3 costs against the plaintiff. Any other court costs accrued
‘ﬁ | : Jr :
q..,. .

herein are hereby tamed agalnst the plalntlff Charles Smith.

; m-: =3

 DONE and ORDERED " this /é "'""day of

JW’%‘/ 1979

?;%éﬁvamaefggfl fﬁigi%&W.wﬁngéﬁL“

Oircult Judge

19791213@@@1621.@ 5/7 $.00 ”I
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a'tESCt of Yand situated in the SW % of the NE v, of Secttan 3N

. following is 2 description of _ _
mship 19 South, Fange 3 West, Shelby County, Alabama and being .more pareicilarly Jescribed 2s

!z}-g:ie 2t the NW cornér of said % - %, saic corner also beding tha-point cf begwmeiing; thente
st along the Norr'th line of safd % - %, 38.07 Teet; thence £9°3)°'55" right, 157.1% feet to the
rtherly right-of-vey of Riverchase Parkway West; thence 35°45'%8" right, aleng said rijht-cf-
v, 65,15 feet; taence 144°14°22" right, leaving sald vight-of-way, 240,27 feet to iFe S~ Of

gioning &nd ccntaining.8,139 scuare feet or 0.1 ecres, =morc nrﬁiess.

'

e following is a description of a tract of land situated in the SE % of the NW % of Sectin: 3
«mship 13 South, Range 3 West, Shelby -County, Alabsma  and being more particularly doscribec 2
1lows? o . . -
ence at the NE corner of said % - %, said corner also being the point- of beginning; trerle
uth along the East line of said % = %, 170.80 feet; thence 112°42'CG7%. right, €2..3 feet: therce

°©17°'53" ticht, 59.23 feetl; - A

'thence'65°4l°09“:righﬁ, 265.00 feet: theace £5°42'01" left, 72,57 feer
ence 90°29°'Z4" right, 3s.03 feet tc the poiant of beginnirg and containing 7,307 scuara Tee? or
13 acres, more or less. | e |

S —

4

RCEL 3
e following is a descripticn of a tract of land situated ip the SE % of the n % of Section 33,
wnship 19 South, Range 3 Wert ., Shelby County, Alabama &nd being mere particyicriy Cescrilel o
1Tows: - EREE o S

cmence at the NE corner of said ¥ - %' thence South along the fast line of said %y - %, 177.77
et to the point of beginning; thence continue aiong last stated course, 53.10 feel ¥ the
rtherly right-of-way of niverchase Parkway West; thence 35°45°3E" right, siong said right-of-
1y, 71.17 feet; thence 133°07°44" right,. leaving right-of-iray, 8180 feet; thence 27°c2'4%"

ght, 30.13 feet; thence 06%26°C0" right, 50.29 feet to the point of beginning and contairing
746 square-feeﬁ;pr_Qtoﬁ_acres,jmorg“pr*?esgj;,;lt o | - -

" ' . oy - gl

. | iy u -y I.J . L] v .
- L e " T - - _ = L . T - - .
! _‘\-- - .... ] oo " . . . . [ .

\RCEL 4 el LT e -
12 following §s a description of ‘a tract of land situated in tne SE % of tne "W & of Sectrer 3%,
rmnship 19 Scuth, .Renge 3 West, Shelby County, Alabama an teing more particuieriy describe? as
ytlows: - - o - | S S
mnence at the NE corner-of said % =--Y%; thence South aleng the cast Yine of said & - 4,
set to .the peint of beginning; thence continue along last stated ccurse, (.o feel; then
2042°07" right, 80.29 feetl; thence 06°26'G0" laft, 30.13 feet; thene 27°22'45" left, o
y the Northerly right-of -way of Riverchase Parkway West; therce 36°52°167 right, alg g <
f-way, 90.50 feet to a curve to the right, said curve having 2 central angle of “o*37°'S&C”
adius of 470.00 feet: thence along the arc of said curve and right-of-way, 79.7¢ faet, thunce
1210' 15" right to tangent of said curve and leaving said right-ov-way, £0.11 feet, thence
5226°34" right, 300.06 feet; thence 102°02°'27" vight, 95.19 feet; thence 13v15°40" left 8C. {5
set: thence $6°11'01" right, 59.23 feet; thence 6/°17-53" lett, 68.83 feet to the point =7 .
eginning ang containing 46,878 square feet or 1.08 acres, moré or less. ' |

_her?by'céétify that this'ﬁiat is a true and correct represemtétion-of the Yord suv o ooy ann
as been prepared in Tenformity with the minimum stancards énd requirements by law. |

A7) ,;.
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