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~ IN THE CIRCUIT COURT FOR THE

SHELBY COUNTY, 'ALABAMA

18TH JUDICIAL CIRCUIT

EQUITY DIVISION

S0 |

CHARLES SMITH,
Plaintiff

VS.

MILDRED VIRGINIA PHILLIPS SMITH,

Defendant
Counter Plaintiff

VS.

CHARLES SMITH, TOMMIS S. LEE
and FRANK M. LEE

Defendants

'CHARLES EASON SMITH,

“phird Party Plaintiff
VS.

GARY L. THOMPSOY, |
- ,"Thlrd Party Defendant

NI

16791213000161980 117 $.00
Shelby Cnty Judge of Probate,
12!13!1979 i2.-00.00 AM FILEDICERT

CIVIL ACTION NO. DR 78-118 - 0"

MEMORANDUM OPINION

The 1nstant controversy orlglnated 1n a blll for

divorce filed by the plaintiff,'Charles Smith,“against the

defendant, Mlldred Vlrglnla Phllllps Smlth.ii counterclarm

by Mildred Smith alleged that Charles smith was the equltablefyf*‘?

_owner of the follOW1ng real PrOPertY.'f

‘The East Half of the NE 1/4 and the East.

650 feet of the SW 1/4 of NE 1/4 of Section :

35, Townshlp 19 South, Range 3 West, "minerals

"and mining rights excepted less and except ~ - -,
those portions thereof which have been hereto—L‘;= |

fore conveyed

(ALSO: Part of W 1/4 of the SW i/4'bffthé““
NE 1/4, Section 35, Township 19 South,

Range 3 West, containing 15 acres, more or
Alabama.‘ "

less. Shelby County,

brother —-1in-— law of Cnarles Smlth

" Tommlie S. Lee and herxr husband;'Framk M;T

were jOlned in the counter-

Lee; the”sister’and

claim as counter defendants. Mlldred Smlth alleged that theh

r o
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1

\\12f13f19?9 12:00:90 AM FILED/CERT

Léetheld thé aboﬁe—déscribed real properxty in trust for

"Charles Smith;2j* |

'In his amended answer Charles Smith alleged that

the property was acquired prior to the marriage between Charles .

Smith and Mildred Smith, and that Charles Eason Smith, the soh-_

of Charles Smifh~by+a Priox marriage,-was;'in fact, the

_ amended ahswerfCharlés Smith also prayed féritheJCourt to guliet

_.lr-h.'

equitable'OWnefﬁbf_the property. Charles Eason Smith-was

ey

later added to_this”éction as a thirg parﬁy plaintiff. 1In his   r..

~ title and partition'in kind. the above-described real property. -

'-Chérles'Smithffurther prayed for a declaration of rights

‘regarding a promissory note, and for an attorney's fee.

~In their amended answer to the counterclaim,

Tommie S.éLee‘and Frank M. Lee'allegéd ownershipiof an :

~The Lees furthéfalléged sole ownership of a fifteen (15)

h triai proper, which motion was granted. The final judgment

‘acre tract in the above-described property.

"_Charles Smith moved to sever the trial of the

They further alleged that they held title to the remaining

controversy surrounding the real property from the divorce

of divorce, as amended, vested title in Mildred,Smith in

 certain other::ealaproperty'in the,northwest‘and northeast -

_'quartefxsectidns of the said Section 35; which property is

not cOnteétedfiﬁfthis phase of the proceeding. In the said

final judgment, the Court determined that Mildred_Smith has

undivided two-thirds interest in a poftion'of said property..

'no interest in any other properties owned by the plaintiff,

Charles Smith.

 FINDINGS OF FACT

In 1957, Charles Smith located and'arranged the

purchase of'a.tract of land of approximately one hundred

%§ undivided-onefthird of the property in trust as security for
a0

‘the §ayment'of_the proﬁingry note hereinabove referred to.

(100),acres situated in Shelby County, Alabama, and described |

- below:



.,Tommle S. Lee pald TwO Thousand Dollars ($2 000 00) cash andwfff;357

i

g“u-
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The East 1/2 of the NE 1/4 of Section 35 Townshlp 19
South, Range 3 West. Mining and mineral rights . - :

excepted

Also, the Bast 650 feet of the SW 1/4 of the NB l/4
of Section 35, Township 19 South, Range 3 West. B
Mlnlng and mineral rrghts ehceptec, | L e

(This parcel 1is herelnafter referred to as the
"Morros tract"”.) S . RS

Of the purchase prlce of Eight Thousand Dollars ($8 000 OO),_

"her brothers,rCharles Smlth,*Waymon Smth and Johnny Smlth

together pald Two Thousand Dollars ($2 000 00) cash.:;AFJ?‘

mortgaée and note for Four Thousand Dol*ars ($4 000 00) wasTCL“V'"

also glven, Wthh had been satlsfled by the three brothers-
prlor to thlS actlon.' At the time of thlS purchase, the deed

placed tltle in Vlrglnla D, Smlth (wrfe of Charles Smlth),;k

mAnnle Laura Smlth (wrfe of Waymon Sm1th)r1and Mary Lucllle
'Smlth (W1fe of Johnnle Smlth) The 1ntent,of the purchasersffﬁ

was for each sibling to take a OHE“fDuth undlvrded 1nterestgfd;f

in the proPerty. - A memorandum dated Seotember 15 1958 and'”"'

51gned by the tltle holders, recites that 1n l°57 Tommle S.,

Lee and husband Frank‘M. Lee, did purchase a one—fourth_,s

1nterest in the sald property

Vlrglnla D Smlth W1fe of Charles Smlth,_dledlf;?fhyg"

intestate in‘January, 1960, surV1ved by her only Chlld
Charles Eason Smith 'andiher widower, Charles Smlth.¢¥

Charles Smith also located and arranged the

‘-Purchase of ‘another Parcel of approx1mately flfteen (15) acres,;fj”f

adjacent to the above—descrlbed one hundred (100) acre tract

b

On February 26 1964, Tommie S. Lee and Frank M. Lee purchased H_ﬁ*"

the property in Shelby County, Alabama, descrlbed below-'

Commence at a point on the North llne of the SW 1/4

of NE 1/4 of Section 35, Township 19 South, Range 3
‘West, which is 650 feet West of the NE corner of

said quarter-quarter section and run South, |
parallel with the East line of said quarter- quarter

section, and along the West line of property - -
presently owned by Virginia D. Smith, Annle Laura
Smlth and Mary Lucille Smlth a dlstance of 160 '

T
- 1

T

'ﬁ 19791213000161980 3/7 $.00
t Shelby Cnty Judge of Probate, AL

":f 12/13/1979 12:80:08 AM FILED/CERT

= -
. - .
.
- . - -
L - . - - - _ - .-
- .
, . ' ] -
) TR . - . N -
- - = . . o
- . = *
- - L
L} - " 4 L] - - 1 - [ L]
- " - - L
- - - . — "
" -
- - - . - . L] -
o =
-
. - L - 2
= -
- L ™ - - - . -
- . . -
) -
-
- -
' L]
- ., .

: - - a

- L} -
- -

- A - LI ] . . - +

-- - " -, - . 4 [l
a - = - . - . - o
e 1 - ' = a -
. - ’ e -

i, - + -
L] T - L ] . -
" - L . - .
. B - .l s ‘! L} L]
- ' . < ) . i . . - .
. ) ) . = wn . .
- —— —.._‘\ . -
- F
- am, |f - Y



34 e ﬁ777‘

q
1

 19781213000161980 4/7 $.00
Shelby Cnty Judage of Probate, AL

\12113!1979 12:00:00 AM FILED/CERT

|

-
. . .
a .
- '
' - -
- . "
r
- - [ ]
.
.
-
.
I |
1
Fl - T a
=
-

S .

feet to the point of beginning; thence continue
South, parallel with the East line of said quarter-
gquarter section and along said Smith property line,
- a distance of 1160 feet to a point on the South
" line of said guarter-quarter section; thence run
West along the South line of said guarter—-quarter:
section, a distance of 670 feet to the SW corner
- of said guarter-quarter section; thence run North ,
“along the West line of said quarter-quarter sectlon,__
- a distance of 720 feet to a point; thence run in a
~ Northeasterly direction 860 feet more or less to
. point of beginning, minéral and mlnlng rlghts
-_excepted - -

Seller grants casement to both sides of pr0perty
descrlbed above through his property.

Boox

(Thls parcel is herelnafter referred to as the
- WMurphy tract".) |

il

The deed rec1tes a cons1deratlon of Flfteen Hundred Dollars

-($l,500,00), Wthh was paid by the Leesfi The deed placed

j:title'in Tommie S} Lee and Frank MJ_Lee.

In 1964 Charles Smith and Charles Eason Smith
boerWed Five.Thousand Dollars (SS-OOOGOO)_fromeommie Sﬁ
Lee and Frank.M. Lee, and jointly executed a promissory note

to the Lees for Flve Thousand Dollars ($5 000.00), saqunote

- bearlng 51x_percent (6%) 1nterest,_anc dated_Aprll 7, 1964.

Charles Smlth and Charles Eason Smith, which describes a

one—fourth interest in the Morros tract "held in securlty of

| sum;of-note'untll pald in full". This note is still out~

fstanding With'accrued interest.

On January 22, 1965"Tommie-s. Lee and Frank"MJ

| Lee purchased the one- fourth undivided 1nterest in the

Morros tract from Mary'LuC1lle Smlth and husband,-Johnnle'

 smith, for Two Thousand Dollars ($2,000.00).

OnlJune 26, 1970, the Lees conveyed to Annie Laura

~Smith and‘husband,iWaymon Smith,‘approximately twenty-five

(25) acres of the Morros tract. This_transaction was
intended to describe and convey in kind Annie Laura Smith's
one—-ifourth interest_in the MOrros*tract.5

In a letter signed by the Lees and dated March 9.,

; 1973[ﬁthere'is a record of a proposed division of the

On the reverse side of this note is a memorandum, signed by |



L Tl e T

remainder of the Morros tract.'-EnclosedLWithhtheiletter“nere't
several proposed deeds, which would have conveyed approxi-.
mately flfty (50) acres.to theLees and‘twenty five (25)
acres to Charles Smith. Due to dlfferences'and dlsagreements
among thefparties, the deeds were never enecuted

. Since'l957:Charles Smith—has rendered;valuable{f
services to the members of his family*infthatlhexfoundﬁand‘
'acquired said tracts of land forathebenefrthof?himseltfand‘
other members ofhis'family; he has‘renderedhvainablehid'
services-tolthe‘prOperty_as*a wholeinathat he;hashplanted‘f
plne seedllngs on sald property, he has.managed-sald” l -
iproperty, he has surveyed said proPerty;‘he-has.superv1sed
the payment of taxesron sald prOperty;{ Cnaoneioccasion,‘at

his own expense, he surveyed the sald prOperty for a ‘lake e

34 PAGE _ .'78

51te in his efforts to enhance the value of the property.ip'

-Charles Smith has negotlated for the sale of the sald

”*Buox

property, he has spent actual time of approx1mately one year-“

+I_‘ -

1n and about the management of said property W1thout the Jf-

-ald or a551stance of any other members of the famlly.p

Charles Smlth has lived in Shelby County and Jeffersoniy:?j

County 81nce 1957 and has been constantly‘avallable to manage:j;
the said property._'Since 1957, the’Lees,have*llved.in:!it?‘.
Atlanta, Goeréla;‘-The pr0perty_1s adjacent to‘the-Rlverchase
'planned communlty in Shelby County Largely through the'
efforts of Charles Smith, there have been negotlatlons to;;ﬂ.
._sell*the property for.between.elght and nrne thousano dollarsﬂ?ia
per acre. (Ru'le 54b ARCP The Court fmds and determmes that there 1s

no JUSt reason “for de]ay of Judgment as here1nafter rendered ard the Court
~expressly directs entry of said judgment in this cause. ) - | |

CONCLUSIONS OF LAW

Con51der1ng firt the flfteen (la) acre Murphy
_tract “the Court concludes that 1t 1s owned solely by Tommle
- ..8. Lee and Frank M. Lee. The Lees pald all the con51deratlon

-:‘for the property and the parcel has always been separately

esined AR

L R | | 19791213000161980 5/7 $.00
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When Virginia D. Smith died intestate_in 1960, her
undividedéne—foﬁrth iﬁterest in the .one hundred (160) acre
f .M6f£os1tfactdeséended1to#her only child; CharlesEasQn‘

. Smith{'subjéct to_alife estate 1in her widower,;Charles
Smith.

.--:-_Tﬁemémoréndum on the reverse side of the
-promissory_nqte'éXecuted on April 7,'i96é;Jis 1egallyfih_
sufficienﬁ,as'a_conveyance Qr as a mortgégé; :Neverﬁhélessf
L all thepafties:fuiiy iﬁtgndedthat the oneffourth undivided

 .interest of Charles Smith and Charlés Eason Smith be held by
- the Leeé'aéseéﬁrity forthe payment-of ﬁhenotef .The Court
‘conéluaeé'Fhat‘the.note is payable and due. The parties
havéstipﬁléted:thétﬁhe principaiaﬁd.dnﬁaidinﬁefest due,';'
as'of:February.21;1979;equals Seven ThquééndNine.Hundred

Thirteen'and 62/100'Dollars_($7,913.62), Charles Smith and

Charles-Eason1Smithlshould'formalize the seCU£ity interest1
by‘execufing;é mortgage to the Lees on'the property awarded“
£o7them iﬂ_theéttéched Order. -
| "Tﬂe7C0urt conéludes that all necessary parties are

_j'befOrethe Couft and that a pértitionin.kindof thehremain—_
7ing'portioﬁ0f'£he+M6rros tract 1is apﬁropriaté; ,Theproposéd

Arpartition of 1973 will be'followed as an-equitable method to
'_J'éartigion'the1prqperty;The result Willlbé thaf the Leés
”will-geﬁépproiimately fiﬁty_kSO) acrés¢ dr'dné—ﬁélf of the -
:uMorro;'tract.ifhis rép;esenté TQmmie S. Leeis-original7
‘one-fourth ihtefesfland the ohe—fourth;interest purchased
from Mary Lucille Smith and Johnnie Smith. Charles Smith and
Charlés Eason Sﬁith will gefapproximately tWenﬁy—five (25)
+acfés;fwhich'represents the one-fourth undivided intefest
'tﬁef inhérited froﬁ'Virginia D. Smith.

| | Chariés Smitﬁ brought this action tdﬂquiet'title,-
'and'his.efforﬁs_aﬁd the sérﬁices of hiS'éttorney_have_led to

this decision, which increases the marketability of the



I

property by deflnrng the present‘state ofkthe'trtle._fitflsﬂ.
the Court S conclu51on that the-serV1ces of Charles Sﬁrth s‘
attorney have 1ncreased the value of the whole prOperty,
and that it would be 1nequ1table for Charles Smlth to paf
the whole fee@; Therefore, the Court ascertalns that H
_Charles Smlth S attorney is due a reasonahle attorhef s.fee
of Six Thousand Dollars ($6; 000. 00), for Wthh a llenehall ¥;:J
‘attach to the several parts descrlbed 1n the”Order,ihseef .
Ala. Code, §34 ~3-60 (L 75). _' e o - o

This /& ﬂiay of é?%&/g 1979._.
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