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'+THIS ASSIGNMENT OF rEASEs,-RENTs AND PROFITS,
-dated the;Qdﬁﬁ'daj*efiNovember, 1978, 5§ end between‘
COLUMBIANA PROPERTIES, LTD., an Alabame limited partner-
:enip.(hereinefter called "Mortgagor") to THE FIRST NATIONATL

~ BANK OF BIRMINGHAM ("Lender").

L I

. o Recitals

wd l.l Description of Note: Mortgagor executed and

o2 —_——

oD dellvered to Lender a note (the "Note") in the principal sum

ENAN

- - of Four Hundred Flfty Thousand and No/100 Dollars ($450,000.00) .
§ o - The Note prov:l.des in part that Mortgagor will pay the in-
= .

debtednese1evidenced thereby as follows:

Interest on the sums advanced at the rate of
ten percent (10%) per annum until the Note 1is
" transferred to Commonwealth Life Insurance
- Company, or demand for payment is made, pur-
suant to provisions relative thereto, and
after such transfer, the outstanding principal
amount of the Note, together with interest on
the principal from time to time outstanding
' at the annual rate of nine and five-eighths
. percent (9.625%) commencing on the first day .
" of the mornth after the transfer and continuing
~until the pr1nc1pa1 is fully paid, payable as
follows~

In two hundred forty (240) equal monthly in-
stallments of Four Thousand Two Hundred
Thirty—-two and No/100 Dollars ($4,232.00),

~_with the balance payable with all accrued
interest on the first day of the 240th month
after such transfer. -

_ The Note contains certain prohibitions with respect to pre-

payment and imposes a_prepéyment_peﬂ%lty in amounts stated

4aRRlSON and CONW!LL
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in}the Note on certain preéayments (inciudihg invoiuntéry"'
prepaymeﬁts:as a resulf of foreclosure and othéfwiéa)kexcept
as otherwise specifically'provided as-hérein‘or-in the 0£her |
Lien Agreeménts (as defined hereinj.

LT ol

l.2 Description of Other Lien Agreements: The

payment of the Note 1s secured by this Assignment of Leases
and Rents and by:
A mortgage (the "Mortgage") executéd,by
Mortgagor pertaining to property (the "Mortgaged
Premises”) described therein of which the land :
parcel (thé "Land Parcel') described in Exhibit"A"
attached hereto forms a part. |
Such other security instruments are of even date herewith
and, together with any amendments,modifications'and replace—'
ments thereof and any and all othef instruments now or

hereafter given to secure the payment of the Note, are col-

lectively referred to herein as the "Other Lien Agreements“;_

11

Granting Clauses

To secure the payment of the-Note ahd‘any and
-all*renewals; extensions, modifications and replacemeﬁts
therebf, and to assure performance of the agreementScon+
tained herein and in the Note and‘Otﬂer'Lieﬁ Agreemenﬁs,'
Mortgagor hereby assigﬁs to Lénder Mortgagor's right,

title and interest in:

(a) Those certain leases between Mortgagor
and Piggly Wiggly Corp. and W. E. Walker Stores,
Inc., and all other oral and written leases oOr
other agreements for use or occupancy made Or
agreed to by, any person or entity (including,
without limitation of the foregoing, Mortgagor

"and Lender under the powers granted herein) and
any and all amendments, extensions, renewals, |
modifications and replacements thereof pertain-
ing to all or any part of the Land Parcel or the
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-

Improvemente (ae,defined in the Mortgege), whether

-such leases or other agreements have been hereto-

fore or are hereafter made or agreed to (such
leases and other use and occupancy agreements

being collectively referred to hereln as the
"Leases"),

(b) The rents, issues and profits and any

other payments by any and all lessees under the
Leases in addition to rent <{(collectively the

"Rents") which may hereafter become due pursuant

to any of the Leases pertaining to all Or any
part of the Mortgaged Premises;

-{c) Any and all moneys, awards Or other

~ payments made or payable by any and all lessees

under the Leases '1n lieu of rent, including, but
not limited to, any damages (or all such moneys,
awards or payments, including, but not limited

- to, damages, are collectively referred to herein
- as the "Damages") which may hereafter become due

pursuant to any of the lLeases pertaining to all

- Or any part’ of the Mortgaged Premises;

(d)' All rights, powers, privileges, option
‘and other benefits (collectively the "Rights") of

-~ Mortgagor under the ILeases, including without
- limitation of the foregoing: - |

(i) the immediate and continuing
right to receive and collect all insur-
ance proceeds, condemnation awards,

- moneys and security deposits or the like
pursuant to any of the provisions there-
of, whether as rents or otherwise (except

sums payable directly to any person other
than the lessor thereunder),

(11) the right to make all waivers
and agreements, including waivers of
obligations of lesseeées;

(iii) the right to give all notices,
permissions, consents and releases, in-
cluding consent to the subordination of
the interest of a lessee;

. (i1v) the right to take such action
upon the happening of a default under the
Leases (including the commencement, con-
duct and consummation of proceedings at
law or in equity) as shall be permitted

under any provisions of the Leases or by
law;

| (v) the right to do any and all other
things whatsoeéver which Mortgagor is or
may become entitled to under the Leases;
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(vi) The right to exer01se any optlon
required or permitted; and

(vii) any and all guaranties (the
"Guaranties") of any of the Leases, and
the rights, powers, privileges and other
benefits of the Mortgagor under the
Guaranties;

and Mortgagor authorizes Lender:

(viii) to manage the MortQaged Premises
and let and relet the Mortgaged Premises,

or any part thereof according to Lender's
own discretion; |

(ix) to prosecute or defend any suits
"in connection with the Mortgaged Premises
in the name of any or all of Lender ox
Mortgagor as it may consider desirable;

(x) - to enforce or. take any other
action in connection with the Leases 1n

the name of any or all of Lender or
Mortgagox; -

(xi) to make such repairs tqﬁthé Mottt -
gaged Premises as Lender may deem advis=
able; and

(xii) to do anything in or about the

Mortgaged Premises that Lender may deem
- advisable or that the Mortgagor has the

right or power to do.

The assignment by Mortgagor to Lender of the items specified
in paragraph (b) hereof and the authorization contained in
paragraphs (v) and (viii) hereof are only'effective upon a

Default as hérein provided.

TI1

Covenants

3.1 Power quplgg_With;Interest: This Assign—"

ment of Leases and Rents confers upon Lender a power coupled

with an interest and cannot be revoked by-the Mortgagor.

3.2 No Other Assignment: Mortgagor warrants,

represents and covenants that it 1s the sole.dwner of the
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entire lessor's interest in the Leases aﬁd;hasfull_right_
| toassign-thé Leases and the rents due or to become due
theréundef, that there has been no previous and, without
‘;Lender'é prior_written consent as to form and substance,.
| Mortgagor:willdpermit-no futﬁre assignment (as collateral
or otherwise) of the 1essor's.right, title and interest in

any of the Leases (other than pursuant to the Other Lien

. Agreements), that the Leases are valid and enforceable in.

accordance with their terms and have not been altered,
modified or amended in any'manner whatsoever, that the
lessees are not in default under the Leasgses and have no

defenses, set—-offs or counterclaims against the lessor

.under the Leases, that no rent reserved 1n the Leases has

 been assigned-Or anticipated, and that no rent for any
periéd subsequent to the date hereof has been collected in
advance of the time when the said rent becomes or would-be-
come due under the terms of the Leases.. Mortgagor cove-=
nants and agreeslfhét, unless-a tenant under any of said
1eaées transférred-and assigned hereby has thé right to pay

any rent covering a period of time expiring more than

- forty-five (45) days subsequent to the date of such

paymént'(herein called "rental prepayment”"), 1t will not

~accept such rental prepayment without the prior written

‘consent of Lender and, in case of such rental prepayment

where the tenant has a right to pay the same under any of

Said leéses, MOrtgégor agrées to notify Lender by telegram

| prcmptlyﬁupon receipt thereof, and, if required by Lender,

to promptly transmit such rental prepayment for application

as a prepayment against the debt secured hereby.

3.3 . Management: 'At_all‘times under this Assign-

ment of Leases and Rents 1is released or until the assignmentﬂ

 granted hereby is exercised by Lender, and at all times
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thereafter during*which ILender is not in gctual or construcf.
tive possession of the Mortgaged Premises, Mortgagor shall
cause the ‘Mortgaged Premises to be managed-in'accordanCef
with sound business practices and cause to beipérformed
-all obligations imposed upon the lessor undefthé_Leéses
and not do or permit to be done anything.to impair the
security thereof. Mortgagor shéll not pérmitany‘of the
Rents to;be collected in édvance, except thatrmonthiy;rent
due aﬁdpayable under the Leases may-be coliected.up to'151‘
days in advance. Mortgagor shall not alter,modify, émend,:
change. or défault under the terms of any of ﬁhe LeaSes or
the Guaraﬁties, oY give aﬁy consent, concession or waiver
under any of the Leases or_exeréise any option of the'Lessdr
permitted by the terms of any of the Leases or.tﬁe Guaranties,f
or.accept the sqrrepder‘thereof'or cénsent to any éSsignmeﬂt -
or subletting under any of the Leases, or convey or transfer
or suffer or permit a conveyance'or transfer of'the premises
demised by any and all of the Lessee or of any interest therein
SO as to~effectdirect1y or indirectly,'prompt;y oY remotely,'
' a merger of the estates and rights of, or a termination or
elimination of, the leigations_of lessees thefeunder,
without the prior written consent of the Lender. Mortgagor
" shall not make any other assignment_inany.intérest in‘the." .
- Leases oOr the Rents accruing from sﬁch Leases or*from:the
Mortgaged Premises,kor subordinate any‘of thé Leases to any
mortgage or other encumbrance, or permit, copsent or'agree‘
to such-subordinationwithout the .prior written consent of
the Lender. Mortgagor shall cause prompt'éCtion, including
legal proceedings, for enforcement of any of tﬁé Leases
and éll-other rémedies'available-to lessor thereunder to be 1.

commenced against any delinquent or defaulting lessee as
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' soon as reasonably necessary to protect such lesébr's intér¥‘
eétoffimmediately upon wriﬁten-request from Lender, and 1in
| fhe event Lender requests that a specific;action be taken,
to cause such actiénlto be promptly taken. 'ﬂortgagor shall,

~ but only at the direction of Lender, give any*consent‘or
exefdise any option or electioﬁ granted to the lessor under
any‘of_the Leaées.. Mortgagor shali execute and deliver, at
thé réasonable written reguest of Lender, all such'further

assurances and assignments as Lender from time to time shall

reguire,

3.4 Execution of Leases: Mortgagor shall not

permit any Leases to be made of all or any portion of the

Mortgaged Premlses except as ﬁrovided in the Mortgége.

3.5 Notice of ILessor's Default: Mortgagor
shallvcause notice to be given to Lender of any default™

- by the lessor under any of the Leases promptly upon the

' occurrence of such default, but in all events in sufficient

time to afford to Lender an opportunity to cure any such.
- default prior to the lessee under the subject lease having

'-ény tight to terminate the lease by reason of such default.

- Each of the Leases shall contain a provision requiring the

lessee thereunder to notify Lender of any default by lessox
thereunder and granting Lender an opportunity for a reason-
able time after such notice to cure such default pPriox to

any right accruing to the lessee to terminate such lease.

3.6 Lender to be Creditor of ILessee: Lender

shall be and be deemed to be the creditor of each lessee 1in

o thelLeases in respect of any and all claims for Damages,

assignments fpr the benefit of creditors and bankruptcy,
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reorganization, insolvency, dissolution or receivership

proceedings affecting such lessee (withoutiobligation on

~ the part of Lender, however, to file or make timely fiiingS'

of claims in such proceedings or otherwise t0pursue‘creditor's"
rights therein). Mortgegor hereby assigns to Lenderany
and all Damages and any and all money receiﬁedin connection
with such assignment for the beﬁefit of_creditors Or 1n any
such bankruptcy, reorganisation, insolvency, disselution or
receivefship proceedings, with an 0p£ion to Lenderx to apbiy
-Damagessor aﬁy'money recelved by Lender as such creditor
‘in-reductien of the indebtedness (in the inverseaordet of
maturity) secufed by'or to be paid under the-Mortgage.+"

Mortgagor hereby appoints Lender as 1ts irrevocable attorney—

_1n—fact to appear in any actlon and/or collect any such

money, award or payment.

IV

Defaults and Remediles

4.1 Defaults:  Each of'the'following_shell con--

stitute a default ("Default”) under this A551gnment of

Leases and Rents-

4.1(a) The untruth of any representation
made by Mortgagor herein, the failure by Mort-
gagor to perform.in a full and timely manner |
any of Mortgagor's obligations under this A551gn—'
ment of Leases and Rents or the Note or the .
breach of any of Mortgagor's covenants contained
in this Assignment of Leases.and Rents; '

4.1 (b) The occurrence of any default under
the Note or any of the Other Lien Agreements;

4.1 (c) The default by the lessor under any
of the Leases.
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4.2 Exerciseﬂqf_ThiskAssignment of Leases and

Rents:

4.2 (a) Lender may exercise the assignment

~ hereby granted and, in the event of any Default,

- pursue its rights to collect the Rents or manage
the Mortgaged Premises, or both, and otherwise
exercise its rights as provided in this Assignment
of Leases and Rents, without regard to the ad-
equacy of the security and without waiving any
other remedy -available to Lender and without
waiving such Default.

. 4,.2(b) In the event Lender elects to invdke |
any of its rights hereunder, and thereafter for

any reason relinquishes to the Mortgagor such
rights, this Assignment of Leases and Rents shall
" in no respect be terminated but instead remain
in full force and effect until the indebtedness
represented by the Note is paid in full, it being
the intent of the parties that Lender shall, from

time to time upon the occurrence of any Default
under this Assignment of Leases and Rents, have

all the rights granted hereby.

4.3 DNature of Remedies: No delay or omissidnion
the part of Lender in the exercise of any remedy for a

Default shall operate as a waiver thereof. The remedies

" available to Lender under this Assignment of Leases and Rents

shallhbe_in addition to, and exercisable 1in any combination
*with,'any and'all remedies available by operatidn of law

and ﬁnder the.Note and the Other Lien Agreements. The said
remediés éhall'be cumulative énd concurrent, may be pursued

separately, successively or together against Mortgagor or

.the.Mortgaged Premises, or either of them, at the sole

discretion of Lender and may be exercised as often as

occasion therefor shall arise.

'4;4' Apglication of Rents: Lender shall have the

power to apply_the-Rents and Damages, in such order as
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Lender may determine,to the payment of the indebtedness
.(in the inverse order of maturity) represented by the Note .
or any and all renewals, extensions, modifiéationé or re¥-
placements thereof, and also toWérd.the payment of all
advances and expenses 1ncurred by Mortgagée undertheMort—
gage and all expenses for tHe care énd managemeﬁt bf the_.
Mortgaged'PrémiseS,_including tékes, insuiance,-assessments,-
usual and customary commissions to a real estate'bfoker
for leasing reai estate and collecting rents,iand the*
reasonable‘exPenses.and fees of all'attorneys;agénts.and
-servants, which expenses l.ender may reasonably deem t0-be
- necessary to exercise.the powexrs granted fo'théiehdér
hereunder. fhe receipt by Lender of any Rents pursuant to
'this'Assignmént'of Leases and Rents following a Default.
and the exercise of ény remédies provided f0r~in the Natev
or the Other Lien Agreements shall not cure suéh-Default Or '
affect or préjudice the exercise of such remedies..

4.5 'Limitggion of Lender's Obligations:' Lender's

obligations_és to any Rents actually COllected-shall be
discharged by application of such Rents for the purposes
describea in this Assignment of Leaées and Rents.- Lendér_‘
shall.not be'liab1e for-uanllected renfs orfor any claim.
- for damaées'or‘set—offs'arising out of Lendér's ménagement
of the Moftgaged Premlises other than for damagesérising
-from.Lender's gross negligence. Lender shaliﬁot be liéble
to any lessee for the return of any security ééposit made-
under any lease of-any portion of the Mortgaged‘Premises
unless Lender shall have recelved such,secuﬁity depositfroﬁ.'
the léssof or such lessee. Lender_shall not by reason of

this Assignment of Leases and Rents or the exercise of any

_lo._
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_1'right grantéd herein be obiigated to perform any obligation
of thé Lessor.under any of £he Leases, nor shall Lender be
..responsible forlany adt committed'by the lessor or any

. breach or failure‘to perform by the lessor ﬁith respect to
any of the Leases. ﬁothing;contained herein shall be deemed
+£o have the effect of making the Lender a mortgagee in .

possession of the Mortgéged Premises or any part thereof.

4.6 Reimbursement: Mortgagbr shall reimburse,
indemhifj and hold ﬁarmless Leﬁder for aﬁd from any andrall"
expenses,‘losées; damages and liabilities which Lender may .
incuf byreasqn.of this‘Assignment of Leases_énd REnté, any

;o | | . |
of the Leases, or expenses, losses, damages and liabilities
incurred“infegercising ény of the fiéhts granted in this
Assignmen£ offLeéses and Rents. Ahy and alljamounts due to
Lender under.this‘Section 4.6 shall be immediately due qu
payabie,'éhall be added to the principal amount 6fthe ﬁ;te

and secured by this Assignment of Leases and Rents and the

"Other Lien Agreements.

4.7 Authorization to Lessees: Each present and
futﬁre 1essee‘under any of the Leases is hefeby authorized
and direcfed‘td pay_the fent payable thereunder to Lender
- upon written déménd frém.Lenaer stating that a default has
occurréd undér'thisiﬂssignment of*Leases and Rentswithout'
- inqﬁirj+as to'whéther any suCh Defaulﬁ has occufred or

'whetherLénder is rightfully entitled to such rent.

v

Miscellaneous

5.1  Modification of Loan Terms: If the time of |

;paymEnﬁ of all indebtedness secured hereby'or any part

~11=
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thereof be extended at any time or times,‘if-thé-Note-be_
renewed, modified or replaced, or if any sQCuritf for the
Note be released, Mortgagor and any:other‘parties Nnow oOr
hereafter liable therefor or interested in*the Mortgaged
Premises shall be held to consent tohéuch extensions, re- -
ﬁewals, mbdifications, replacements and releaées, and their
liability and the 1ienlhereof aﬁdofthe Other.Lien Agree—
- ments not be reléased and the rights creafedheieby éhd
thereﬁy shall continué in full force,ltheiiight6f'recourse

against all such parties bieng reserved by Lender.

5.2 Successors and Assigns:'”This assignment bf'_.
. Leases and Rénﬁs shail inure to the.benefit of aﬁd be bind—f
ing ﬁpon the.respective successors and assigns_of Mortgagor‘

and’Lender and all persons and entities (includingiowners

and lessees) which may hereafter obtain any interest in the

Mortgaged Premises.

5.3 Nq_Mérgeg; Notwithstandihg the;conveyance'ot
transfer of title to any or all of theMortgaged'Premises td |
.any-lessee under any of the Leases, the 1éssee}s leasehbld f 
estate undef such Lease shall not mergé intQ;the fee estate‘_'
and the lessee shall remain obligated under such‘léasé+as

assigned by this Assignment of Leases and Rents.

5.4 ©Notices: Whenever: Lender or‘Mortgagér desires-
to give any ndtice-to the other, i1t shall be sufficient fOrl
_all éurposes_ifrsu¢h notice is personally delivered or sent
by registered or certified United States mail, postage

prepaid, addressed to the intended recipienE at-the_lést

~-12-~
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address theretofore specified by the addressee in a written
.. notice given to sender. In case no other address has been
so specified, notices hereunder shall be delivered or mailed

‘Fto the following addresses:

Lender: The First National Bank of Birmingham
o P. 0. Box 11007
Birmingham, Alabama 35288

Mo.rtgagor;? Columbiana Properties, Ltd.
" P. 0. Box 1281 -
Columbiana, Alabama 35051

- Any notice given in the manner specified herein shall be
deemed to have been given on the day it is personally de-
livered or two business days after it is deposited in the

United States mial.

5.5 Execution*end Delivery: This Assignment of
Leases and Rents is executed and delivered in Birmingham, -

" Alabama.

5.6 Geverning Law: This Assignment of Leases and
- Rents shallbeigoverned by and construed in .accordance with

the laws ef.the State of Alabama.

| 5.7'.Severabilitzz if any term, restriction ox.
covenant of this.Assignment of Leases and Rents 1s deemed
illegel-or unenforceable, all other terms, restrictions
| ehd.cevenants and the application thereof to all persons

and circumstances eubject hereto shall remain unaffected

-1 3-
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to the extent permitted by law; and if any appiication of
any term, restriction or covenant to any persdh oxr .
circumstances is deemed 1llegal, the applicationfof such

term shall remain unaffected to the extent permitted by law.

IN WITNESS WHEREOF, Mortgagor has caused these’
presents to be executed for and in 1its name by its duIY.H.

authorized géneral partner, on this the ;;‘Z day of

November, 1978.

COLUMBIANA PROPERTIES, LTD.

lu/!(‘u(,}i I K ir? &7
Tts General Partner

STATE OF ALABAMA )
CQUNTY OF JEFFERSON )
I,.the undersigned, a Notary Public in and for said County in said

said State, hereby certify that Wayne Rasco, whose name as General Partner e
of COLUMBIANA PROPERTIES, LTD., a limited partnership, is singed to the foregoling

. instrument and who is known to me, acknowledged before me on this day- that

being informed of the contents of said instrument, he, as such officer and
with full authority, executed the foregoing instrucment for and on behalf of

‘Columbiana Properties, Ltd. as the general partner thexeof.

Given. under my hand and official seal of office this 29th day of

" November, 1978. | : o | L

Notary Public, Alabama Siate at Large -
O " . - My Commission Expires April 4, 1931

Bonded by St. Paul Fire & Marine Insurance (o,

~pARED BY ROMAINE S. SCOTT. JRa
NG, BIRMINGHAM, ALABAMA

1S INSTRUMENT WAS PR
1500 BROWN-MARX BUILDI

~14-"
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h lot in the West 1/2 of the NE 1/4 of Section 26, Township 21 South,
Range 1 west Shelby County, Alabama, described as follows:

; Commence at the Southwest corner of the NW 1/4 of the NE 1/4 of Sec.

26, Township 21 South, Range 1 West, thence run North along the West
]ine of said 1/4-1/4 section a distance of 215.31 feet to the South
R/W 1ine of Alabama Highway No. 70; thence turn an angle of 89° 05

- 33" to the right and run along said R/W Tine a distance of 153.90 feet

to the P.C. of a R/w curve; thence continue along said R/W curve
(whose Delta ang]e is 1°.13' 16" to the right, Radius is 1931.32 feet,
Tangent distance is 20.57 feet, Length of Arc is 41.15 feet) to the

" P.T. of said R/W curve and the point of beginning; thence turn an-

angie of 101° 52' 44" to the right from tangent of said curve and run
a distance of 191.88 feet; thence turn an angle of 90° 00' to the
right and run a distance of 50.00 feet; thénce turn an angle of 90°
00' to the left and run a distance of 172.00 feet; thence turn an
angle of 90° 00' to the left and run a distance of 50.00 feet; thence

~ turn an angle of 90° 00' to the right and run a distance of 40.00
- feet; thence turn an angle of 90° 00' to the left and run a distance

of 265.00 feet; thence turn an angle of 90° 00' to the left and run
a distance of 40.00 feet; thence turn an angle of 90° 00' to the right

‘and run a distance of 20.00 feet; thence turn an angle of 90° 00°

to the left and run a distance of 172.00 feet; thence turn an angle
of 90° 00' to the left and run a distance of 20.00 feet:; thence turn

an angle of 90° 00' to the right and run a distance of 228.67 feet .

to a point on the South R/W line of Alabama Highway No. 79; thence

- turn an angie of 93° 56' 08" to the left to the tangent of a R/W

curve, and run along said R/W curve (whose Delta Angle is 7° 56':36"
to the left, Radius is 1931.32 feet, Tangent distance is 134.09 feet,
Length of Arc is 267.75 feet) to the point’of beginning.
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