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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT
AGREEMENT (the “Agreement”) is made as of the || day of Loy, 2007 by and
between Hometown Commercial Capital, LLC, having an address at 330 trimrose Road,
Suite 303, Burlingame, California 94010 ("Lender") and Optimation Business Services,
LLC, an Alabama limited liability company, having an address at 4000 Eagle Point
Corporate Drive, Birmingham, Alabama, 35242 (“Tenant”).

RECITALS:

A. Lender is the present owner and holder of a certain mortgage and security
agreement (the “Security Agreement”) dated [,/ e VB A 2007], given by
Landlord (defined below) to Lender which encumbers the fee estate of Landlord 1n
certain premises described in Exhibit A attached hereto (the “Property”) and which
secures the payment of certain indebtedness owed by Landlord to Lender evidenced by a

certain promissory note dated _J o c |\ , 20071 given by Landlord to

Lender (the “Note”);

B. Tenant is the holder of a leasehold estate in a portion of the Property under
and pursuant to the provisions of a certain lease dated December 18, 2006 between
Evolution Management Services, LLC, as landlord (“Landlord”) and Tenant, as tenant

(the “Lease”); and

C. Tenant has agreed to subordinate the Lease to the Security Instrument and
to the lien thereof and Lender has agreed to grant non-disturbance to
Tenant under the Lease on the terms and conditions hereinafter set forth.

AGREEMENT:

For good and valuable consideration, Tenant and Lender agree as follows:

1. SUBORDINATION. Tenant agrees that the Lease and all of the terms
and covenants and provisions thereof and all rights, remedies and options of Tenant
thereunder are and shall at all times continue to be subject and subordinate 1n all respects
to the Security Instrument and to the lien thereof including without limitation all
renewals, increases, modifications, spreaders, consolidations, replacements and
extensions there of and to all sums secured thereby with the same force and effect as 1f
the Security Instrument had been executed, delivered and recorded prior to the execution
and delivery of the Lease.

2. NON-DISTURBANCE. Lender agrees that if any action or proceeding 1s
commenced by Lender for the foreclosure of the Security Instrument or the sale of the
Property, Tenant shall not be named as a party therein unless such joinder shall be
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required by law, provided, however, such joinder shall not result in the termination of the
Lease or disturb the Tenant’s possession or use of the premises demised thereunder, and
the sale of the Property in any such action or proceeding and the exercise by Lender of
any of its rights under the Note or the Security Instrument shall be made subject to all
rights of Tenant under the Lease, provided that at the time of the commencement of any
such action or proceeding or at the time of any such sale or exercise of any such other
rights (a) the term of the Lease shall have commenced pursuant to the provisions thereof,
(b) Tenant shall be in possession of the premises demised under the Lease, (¢) the Lease
shall be 1n full force and effect and (d) Tenant shall not be in default under any of the
terms, covenants or conditions of the Lease or of this Agreement on Tenant’s part to be
observed or performed.

3. ATTORNMENT. Lender and Tenant agree that if Lender shall become
the owner of the Property by reason of the foreclosure of the Security Instrument or the
acceptance of a deed or assignment in lieu of foreclosure or otherwise, and the conditions
set forth 1n Section 2 above have been met at the time Lender becomes owner of the
Property, the Lease shall not be terminated or affected thereby but shall continue in full
force and effect as a direct lease between Lender and Tenant upon all of the terms,
covenants and conditions set forth in the Lease and in that event, Tenant agrees to attorn
to Lender and Lender agrees to accept such attornment, provided, however, that the
provisions of the Security Instrument shall govern with respect to the disposition of any
casualty insurance proceeds or condemnation awards and Lender shall not be (a)
obligated to complete any construction work required to be done by Landlord pursuant to
the provisions of the Lease or to reimburse Tenant for any construction work done by
Tenant, (b) liable (1) for Landlord’s failure to perform any of its obligations under the
Lease which have accrued prior to the date on which Lender shall become the owner of
the Property, which have accrued prior to the date on which Lender shall become the
owner of the Property, or (i1) for any act or omission of Landlord, whether prior to or
after such foreclosure or sale, (¢) required to make any repairs to the Property or to the
premises demised under the Lease required as a result of fire, or other casualty or by
reason of condemnation unless Lender shall be obligated under the Lease to make such
repairs and shall have received sufficient casualty insurance proceeds or condemnation
awards to finance the completion of such repairs, (d) required to make any capital
improvements to the Property or to the premises demised under the Lease which
Landlord may have agreed to make, but had not completed, or to perform or provide any
services not related to possession or quiet enjoyment of the premises demised under the
Lease, (e) subject to any offsets, defenses, abatements or counterclaims which shall have
accrued to Tenant against Landlord prior to the date upon which Lender shall become the
owner of the Property, (f) liable for the return of rental security deposits, if any, paid by
Tenant to Landlord in accordance with the Lease unless such sums are actually received
by Lender, (g) bound by any payment of rents, additional rents or other sums which
Tenant may have paid more than one (1) month in advance to any prior Landlord unless
(1) such sums are actually received by Lender or (i) such prepayment shall have been
expressly approved of by Lender, (h) bound to make any payment to Tenant which was
required under the Lease, or otherwise, to be made prior to the time Lender succeeded to
Landlord’s interest, (1) bound by any agreement amending, modifying or terminating the




l

A

011900

IIHHH

HIHHNH

|

Lease made without Lender’s prior written consent prior to the time Lender succeeded to
Landlord’s interest or (j) bound by any assignment of the Lease or sublease of the

Property, or any portion thereof, made prior to the time Lender succeeded to Landlord’s
interest other than 1f pursuant to the provisions of the Lease.

4, NOTICE TO TENANT. After notice i1s given to Tenant by Lender that
the Landlord is in default under the Note and the Security Instrument and that the rentals
under the Lease should be paid to Lender pursuant to the terms of the assignment of
leases and rents executed and delivered by Landlord to Lender in connection therewith,
Tenant shall thereafter pay to Lender or as directed by the Lender, all rentals and other
monies due or to become due to Landlord under the Lease and Landlord hereby expressly
authorizes Tenant to make such payments to Lender and hereby releases and discharges
Tenant from any liability to Landlord on account of any such payment.

5. LENDER’S CONSENT. Tenant shall not, without obtaining the prior

written consent of Lender, (a) enter into any agreement amending, modifying or
terminating the Lease, (b) prepay any of the rents, additional rents or other sums due
under the Lease for more than one (1) month in advance of the due dates thereof, (c)
voluntarily surrender the premises demised under the Lease or terminate the Lease
without cause or shorten the term thereof, or (d) assign the Lease or sublet the premises
demised under the Lease or any part thereof other than pursuant to the provisions of the
Lease; and any such amendment, modification, termination, prepayment, voluntary

surrender, assignment or subletting, without Lender’s prior consent, shall not be binding
upon Lender.

6. REPRESENTATIONS AND WARRANTIES. Tenant hereby represents
and warrants to Lender that as of the date hereof (a) Tenant is the owner and holder of the
tenant’s interest under the Lease, (b) the Lease has not been modified or amended, (c) the
Lease 1s 1n full force and effect and the term thereof will commence on February 1, 2007,
pursuant to the provisions thereof, (d) the premises demised under the Lease have been
completed and Tenant has taken possession of the same on a rent paying basis, () neither
Tenant nor Landlord 1s in default under or in breach of any of the terms, covenants or
provisions of the Lease and Tenant to the best of its knowledge knows of no event which
but for the passage of time or the giving of notice or both would constitute an event of
default or breach by Tenant or Landlord under the Lease, (f) neither Tenant nor Landlord
has commenced any action or given or received any notice for the purpose of terminating
the Lease, (g) all rents, additional rents and other sums due and payable under the Lease
have been paid in full and no rents, additional rents or other sums due and payable under
the Lease have been paid for more than one(1) month in advance of the due dates thereof,
(h) there are no offsets or defenses to the payment of the rents, additional rents or other
sums payable under the Lease, (1) Tenant has no option or right of first refusal to
purchase the premises demised under the Lease or any portion thereof or any right or
option for additional space with respect to the premises demised, (j) no action, whether
voluntary or otherwise, is pending against Tenant under the bankruptcy, insolvency or
similar laws of the United States or any state thereof, and (k) Tenant has deposited the
security deposit set forth in the Lease with Landlord.

l l
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7. LENDER TO RECEIVE NOTICES. Tenant shall provide Lender with
copies of all written notices sent to Landlord pursuant to the Lease simultaneously with
the transmission of such notices to the Landlord. Tenant shall notify Lender of any
default by Landlord under the Lease which would entitle Tenant to cancel the Lease or to
an abatement of the rents, additional rents or other sums payable thereunder, and agrees
that, notwithstanding any provisions of the Lease to the contrary, no notice of
cancellation thereotf or of such an abatement shall be effective unless Lender shall have
received notice of default giving rise to such cancellation or abatement and shall have
failed within sixty (60) days after receipt of such notice to cure such default, or if such
default cannot be cured within sixty (60) days, shall have failed within sixty (6) days after
receipt of such notice to commence and thereafter diligently pursue any action necessary
to cure such default.

8. NOTICES. All notices to be provided hereunder shall be sent via certified
mail, return receipt request

9. JOINT AND SEVERAL LIABILITY. If Tenant consists of more than
one person, the obligations and liabilities of each such person hereunder shall be joint and
several. This Agreement shall be binding upon and inure to the benefit of Lender and
Tenant and their respective successors and assigns.

10. DEFINITIONS. The term “Lender’ as used herein shall include the

successors and assigns of Lender and any person, party or entity which shall become the
owner of the Property by reason of a foreclosure of the Security Instrument or the
acceptance of a deed or assignment in lieu of foreclosure or otherwise. The term
“Landlord” as used herein shall mean and include the present landlord under the Lease
and such landlord’s predecessors and successors in interest under the Lease, but shall not
mean or include Lender. The term ”Property” as used herein shall mean the Property, the
improvements now or hereafter located thereon and the estates therein encumbered by the
Security Instrument.

11. NO ORAL MODIFICATIONS. This Agreement may not be modified in

any manner or terminated except by an instrument in writing executed by the parties
hereto.

12. GOVERNING LAW. This Agreement shall be deemed to be a contract
entered 1nto pursuant to the laws of the State where the Property is located and shall in all

respects be governed, construed, applied and enforced in accordance with the laws of the
State where the Property is located.

13. INAPPLICABLE PROVISIONS. If any term, covenant or condition of

this Agreement 1s held to invalid, illegal or unenforceable in any respect, this Agreement
shall be construed without such provision.
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14, DUPLCATE ORIGINALS; COUNTERPARTS. This Agreement may be
executed in any number of duplicate originals and each duplicate original shall be
deemed to be an original. This Agreement may be executed in several counterparts, each
of which counterparts shall be deemed an original instrument and all of which together
shall constitute a single Agreement. The failure of any party hereto to execute this

Agreement, or any counterpart hereof, shall not relieve the other signatories from their
obligations hereunder.

15. NUMBER AND GENDER. Whenever the context may require, any

pronouns used herein shall include the corresponding masculine, feminine or neuter

forms, and the singular form of nouns and pronouns shall include the plural and vice
versa.

16. TRANSFER OF LOAN. Lender may sell, transfer and deliver the Note
and assign the Security Instrument, this Agreement and the other documents executed in
connection therewith to one or more Investors (as defined in the Secunity Instrument) 1n
the secondary mortgage market. In connection with such sale, Lender may retain or
assign responsibility for servicing the loan, including the Note, the Security Instrument,
this Agreement and the other documents executed in connection therewith, or may
delegate some or all of such responsibility and/or obligations to a servicer including, but
not limited to, any subservicer or master servicer, on behalf of the Investors. All

references to Lender herein shall refer to and include any such servicer to the extent
applicable.

17. FURTHER ACTS. Tenant will, at the cost of Tenant, and without
expense to Lender, do, execute, acknowledge and deliver all and every such further acts
and assurances as Lender shall, from time to time, require, for the better assuring and
confirming unto Lender the property and rights intended now or hereafter so to be, or for
carrying out the intention or facilitating the performance of the terms of this Agreement

or for filing, registering or recording this Agreement, or for complying with all applicable
laws.

18. SOLE DISCRETION OF LENDER. Whenever pursuant to this
Agreement (a) Lender exercises any right given to it to approve or disapprove, (b) any
arrangement or term 1s to be satisfactory to Lender, or (¢) any other decision or
determination 1s to be made by Lender, the decision of Lender to approve or disapprove,
all decisions that arrangements or terms are satisfactory or not satistfactory and all other
decisions and determinations made by Lender, shall be 1n the sole and absolute discretion
of Lender and shall be final and conclusive, except as may be otherwise expressly and
specifically provided herein.
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IN WITNESS WHEREOF, Lender and Tenant have duly executed this
Agreement as of the date first above written.

LENDER:

HOMETOWN COMMERCIAL CAPITAL,
LLC, a Delaware limited liability company

7, '
, J

By: / /{0 _
Name: ,’ 2 G074

Title: )/ /s 05 -

7
;m

TENANT:

OPTIMATION BUSINESS SERVICES,
LLC, ga Alabama limited liability company

4
By \__’, l”&/

David L. Barton, Member

The undersigned accepts and agrees to
the provisions of Section 4 hereof:

LANDLORD:

EVOLUTION MANAGEMENT SERVICES, LLC.
an Alabama limited liability company

\op 1 o7 AT

David L. Barton, Member

By

'4

} |
V.50

Maleah D. Barton, Member
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IN WITNESS WHEREOF, Lender and Tenant have duly executed this
Agreement as of the date first above written.

LENDER:

HOMETOWN COMMERCIAL CAPITAL,
LLC, a Delaware limited liability company

By:
Name;:
Title:
TENANT:

OPTIMATION BUSINESS SERVICES,
LLC, an Alabama limited liability company

i 24
IB}’ “' ‘()‘;ﬂi';A'!?_an.Jr

David L. Bon, Member

By A2 Méddé\'

Maleah D. Barton, Member

The undersigned accepts and agrees to
the provisions of Section 4 hereof:

LANDLORD:

EVOLUTION MANAGEMENT SERVICES, LLC,

an Alabayfia limited liability company
/

K’ fleo [
David L. Barton, Member

By /// Lo ’(ﬂ%

Maleah D. Barton, Member

By
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STATE OF CALIFORNIA )
) SS: LENDER’S NOTARY
COUNTY OF SAN MATEO ) '
On | NocomWoer 20,268 £ , before me, the undersigned, a Notary Public in and for said

County and State, personally appeared ]_@_ @wn(iar dac/ __, personally known to me (or proved to
me on the basis of satisfactory evidence) to be the pcrson(ﬂ whose name(s) 1s/apé subscribed to the within

instrument and acknowledged to me that hg/she/they executed the same in hi€/her/thefr authorized

capacity(ie% and that by hié/her/tl;e'fr signature(s} on the instrument the person(s¥, or the entity upon behalf
of which the person(g) acted, executed the instrument.

WITNESS my hand and official seal.

ot B il

Notary Public

ROBYNNE B. MORANDO
Commission # 1413046
Notary Public - Califomia
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STATE OF

TENANT’S NOTARY
COUNTY OF x/

On ({ ks 20 200 , before me, the undersigned, a Notary Public in and for said
County and State, personally appeared )y i/ £.\SC:r$Qri ___, personally known to me (or proved to
me on the basis of satisfactory evidence) to be the person(s) whose name(s) 1s/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf
of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

~ }'*‘/f n,o—, f'\ ., A

/) VR fy ( Z i é{ o

Al d 0N Lraclie C
Nota®y Public

'NOTARY PUBLIC STATE OF ALABAMA AT LARGE
MY COMMISSION EXPIRES: June 23, 2009

BONDED THRU NCTARY PUBLIC UNDERWRITERS

STATE OF (//Gbama

)
, ) SS: TENANT’S NOTARY
COUNTY OF ng 0 ( lu; )

On@(‘.i_/mlgz A &7 200(, |, before me, the undersigned, a Notary Public in and for said

County and State, personally appeared [L; leah © Bagton ,personally known to me (or proved to
me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf

of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.
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) SS: LANDLORD’S NOTARY

On ﬂ@ﬂ.ﬂ] e 2o, 200 |, before me, the undersigned, a Notary Public in and for said
County and State, personally appeared £ /(7 £ -6(1_(_1‘9(} , personally known to me (or proved to
me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalft
of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

! o | ) 7 \‘ . [ _ ‘}
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STATE OF 11ie ) N
‘ ) SS: LANDLORD’S NOTARY

COUNTY OF O\\¢| [y 4 )

IO © €1 20, 200X, , before me, the undersigned, a Notary Public 1n and for said
County and State, personally appeared /) (/¢ ah D. (3arton, personally known to me (or proved to
me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf
of which the person(s) acted, executed the instrument.

WITNESS my hand and ofticial seal.




