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OPERATION AND EASEMENT AGREEMENT

THIS OPERATION AND EASEMENT AGREEMENT (“OEA”) is made and
| entered mto as of the _ day of September, 1999, between DAYTON HUDSON
CQRPORATION, ﬁf Minnesota corpor&tit}n (“Target”), and RIVER RIDGE RETAIL
COMPANY, L.L. C'.-,-'A‘Delw.rare limited liability company, (“Developer™).

_ WITNESSETH
- | WHERE_AS, Target is the owner of a certain tract of fand described in Exhibit A
attached hereto and identified as the “Target Tract” on Exhibit X (the “Site Plan”) attached

hereto; and

WHEREAS, Developer is the owner of a certain tract of land described in Exhibit B
~ attached hereto and identified as the “Developer Tract” on the Site Plan; and

| _WHEREAS, the Target Tract and the Developer Tract (collectively the “Shopping

Center”) are contiguous and adjacent as shown on the Site Plan; and

’ WHEREAS; the signatories hereto intend to develop and operate their resﬁective
Tracts in conjunction with each other as integral parts of a retail shopping complex, but not a
planned or common interest development/community, and in order to effectuate the common
use 4nd operation thereof they desire to enter into certain covenants and agreements, and to
grant to each other certain reciprocal easements, in, to, OVver, and across their respective

Tracts.

NOW, THEREFORE, in consideration of the premises, the covenants and agreements

hereinafter set forth and in furtherance of the parties understanding, it is agreed as follows:
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ARTICLE 1

DEFINITIONS

| | ving Party. “Approving Party” shall mean the Party designated from
tl_mc to time t{) makeceﬁam decisions and/or givé, certain approvals pursuant to the terms ot

thls OEA - There shail '_'b'e oné Approving Party representing the Developer Tract and one
| Approvmg Party representing the Target Tract. Each Approving Party shall have absolute
dlscretlan to make the decisions and/or give the approvals expressly designated to be made
.-_aﬂ_dfor given on behalf of the real estate represented by such position regardless of whether
the Approving Party then owns all or less than all of the Developer Tract or the Target Tract,
as the case may be. The holder of the Approving Party position shall have the right to assign

~ such position to any other Party owning a Tract within the Developer Tract or the Target
T %ad;,. as the case may be, but if an assignment is not made, then such Approving Party

pOSltlﬂn shall automatically be deemed to be reserved to the Approving Party until the sale of
the last Tract owned by the transferring Approved Party, but shall automatically be deemed
| 'as'signed to the Party acquiring the last Tract owned by the transferring Approving Party.
| Developer shall be the initial Approving Party for the Developer Tract; Target shall be the
initial Approving Party for the Target Tract. -

) .
1.2 Mld_mg “Bulldmg” shall mean any enclosed structure placed, constructed or

1ocated on a Tract, which for the purpose of this OEA shall include any appurtenant

canopies, supports, loading docks, truck ramps and other outward extensions.

1.3  Building Area. “Building Area” shall mean the limited areas of the Shopping
Center within which Buildings may be constructed, placed or located; Building Areas are

designated on the Site Plan. One or more Buildings may be within a Building Area.

1.4 Common Area. “Common Area” shall mean all areas within the exterior
boundaries of the Shopping Center, exclusive of (i) Buildings and (ii) any Outside Sales
Area.
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1.5 Constant Dollars. “Constant Dollars” means the present value of the dolkars to l_

whlch such phrase refers. An ad]ustment shall occur on January 1 of the sixth calendar year d

follomng the date of thlS OEA. and thereafter at five (5) year intervals. Constant Dollars
: _shall be detenmned by multlplymg the dollar amount to be adjusted by a fraction, the
numeratar of whlch is the Cu:rrent Index Number and the denominator of which 1s the Base
_I_ng_iex Number. The “Base Index Number” shall be tﬁe level of the Index for the month
| durmg which thé-OEA is dated; the “Current Index Number” shall be the level of the Index
for _thfé: month of September of the year preceding the adjustment year; the “Index” shall be
the CbnSumer Pﬁce Index for All Urban Consumers, U.S. City Average, All items pubhished
by the United States Department of Commerce (base year 1982-84= 100), or any successor
mdex thereto as hereinafter provided. If publication of the Index 1s dlscontmued or if the
' basis of calculating the Index is materially changed, then the Approving Parties shall
i --:;substltute for the Index comparable statistics as computed by an agency of the United States
Govemment or, if none, by a substantial and responsible periodical or publication of
recogmzed authority most closely approximating the result which would have been achieved

by the Index.

1.6 Elg-gr Area. “Floor Area” shall mean the actual number of square feet of space
cont:?ned on each floor within a Building, mcludmg any mezzanine or basement space, as
measured from the exterior faces of the exterior walls or store front and/or the center line of
any common walls; provided, however, that the following areas shall not be included in such
calcuiations: space attributable to any multi-deck, platform, rack or other multi-level system
used. solely for the storage of merchandise which is located vertically above ground tloor;
any space used for Building utilities or mechanical equipment; and, notwithstanding anything
in tlﬁs OEA to the contrary, any Outside Sales Area not included within a Building. Within
thirty (30) days of a request, a Party shall certify to the requesting Party the amount ot Floor
Area applicable 'ta. each Building on its Tract. If any Party causes an as-built survey to be
prepared with respect to any portion of the Shopping Center, such Party shall furnish a copy

of the survey to the other Parties for informational purposes only.
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During any period of rebuﬂdmg, repairing, replacement or reconstruction ‘of a '

Building, the Floor Area of that Building shall be deemed to be the same as existed *

- mnnadlately pnor to that period. Upon completion of such rebuilding, repairing,

_replaacement or remnsn'ucnon the Party upon whose Tract such Building is located, shall
| cause a new determmatlﬁn of Floor Area for such Bulldlng to be made mm the manner

descnbed above, and such determination shall be sent to any Party requesting the same.

1.7 Lot2. “Lot 2” shall mean Lot 2, according to the Survey of River Ridge
"Plaza, as recorded in the Map Book and page shown on Exhibit A. The Person owning Lot 2
has ‘the right by notice to opt out of certain provisions of this Agreement pursuant to

Section 4.2(1).

1.8 QOccupant. “Occupant” shall mean any Person from time to time entitled to the

mc and occupancy of any portion of a Building in the Shopping Center under an ownership

- nght or any lease, sublease, license, concession, or other similar agreement.

.1.9 ator. “Operator” shall mean the Person designated from time to time by
the Approving Parties to maintain and operate the Common Area of the Shopping Center.
The Person designated as Operator shall serve in such capacity until he resigns or is removed
by thg Approving Parties. The Approving Parties hereby designate Developer as the initial
Operator, and Developer accepts such appointment.

110 Outside Sales Area. “Outside Sales Area” shall mean those areas, 1f any,
designated on the Site Plan which from time to time may be used for sales, display and/or
storage purposes. Developer reserves the right to designate an Outside Sales Area subject to
the reasonable approval of Target which may be needed by one or more Occupants within
the Developer Tract. During the period an Outside Sales Area is: (i) used for any of the
foregoing purposes, such space shall not be considered part of the Common Area, and shall
be enclosed by a fénbe or other security barrier, but shall not be heated nor air-conditioned,
and (i1) not ﬁsed for any of the foregoing purposes, the surrounding barrier, if any, shall be
removed by the Occupant and the surface of such area shall be used for Common Area

purposes or, if the area is located within a Building Area, for the location of Buildings.
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. .* |
1.11 Party. “Party” shall mean each signatory hereto and, after compliance with the

oy
’--

notice requirements set forth below, their respective successors and assigns who become
-OWﬁEIS_- of any portion of the Shopping Center. Each Party shall be liable for the
pm‘fﬁrmmlce ﬁf. ﬂl'éﬂvéﬁants,. obligations and undertakings herein set forth with respect to
: 't_'h"e' pcmmn of the Shopping Center owned by 1t which accrue during the period of such
. awnershlp, and suéh-_ li-a’bility 311311 cbnﬁnue with respect to any portion transferred until the
n{iticé., {if t:ransfér set forth Below is given, at which time the transferring Party shall be
rell_éa'séd .fmm the obligations of this OEA arising subsequent to the effective date on the
.-traﬁsfer'ﬁotice. A transferee Party shall automatically become liable for all obligations under
. thls Agl-'eement. which shall arise from and after compliance with the notice and assumption
-requifements. A Party transferring all or any portion of its interest in the Shopping Center
shall .give notice to all other Parties and the Operator of such transfer and shall include

- therein at least the following information:
(1) the name and address of the new Party;

(i)  a copy of the legal description of the portion of the Shopping Center

transferred; and
) (111) if the tfansferee is the designated Approving Party.

If a Tract is owned by more than one Person, the Person or Persons holding at least
51% of the ownership interest in the Tract shall designate one of their number to represent all
owners of the Tract and such designated Person shall be deemed the Party for such Tract.
Until the notice of transfer is given, the transferring Party shall (for the purpose of this OEA
only) be the transferee’s agent.

Noth.ing' contained herein to the contrary shall affect the existence, priority, validity or
enforceability of &ny lien permitted hereunder which is placed upon the transferred portion of

the Shopping Center prior to receipt of the notice.
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112 Permittee. “Permittee” shall mean all Occupants and the officers, directors,
employees, agents, contractors, customers, vendors, suppliers, visitors, invitees, licensees,
subtenants, and cmcessmnmres of Occupants insofar as their activities relate to the intended é

e

_develﬁpment use and occupancy of’ the Shopping Center. Persons engaged in civic, public -4
'm' pﬂhtlcal acmrltles within the Shopping Center, including but not limited to the activities
Set forth below, shall not be conmdered Permittees:
‘i) Exhibiting any placard, sign, or notice;

(i)  Distribution of any circular, handbill, placard, or booklet;

(iii)  Soliciting memberships or contributions for private, civic, public or

charitable purposes; .,,f

(iv)  Parading, picketing, or demonstrating; and %

(v)  Failing to follow regulations established by the Parties relating to the f

use of the Shopping Center.

1.13 Person. “Person” shall mean any individual, partnership, firm, association,

corporation, trust, or any other form of business or government entity.
) |

1.14 Primary Building Area. “Primary Building Area” shall mean collectively the

Building Areas designated as such on the Site Plan.

1.15 Restaurant. “Restaurant” shall mean any operation or business which requires
a governmental permit, license and/or authorization to prepare and/or serve food for either on
or off sité consumption; provided, however, notwithstanding anything herein to the contrary,
a supermarket, grocery store or similar operation, and a snack bar, coffee bar or similar
refreshment area within a retail store whose primary business is not the sale of food or

beverages, shall not be deemed a Restaurant.

1.16 Tract. ‘.‘Tract” shall mean that portion of the Shopping Center owned by a
Party.




1.17 Utlity Lines. “Utility Lines” shall mean those facilities and systems f@r the

L e

transmission of utility services, including drainage and storage of surface water, including

the retention control _bas_l_ns as shown on the Site Plan. “Common Utility Lines” shall mean
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those Utiiity Lines which are installed to provide the applicable service to both the Developer
Tract and the Target Tract “Separate Utility Lmes” shall mean those Utility Lines which are
mstalled to prowde the appllcable service to either the Developer Tract or the Target Tract.
For the purpose of this OEA, the portion of a Utility Line extending between a Common
Util_i_ty Line and a Building shall be considered a Separate Utility Line.

ARTICLE Il
EASEMENTS
2.1  Ingress. E ss and Parki

(A) During the term of this OEA each Party hereby grants and conveys to each
other Party for its use-and for the use of its Permittees, m common with others entitled to use

" the same, a non-exclusive easement for the passage and parking of vehicles over and across

the parking and driveway areas of the grantor’s Tract, as the same may from time to time be
constructed and ‘maintained for such use, and for the passage and accommodation of
pe'dcs'trians over and across the parking, driveways and sidewalk areas of the grantor’s Iract,
as the same may from time to time be constructed and maintained for such use. Such
easement rights shall be subject to the following reservations as well as other provisions

contained in this OEA:

(1)  Each Party further reserves the right to close off its portion of the
.C_onnnon Area for such reasonable period of time as may be legally
necessary, in the opinion of such Party’s counsel, to prevent the
acquisition of prescriptive rights by anyone; provided, however, that
prior to closing off any portion of the Common Area, as herein

provided, such Party shall give written notice to each other Party of its




it |
intention to do so, and shall attempt to coordinate such closing with

each other Party so that no unreasonable interference in the passage of

- pedestrians or vehicles shall occur, and

(i) - Each Party reserves the right at any time and from time to time to
' exclude and restrain any Person who is not a Permittee from using the

‘Common Area on its Tract.

(iii)  Except for situations specifically provided for herein, no fence or other

.
s -
W
"- .-
e
‘:-jli—:

barrier which would unreasonably prevent or obstruct the passage of
pedestrian or vehicular travel for the purposes herein permitted shall be
erected or permitted within or across the easement areas; provided,
however, that the foregoing provision shall not ﬁrohibit the installation 3‘
of convenience facilities (such as mailboxes, public telephones, ;
benches or public transportation shelters) nor of landscaping, berms or ﬁ
planters, nor of limited curbing and other forms of traffic control. f
(iv) No employees shall park vehicles on the Tract of any other Party.
' (B) In addition fo the general easement specified in (A) above, the Parties hereby
grant, bargam, sell and convey to each other, for the grantee’s use and for the use of 1ts
Permittees, 1n cﬁbmmon with others entitled to use the same, a non-exclusive perpetual
“easefnent for the passage and accommodation of pedestrians and vehicles (but not for
pafking_ pui‘poses) upon, over and across that portion of the grantor’s Tract which 1s
designated on the Site -Plan_ as the two access drives shown on the Site Plan and legally
described on Exhibit E (the “Permanent Access Drives”), and shall contain two (2) lanes, one |
in each direction. The easement described in this Section 2.1 shall continue in effect for the 1

term of the OEA and thereafter subject to the provisions of Section 2.6. The easement herein
established shall be appurtenant to and for the benefit of each grantee’s Tract. During the
term of the OEA, the P_ermanént Access Drives shall be maintained in accordance with the

provisions governing the Common Area of each Tract. Notwithstanding anything herein to

8




the contrary, the Permanent Access Drives shall not be relocated without the approval of the
Partif;s_ during the term of the OEA; provided, however, that each Party reserves the ngﬁi,
from time to tirhe 'withbut obtaining approval of any other Party, to make at its own expense

: _any mmgmﬁca:nt change or alterauan in its portion of the Common Area. After the

| _termmatwn of the OEAL ﬂ:le portmn Of the Pennanent Access Drives located upon a Party’s 4*
_Tract may be re]ocated by such Party so long as the relocated portion remains as reasonably
direct 2 as befﬁre the r_elocatlon and the connection point at adjoining Tracts remains the same;
nOI}iqe' of such relocation shall be provided to other Parties at least 30 days prior to

construction.

~ After termination of the OEA, that portion of the grantor’s Tract which is covered by
the Permanent Access Drives shall be maintained in a safe, clean and good state of repair
N condltlon by the grantor, at 1ts sole cost and expense. In the event such grantor shall fail to

per onn the required maintenance, the grantee, after at least 30 days advance notice to the

“grantor, shall have the right, but not the obligation, to cause such maintenance to be

[l E LS H k! g L | . '.- . -'_|:-_||i- et 'I'|" . ", . - .' =i '|.
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performed, and the grantor shall, upon demand, immediately pay to the grantee curing such

default all costs and expeiises incurred with respect to such curative action; the curing

grantee shall have the right to file a mechanic’s lien against the grantor’s Tract in order to

secure payment of the amount expended.
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' (A) Eaﬁ:h Party hereby grants and conveys to each other Party non-exclusive
perpetual -ea:seme_nts in, to, over, under, along and across those portions of the Common Area
(exclusive of any portion located within Building Areas) located on the grantor’s Tract
ﬁecessary for the installation, operation, flow, passage, use, maintenance, connection, repair,
relocation, and removal of Utility Lines serving the grantee’s Tract, including but not limited
to, sanitary sewefs, storm drains, water (fire and domestic), gas, electrical, telephone and
communication lines. The initial location of any Utility Line shall be subject to the prior
written approval of th'e. Party whose Common Area is to be burdened thereby, such approval

not to be unreasonably withheld or delayed. The easement area shall be no wider than

9




necessary to reasonably satisfy the requirements of a private or public utility, or five feet (5 )
on each side of the centerline if the easement is granted to a Party. Upon request, the grantee
shall provldg -to_ the grantm_' a copy of an as-built survey showing the location of such Utility
Lme All Utih;ty’Liﬁes -shall be underground except.:

Q@ gfﬁuhd.mﬁlmted electrical transformers;

(i) as may be necessary during periods of construction, reconstruction,

repair, or temporary service;
(iii)  as may be required by governmental agencies having jurisdiction;
(iv)  as may be required by the provider of such service; and
(v) fire hydrants..

At least thirty (30) days prior to exercising the right granted herein, the grantee shall

ﬁ_rst provide the grantor with a written statement describing the need for such easement, shall
identify the proposed location of the Utility Line, the nature of the service to be provided, the
anﬁcipated commencement and conipletiﬁn dates for the work and shall furnish a certificate
of insurance showing that its contractor has obtained the minimum insurance coverage
requi;'ed by 5.4(C) her&uf. Except as otherwise agreed to by the grantor and the grantee, any
Part}f installing .Separate Utility Lines pursuant to the provisions of this subparagraph shall
pay all costs and expenses with respect thereto and shall cause all work in connection
therewith (including general clean-up and proper surface and/or subsurface restoration) to be
completed as quickly as possible and in a manner so as to minimize interference with the use
of the Common Area. In addition, the grantee of any Separate Utility Line agrees to defend,
protect, indemnify and hold harmless the grantor from and against all claims or demands,
including any abti_on or proceeding brought thereon, and all costs, losses, expenses and
liabilities of any kind relating thereto, including reasonable attorneys fees and cost of suit,
arising out of or resulting from the exercise of the right to install, maintain and operate the

Separate Utilify Line. If the Parties elect to install Common Utility Lines, all repair,

10
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L
maintenance, replacement and other work thereon shall be performed by the Operator as part |
of Common Area maintenance. i
- (B) The graﬂtm shall have the right to relocate a Utility Line upon thirty (30) days’
| '_pnor mGn notice, mowded that such relocation:
NORE "shail not be commenced durng the months of November, December or
(i1) _Shall not interfere with or diminish the utility service to the grantee
during the grantee’s business hours; and if an electrical line/computer
line is being relocated, then the grantor and grantee shall coordmate
such interruption to eliminate any detrimental effects; ?
(iii)  shall not reduce or unreasonably impair the usefulness or function of
such Utility Line; f ?'
(iv)  shall be performed without cost or expense to grantee; F
(v).  shall be completed using materials and design standards which equal or
’ - exceed those originally used; and | %
(vi) shall have been approved by the provider of such service and the
appropriate - governmental or quasi-governmental agencies having
' jurisdiction thereover.
" Documentation of the relocated easement area, including the furnishing of an
“as-built” survey, shall be the grantor’s expense and shall be accomplished as soon as
possible following completion of such relocation.
(C) Each Party hereby grants and conveys to each Party owning an adjacent Tract
the perpetual right and easement to discharge surface storm drainage and/or runoff from the

11
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i
grantee’s Tract over, upon and across the Common Area of the grantor’s Tract, upon the

. F.
’I-

following conditions and terms:

'.(i)_'- The Common Area grades and the surface water drainage/retention

system fbr_the | Shopping Center shall be initially constructed 1n strict
Cﬁ;afﬁrrﬁénc_e with the details approved by the Approving Parties; and

(ii)  No Party shall alter or permit to be altered the surface of the Common
Area or the drainage/retention system constructed on its Tract if such

_altération would materially increase the flow of surface water onto an
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adjacent Tract either in the aggregate or by directing the flow of surface

water to a limited area.

‘The surface water collection, retention and distribution facilities shall be deemed a

~ Common Utility Line.

(D)  After the temlination of this OEA, (i) each Separate Utility Line shall be

R R L R N T

maintained in a safe, clean, and good state of repair and condition, at the grantee’s sole cost
and eﬁpense;. and':(i-i) Common Utility Lines shall be maintained m a safe, clean, and good
state of repair and condition by the grantor at the joint cost and expense of the grantor ahd all
grantees. Upon 'clompl'et_inn of such maintenance by the grantor, each grantee shall, upon
receipt of written demand by the grantor, pay within ten (10) days to the grantor their
propbrtionate share of the maintenance cost and expense, with such proportionate share
determined by dividing the total costs and expenses of such maintenance by the number

equivalent to the number of grantees plus the number of grantors. In the event the Party

obligated to maintain a Utility Line fails to perform such required maintenance, the grantor
in the case of a Séparaté Utility Line or any grantee in the case of a Common Utility Line,
after at least ten (10) 'days’ prior notice, except in an emergency in which case such notice
shall be as reésunably possible, shall have the right, but not the obligation, to cause such
maintenance to be performed. If such curative measures are taken, the Party failing to

perform such maintenance shall, upon demand, immediately pay to the Party performing

12




such maintenance all costs and expenses incurred with respect to such curative action. In

A - ]
rxh

addition, the Party performing such cure shall have the right to create a lien upon the
defaulting Party’s Tract to secure payment of the amount expended by such Party to perform

such maintenance, plus- interest at the rate set forth in Section 6.2.

23" Construction, Maintenance and Reconstruction

(A) Im order tb accommodate any Building improvements which may madvertently

‘be constructed beyond a Tract’s boundary line, each Party grants to each Party owning an
| -adjacentTract an easement, not to exceed a maximum lateral distance of six inches (67), 1n,

to, wer, under, and across that portion of the grantor’s Tract adjacent to such common
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boundary line for the maintenance and replacement of such encroaching Building

 improvements.
(B) In the event a constructing Party (the “Constructing Party”) determines that 1t ;

is necessary to place underground piers, footings and\or foundations (“Subsurtace L
“Construction Elements”) across the boundary line of its Tract, the Constructing Party shall
A

“advise the Party owning the adjacent Tract (the “Adjacent Party”) of its construction
requirement and shall provide plans and specifications relating thereto, including proposed
consttuction techniques for the Subsurface Construction Elements. The Adj acent Party
hereby grants and conveys to the Constructing Party for the benefit of 1ts Tract an easement,
not td exceed a maximum lateral distance of five feet (5°), in, to, under, and across that

portibn of the Adjacent Party’s Tract not theretofore occupied by any then existing structure,

F“-"""{-!‘_’.-E:":n"\' a..-“"ﬂ-._ri-\.% .:::._n.,;.[._...:_',.l'.l
L A - -,

for the installation, maintenance and replacement of such Subsurface Construction Elements;

provided, however, that the Cnnshucting Party shall have no right to use such easement 1f the

LU R
2 )

Adjacent Party is able to provide the Constructing Party a reasonable alternative construction

EA A

method for the placement of the Subsurface Construction Elements entircly on the

Constructing Party’s Tract.

The Adjacent Party reserves the right to require the Constructing Party to modify the

design specifications for the Subsurface Construction Elements in order to permit the

13




Adjacent Party the opportunity to utilize the same in connection with the construction' of its

Building 1mpr0vements to the end that each Party shall be able to place 1its Buﬂdmg ’

immediately adjacent to_ the common boundary line. If a common Subsurface Construction
E}enient is used by 'tllzle-Parties each shall assume and pay its reasonable share of the cost and
expense of the deSIgn and . eonsu'uctlon thereof. In the event any Building utilizing a
_ccmnmn Subsurface Constmctmn Element is destroyed and not replaced or is removed, the
- common Subsurface Construchon Element shall remain in place for the benefit of the other

Building utilizing the same.

(C)  The foregoing easement grants shall not diminish or waive any right of a Party
to recover damages resulting from the constructing Party’s failure to construct its Building
W.ithin_its Tract in the case of (A) above, or within the easement area limits in the case of (B)

'_ _‘_above. ‘The easements in each instance shall:

(1) continue in effect for the term of this OEA and thereafter for so long as
the Building utilizing the easement area exists (including a reasonable
period to permit reconstruction or replacement of such Building 1f the
same shall be destroyed, damaged, or demolished); and

’ (i)  include the reasonable right of access necessary to eXercise and-enj(}y
such grant upon terms and with the limitations described in 3.1(E)

below.

(D)  With respect to Buildings constructed along the common boundary line

bctwgen Tracts, nothihg herein shall be deemed to create or establish:
(1) a “common’ or “party” wall to be shared with the adjacent Building, or

(i) ~ ‘the right for a Building to receive support from or apply pressure to the
adjacent Building.

2.4 Mﬂ Developer hereby grants and conveys to Target for its use and
for the use of designated Occupants of the Target Tract, a perpetual easement for the
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| |
o
o
construction, reconstruction, replacement operation, maintenance and repair of a si gn |

-

structure, including the right and privilege to place thereon or atfix thereto sign panels, over,

undcr?_.upon and across those portions of the Developer Tract identified on the Site Plan as

fnonilmcnt and/or ijlon sign locations where an Occupant of the Target Tract is entitled to

be 1dcni1ﬁcd as speciﬁed in Sectlon 5.3 hereof; together with reasonable access over, under,

pon through and across the Dcvclopcr Tract to install, replace, maintain, repair and operate
a Separate Unl-lty-me pursuant to the terms and conditions set forth in 2.2 above in order to
pr’oj?_ide such sign structure and panels with power to illuminate the same. Except as
.otherofis_o provided in 5.3 of this OEA or by separate agreement, Target shall pay all costs
and expenses with respect to the construction, maintenance and operation of the sign
structure and panels. The foregoing easement, together with the rights inciuded therewith,
shatl bc for the benefit of and appurtenant to the Target Tract and shall be binding on and

| burden"thc Developer Tract.

sw E L R I o L T HH T i N ol
A e . :' IL?’?%:E:""‘-T‘E}-%!“ ' Iu'? M -\-‘-J'_"-l. r.-.."-_-'u

| 25  Restriction. No Party shall grant any easement for the benefit of any property
not within the Shopping Center; provided, however, that the foregoing shall not prohibit the

granting or dedicating of easements by a Party on 1ts Tract to governmental or

quasi-governmental authorities or to public utilities.

Y

5
-
k:
- .

+

e

} 26 I_@nms_cmﬁ Those easements referred to herein as perpetual shail
survive the termination of this OEA provided, however, that if after the termination of this
OEA ‘any such perpetual easement is not used by the grantee for five (5) consecutive years
then ‘at the option of the grantor such easement shall terminate and expire as to such grantee
not so using the easement, provided that prior to any such termination, the grantor shall give
thirty (30) days’ notice to thch grantee, of such termination, and the grantee shall thereupon
havc the right, within such thirty (30) day period, to give notice to the grantor of its election

to continue the use of such easement, in which event such easement shall not terminate.
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ARTICLE 111

CONSTRUCTION

| (A). " Each Party agrees that all construction activities performed by it within the
ShOp}ﬁing'- Center shall be performed in compliance with all applicable laws, rules,
'reéulatiénS, orders, aﬁd ordinances of the city, county, state, and federal government, or any
departnient or agency thereof. All construction shall utilize new materials, and shall be

pe_rforined in a good, safe, workmanlike manner.
- .(B) Each Party further agrees that its construction activities shall not:

(1) cause any unreasonable increase in the cost of constructing

improvements upon another Party’s Tract;

(ii)- unreasonably interfere with construction work being performed on any

othér part of the Shopping Center;

} ' |
(iii) unreasonably interfere with the use, occupancy or enjoyment of any
part of the remainder of the Shopping Center by any other Party or 1ts
Permittees;

(iv) cause any Building located on another Tract to be n violation of any
law, rulé, regulation, order or ordinance authorized by any city, county,

state, federal government, or any department or agency thereof.

(C) Each Pai'ty agrees to defend, protect, indemnify and hold harmless each other
Party from and against all claims and demands, including any action or proceeding brought
thereon, and all costs, losses, expenses and habilities of any kind relating thereto, including

reasonable attorneys fees and cost of suit, arising out of or resulting from any construction

16
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activities performed or authorized by such indemnifying Party; provided however, that the

foregoing shall not be applicable to either events or circumstances caused by the negligence ~

or willful act of omission of such indemnified Party, its licensees, concessionaires, agents,
- _'sferr;v.ants,plempluyEes, or anyone claiming by, through, or under any of them, or claims

covered by the relcasé set forth in 5.4(D).

:(D)_. In conﬁection with any construction, reconstruction, repair or maintenance on

its Tr&t:t,.cach Party reserves the right to create a temporary staging and/or storage area in the
. Common Area or in the Building Area on its Tract at such location as will not unreasonably
Iiiitei'feré with access between such Tract and the other areas of the Shopping Center. Prtor to
the commencement of any work which requires the establishment of a staging and/or storage
area on its Tract, a Party shall give at least 30 days prior notice to the Approving Parties, for
| _t}ieiir’- apprdval, of the proposed locﬁtion, provided, however, that if a business is operating on
g ﬂaﬁ _Target Tract then no other Party’s staging area shall be located within 100 feet of the
Tﬁrget Tract, unless located within a Building Area, and 1f substantial work 1s to be
- performed, the constructing Party shall, at the request of any Approving Party, fence off the
_staging and storage area. If the Approving Parties do not approve the proposed location of
the staging and/or storage area, the Party shall modify the proposed location to satisfy the
reasopiable requirements of the Approving Parties. All storage of matenials and the parking
of construction vehicles, including vehicles of workers, shall occur only on the constructing
Party’s Tract, and all laborers, suppliers, contractors and others connected with such
construction acﬁvitieé shall use only the access points located upon the constructing Party’s
Tract. Upon completion of such work, the constructing Party shall restore the affected
Common Area to a condition equal to or better than that existing prior to commencement of

such work.

(E)  Each Party hereby grants and conveys to each other Party and to its respective
contractors, materialmen and laborers a temporary license for access and passage over and
across the Cbmmon Area of the grantor’s Tract as shall be reasonably necessary for the
grantee to construct and/or maintain improvements upon the grantee’s Tract; provided,

however, that such license shall be in effect only during periods when actual construction
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and/or maintenance is being performed and provided further that the use of such license shall

-

not unreasonably interfere with the use and operation of the Common Area by others. Prior )

to exercmmg the nghts granted herein, the grantee shall first provide the grantor with a
wntten statement descnbmg the need for such license, and shall furnish a certificate of
msurance showmg that its contractor has obtamed the minimum insurance coverage required
by 5. 4(C) hereof Any Party avaﬂmg itself of the temporary license shall promptly pay all
costs and expenses associated with such work, shall diligently complete such work as quickly
as _posmb]e, and shall promptly clean the area, and restore and/or repair the affected portion
of the Comman Area to a condition which is equal to or better than the condition which
éﬁsted prior to the commencement of such work. Notwithstanding the fqregoing, in the
evént a dispute exists between the contractors, laborers, suppliers and/or others connected
with cnnstruction activities, each Party shall have the right to prohibit the contractors,
a labcrers, suppliers and/or others working for another Party from using the Common Area on

" its Tract.

| . 32 Common Arca. The Parties have agreed that the Common Area of the
~Shopping Center shall be ixiitially constructed as shown on the Site Plan, provided, however,
no fence or other barrier which would prevent or unreasonably obstruct the passage of
pedegtrian or vehicular travel shall be erecfcd or permitted within or across the Common
Area, exclusive of the limited curbing and other forms of traffic control depicted on the Site
Plan, permitted staging and/or storage areas and Outside Sales Areas. Contemporaneously
with_the construction of a Building ﬁp_on its Tract, the constructing Party shall cause the
Common Area on its Tract to be substantially completed no later than the day the first
Occupant of such Tract opens for business with the public. Such work shall be done in a
good and ﬁ_orkmanlike manner and in accordance with good engineering standards;
ﬁrﬂvidecl, however, the following minimum general design standards shall be complied with

throughout the term of this Agreement:

(A) The lighting system shall use a lamp source of metal halide, and shall be
designed to produce a minimum maintained lighting intensity measured at grade at all points

of at least:

18
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(1) 2 footcandles at the perimeter of the parking and drive areas;

(1) -5'footc.andles in front of the entrance to any Building; and
(_iii) 3'jf6ﬁtcandlkas in the balance of the parking and drive areas.

| Each party may elect to control the lighting system located on its Tract. 'The
type and dcmgn of the Conunon Area light standards shall be approved by the Approving

Partles.

(B) The slope in the parking area shall not exceed a maximum of four and one-half
percent (4 %), nor be less than a minimum of one percent (1%). Drives shall not exceed

twelve and one-half percent (12 %:%).

- (C)  All sidewalks and pedestrian aisles shall be concrete or other materials
“approved by the Approving Parties; the automobile parking areas, drives, and access roads

shall be designed in conformity with the recommendations of a registered soils engineer

| 3ppmved by the Approving Parties which shall require the installation of a suitable base and

the surfacing with an asphaltic concrete or concrete wearing material.

, (D) Utility Lines that are placed underground shall be at depths designated by
consultants approved by the Approving Parties. If surface water retention and/or detention

areas are located outside of the general parking lots, such areas shall be fenced or otherwise

secuged to impede public access thereto.

(E)  The parking area on the Target Tract and on each separate Tract comprising

the Developer Tract shall contain sufficient ground level, parking spaces in order to comply

with the following minimum requirements:

(i) ‘five (5.0) parking spaces for each one thousand (1,000) square feet of
Floor Area; provided, however, that compact car parking spaces shall

Be located only in the areas, if any, designated on the Site Plan;
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(i)  if a business use contains a drive-up unit (such as remote banking teller

or food ordering/dispensing facility), then there shall also be creatgd i

space for stacking not less than five (5) automobiles for each dnive-up

umt;

""(i_ii)-' fnr any single Restaurant, then five (5) additional parking spaces for
‘each one thousand (1,000) square feet of Floor Arca devoted to such

tSC.

| I_f an Occupaﬂt’ operates a Restaurant incidentally to its primary business purpose,

then so long as such incidental operation continues, the portion of the Floor Area occupied
by such Restaurant shall be excluded from the application of (iii) above. For the purpose of

| ’_this clause only, a Restaurant shall be an “incidental operation™ if it occupies less than seven
- ._:_pcréent (7%) of the Occupant’s Floor Area and does not have a separate customer entry/exit

| _dbﬁr to the outside of the Building. In the event an Occupant utilizes Floor Area for
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Restaurant and other purposes, and if such Restaurant is not excluded from the apphcation of

e

- O - ] - . - . . L
A T T AT S I MR T Y A W A,

clause (iii) above pursuant to the first sentence of this paragraph, only the portion of Floor
Area allocated for Restaurant purposes shall be subject to the increased parking

requirernents.

F

~ Inthe event of a condemnation of part of a Tract or sale or transfer in lieu thereof that
reduces the number of usable parking spaces below that which is required herein, the Party
whode Tract is so affected shall use its best efforts (including using proceeds from the

condemmation award or settlement) to restore and/or substitute ground level parking spaces

e I A
AT L .I'.!::_-:;'\-:-."

in order to comply with the parking requirements set forth in this OEA. If such compliance
is not possible, such Party shall not be deemed in default hereunder, but such Party shall not
be permitted to expand the amount of Floor Area located upon its Tract. If such Floor Area

ok P e ale SR B L T R S
. EEL T Y | - e ' . =

is thereafter reduced other than by casualty, then the Floor Area on such Tract may not

subsequently be increased unless the parking requirement is satisfied.
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(F)  No Party shall make changes to the improved Common Area on its' Tract .
without the approval of the Approving Parties, except that each Party hereby rescrves the
right, fmm time to ume without obtaining the consent or approval of any other Party, to

_make at 1ts ownl expmse any msignificant change modification or alteration in its portion of

- the Cﬁnmmn Area, mcludmg the installation of convenience facilities such as mailboxes,

_pubhc telephones bem:hes dlrectlona] and/or parking information signs provided that:
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1) the acces_sibility of such Common Area for pedestrian and vehicular
- traffic (as it relates to the remainder of the Shopping Center) ts not
unreasonably restricted or hindered, and all parking stalls and rows and

VehiCulaf traffic lanes shall remain generally as shown on the Site Plan;

(i)  there shall be maintained at all times within such Common Area, a
sufficient number of vehicular parking spaces to meet the parking

requirements set forth in 3.2(E), as well as all governmental rules,

o TR SR TR

regulations, and/or ordinances relating to parking requirements, but

1Lk I L
- - LT
. - 3

without reliance on parking spaces that may be available on another "
Tract; provided, however, that no more than two percent (2%) of the
- parking spaces depicted on the Site Plan for such Tract shall be

elimmated;

(m1) no govefnmental rule, ordinance or regulation shall be violated as a
~ result of such action; any and all governmental conditions applicable to
such modifications shall be satisfied by the Party performing the same;

and :_éuch action shall not result in any other Party being in violation of

any governmental rule, ordinance or regulation;

(iv') - no change shall be made in the access points between the Common
Area and the public streets; provided, however, that additional access

points may be created with the approval of the Approving Parties, such

Y F AT A T T e R B BT g g e
" A T R < Iy LRI

approval not to be unreasonably withheld; and
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(v)  atleast thirty (30) days prior to making any such change, modlﬁCatmn |

or alteration, the Party desiring to do such work shall deliver to each
other Party copies of the plans therefor, and prowded further that such

'.werk shail not occur durmg the months of October, November,
Becember or January,

 The prﬁvisions of this paragraph (F) do not apply to any changes, modifications or
alterations of Common Area located within Building Areas which result from or arise out of

the construction, expansion or maintenance of Buildings or Outside Sales Areas.

33 Buyildi rovements.

(A) While it is acknowledged and agreed that no Party shall have an obligation to
| _mminence construction of any Building on its Tract, the Parties hereby agree once
o constructmn has been commenced, such Building shall be completed. If a Building Area
shown on the Site Plan contains a “Max Floor Area” designation, such amount shall not be

Eﬁ_beeded.

It thr-: number of “square feet” of bwlding space within the Shopping Center is
restrigted by govermnental authﬂrlty, the Parties hereby allocate the permitted square feet as
follows: o the Targct Tract, the number of square feet necessary to accommodate the
bmldmg size shown on the Site Plan, plus any Outdoor Sales Area; and to the Developer
Tract, the balance of such permitted square footage. The Parties understand that the
calculation of building sizes shown on the Site Plan is based on the definition of “Floor
Area” set foﬁh in this Agreement, and further that such term is unique to this Agréement and
is not intended to mirror the definition of “square feet” set forth In codes/regulations

established by the local governmental authorities.

(B) - The Approving Parties have agreed upon an architecturally compatible theme
for the exterior of all' Buildings to be constructed, placed or located within the Shopping

Center, such theme being shown on the drawings attached hereto as Exhibit C, and each
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Party agrees that any Building located on its Tract shall comply with such architectural ll

theme; provided, however, that any restaurant, bank, drug store or other retail establishment ~

shall have the right to erect its proto-type building without regard to theme if such restaurant,
~ bank, drug sfofa or ﬁthcr-retail-'establislnnent (i) is free standing, and (i1) belongs to a national
or régioﬁﬂ retailér W'lth a;t.. least 60 units operating on a nationwide basis. In order to mnsure
. comphance with such theme each Party shall submit to the Approving Parties detailed plans
| (“Plans ") as requlred by Exhibit D attached hereto covering the initial construction of each
Bm_ldmg and any additions, remodeling, reconstruction or other alteration thereto which
.c':hang.es'ﬂle exterior thereof for approval at least 30 days prior to the commencement of any
| such wﬁrk, If an Approving Party should reject the Plans for not complying with the
a_rchitéctural theme established by Exhibit C, the submitting Party, and the Af)proving Parties
shall inutually consult to establish approved Plans for the proposed work. The Approving
L Partles shall not withhoid approval of the Plans or recommend changes in the Plans which
| oftharwzlse conform with the requirements hereof, nor shall they withhold approval of exterior
~ remodeling or exterior reconstruction which does not either substantially enlarge an existing

- Str’uc‘ture,. or substanﬁally change an existing structure. In no event shall an Approving Party
retluiré any other Party.to utilize design standards superior to those utilized by the Approving
Party in the construction of Buildings on its Tract. Approval of Plans by the Approving
Parti¢s shall not constitute assumption of responsibility for the accuracy, sﬁfﬁcienby, or
propricty thereo.f;., nor shall such approval constitute a representation or warranty that the
Plans-comply with applicable laws. No material deviation shall be made from the approved
Plans. Notwithstanding anything contained herein, the Approving Parties waive the
requirementi for the submission of Plans for the initial Building to be constructed on the

Target Tract if such Building_reﬂects a prototype “Target” retail store.

(C) The Parties hereby specifically consent to the placement of Buildings along
their respective common boundary lines, and each agrees to support any request by another
Party for a side-yard or setback variance if the same 1s required in order to accommodate

such construction. The second Party to construct a Building along a common boundary line
shall:
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(1)

(i)

cause such construction to be completed in such a manner that the
improvements on the adjoining Tract are nor damaged, and that the ”
- wall of one Building does not receive support from nor apply pressure

” to the wall of the other Building; and

undertake and assume the obligation of completing and maintaining the
nominal attachment (flashing and seal) of its Building to that of the
existing Building on the adjoining Tract, it being the intent of the

~ Parties to establish and maintain the appearance of one continuous

Building complex.

(D) The Parties acknowledge that Target initially proposes to construct on the

| Térget_ Tract a Building which is classified as an “unlimited area” building under certain

o h;,uldmg codes. (By way of explanation, but not limitation, an “unlimited area” building 1s

demgnated [I-N or V-N under the Uniform Building Code.) The Parties agree that all

N Buildings constructed within the Primary Building Area shall comply with the following

requirements:
()
}

Gy

no Building shall be constructed within sixty feet (60°) of the Building

) Area on an adjoining Tract unless such Building, hereinafter referred to

as the “Adjacent Building,” shall be located immediately adjacent to

the common boundary line and 1s attached to the Building, it any, on

the adjacent Tract in accordance with 3.3(C);

if an Adjacent Building exists, then no Building shall be located within
sixty feet (60°) of the Adjacent Building unless such Building 1s
attached to the Adjacent Building in accordance with 3.3(E); the

Adjacent Building and all other Buildings on the Tract that are attached

to the Adjacent Building and to each other are hereinafter referred to as

the “Building Group™,
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(11)  any Building that 1s not part of the Building Group, shall be located at |

least sixty feet (60°) distant from the Building Group; 3
(iv) ~the 'Adjacent Building or the Building Group, as the case may be, shall
| wm:ply ~with the Building code requirements applicable to an

“unllmlted area” building, including without limitation the installation

of an approved sprinkler system for fire protection.

| ' In addition to the requirements set forth above, the Parties agree that no Building shall
mmallybe placed or constructed on their respective Tracts in a manner which will, based on
tlién existing governmental regulations, either preclude the construction on the Primary
Bﬁ_ilding Areas of an “unlimited area” building, or cause an existing “unlimited area”

| bﬁilding thereon to no longer be in conformance with applicable building code requirements,
11' ‘being understood and agreed, however, that subsequent changes in governmental

_régu]'a.tions shall not obligate a Party to modify or alter its existing Building.

If required by any governmental authority, each Party agrees to join in a recordable
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declaration which confirms the existence of a sixty foot (60°) clear area around the Primary

Building Areas.

F

AR

-~ (B) No Building shall exceed one story, nor the following height restrictions: -

_ (1) 'On the Target Tract - 35 feet

. X

(i)  On the Developer Tract — 28 feet (except that entry features ;

| may be up to 35 feet In .~

height) :

The height of any Building (or any entry feature) shall be measured perpendicular

from the finished floor elevation to the top of the roof structure, including any screemng,
parapet, penthouse, mechanical equipment or similar appurtenance located on the roof of
such Building. Any Party shall have the right to install, maintain, repair, replace and remove




i

Communications Equipment (defined below) used in connection with the business being

conducted by an Occupant on the top of the Building on its Tract which may extend above
the --height li_mits__ EStébI_ished above; provided, however, such Communication Equipment
shall be set back fromﬂlcfrﬂnt of the Building to reduce visibility thereof by customers. As
| usedharem, the phrase "_‘Ccﬁm_iunicatiﬂm 'Equipment”_ means such things as satellite and

mi_'cfm#afé_dishes, antennas and laser heads, together with associated equipment and cable.

N . 3.4 Liens. In the event any mechanic’s lien is filed against the Tract of one Party
asa rcsﬁ.lt of services 'peffonned or materials furnished for the use of another Party, the Party
penni_tting or c.ausing' such lien to be so filed agrees to cause such lien to be discharged
within fifteen (15) days after the entry of a final judgment (after all appeals) for the
fmﬁéclosure of such lien. Upon request of the Party whose Tract is subject to such lien, the
| PaIty "pemljtting or causing such lien to be filed agrees to promptly cause such hen to be

._ féiéaSed and discharged of record, either by paying the indebtedness which gave rise to such
.lieln or by posﬁng bond or other security as shall be required by law to obtain such release
and discharge. Nothing herein shall prevent the Party permitting or causing such lien from
.' contesting the vélidity thereof in any manner such Party chooses so long as such contest is
pursued with reasonable diligence. In the event such contest is determined adversely
(allowing for appeal to the highest appellate court), such Party shall promptly pay in full the
required amount, together with any interest, penalties, costs, or other charges necessary to
release such lien. The Party permitting or causing the lien agrees to defend, protect,
indernnify and hold harmless the other Party and its Tract from and agatnst all claims and
demands, iﬁcluding any action or proceeding brought thereon, and all costs, losses, expenses
and habilities of any kind rélating thereto, including reasonable attorneys’ fees and cost of

suit, arising out of or resulting from such lien.
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ARTICLE IV

MAINTENANCE AND REPAIR
| -_'-(A)_- " Each Part_y shall maintain and repair, or cause to be maintained and repaired,
in a good state of repair'and safe condition, all Separate Utility Lines utilized by it regardless
of where located. Any.maintenance, replacement and/or repair of nondedicated Utihity Lines
located on another Party’s Tract shall be performed: after two (2) weeks’ notice to the

'griintor (except in an emergency the work may be initiated with reasonable notice); after

normal business hours whenever possible; and in such a manner as to cause as little

dist‘urbance in the use of the grantor’s Tract as is practicable under the circumstances. Any
- Paﬂy performing or causing to be performed maintenance or repair work agrees: to promptly
-""pay all costs and expenses associated therewith; to diligently complete such work as quickly
' '_as possible; and to promptly clean the area and restore the affected portion of the Common
Area to a condition equal to or better than the condition which existed prior to the

- commencement of such work.

(B) ~ Common Utility Lines shali be maintained, repaired and/or replaced as part of

the Common Area pufsuant to 4.2 below.

. (C) Developer is a party to that certain Sewer Service Agreement (the “Sewer
Service Agreement’”’) with the W.ater Works & Sewer Board of the City of Birmingham, as
Agent for the City of Birmingham (the “Water Board™) dated September 1, 1999. Developer
agrees to allocate to the Target Tract such availability under the Sewer Service Agreement
Agent as 1s reasonably necessary to serve any Building thereon, and Target agrees to
reimburse Developer for the cost of such availability within 45 days of the date hereof. The
Sewer Service Agreement benefits the entire Shopping Center. The Parties agree to direct
the Opérator to administer and comply with the Sewer Service Agreement as part of
Operator’s respﬁnsibilities under Section 4.2(B), and to include the cost thereof as part of
Common Area Maintenance Cost, provided that if Target elects to take a partial assignment

27
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_ . - ? |
of the Sewer Service Agreement (or enter into a separate agreement with the Water Board)

Developer agrees to cooperate so that each of the Developer Tract and Target lract shall *

operate and be f_;hargéd under separate agreements with the Water Board.

'; 42 " Connnﬁhfﬁrea.

'(A) ‘Subject to the joint maintenance provision set forth n (B) below, each Party

-
L -
i .
R
s L
P
r A
[ "-I'\..
.
. .'|-=._ :'"
s
= andt
i
L |
=
L -
. _ .: 'r"'
Y
LEl
_‘ :
T
i .
i
B -
i
e
Bl
r
>
-
.-._.r N
L . -
.
2
4
=Y.
1 .
=
L e
-
n
.
s
i--
.-
g
s
L] ..
o
-
-
o
-7
1A
.
T
id i
:.
£
i
ik
i’
-
e
P
A
i "
Ll

'l.'._.
.
¥
Sy
~

T

s

litter-free. The minimum standard of maintenance for the improved Common Area shall be 3
comparable to the standard of maintenance followed in other first class retail developments g"
! f?:_n_f c{}mpafable size in the Binniﬁgham area; notwithstanding the foregoing, however, the h
Commﬁﬂ Area shall be operated and maintained in compliance with all applicable “'“
. gﬁvemmenta] laws, Tules, regulations, orders and ordinances, and the provisions of this OEA. %

shall maintain, or cause to be maintained, the Common Area on its Tract in a sightly, safe

'céﬁdi.tioh and good state of repair. The unimproved Common Area shall be mowed and kept

All Common Area improvements shall be repaired or replaced with materials at least equal to
_the quality of the materials being repaired or replaced so as to maintain the architectural and
aesthetic harmony of the Shopping Center as a whole. The maintenance and repair

obligation shall include but not be limited to the following:

(1) Dﬁve and Parking Areas. Maintaining all paved surfaces and curbs n a
smooth and eveiﬂy covered condition, including, without limitation, replacement of base,
skin ‘patch, resealing and resurfacing. (For the purpose of this section, an overlay of the

drives and parking areas shall be considered a maintenance item.)

(i) " Debuis and Refuse. Periodic removal of all papers, debris, filth, refuse,
.ice 3gd snow (2” on surface), including daily vacuuming and broom
sweeping to the extent necessary to keep the Common Area in a
first-class, clean and orderly condition; provided, however, that
Occupaht trash and/or garbage removal shall not be a Common Area

Maintenance Cost since such removal obligation is covered by 4.3(A).

A
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&3

(1v)

v)

All sweeping shall be at appropnate intervals during such times ad shall

not interfere with the conduct of business or use of the Common Area

by Permittees.

Maintaining, cleaning and

replac:mg any ﬁppropriate directional, stop or handicapped parking

s:tgns or markers; restripe parking lots and drive lanes as necessary 1o

maintain parking space designation and traffic direction; and keep

clearly marked fire lanes, loading zones, no parking areas and

pedestrian cross-walks.

Lighting. Maintaining, cleaning and replacing Common Area lighting
facilities, including light standards, wires, conduits, lamps, ballasts and

lenses, time clocks and circuit breakers. Exterior Building lighting,

including any associated with a canopy or other architectural feature

forming a part of such Building, shall not be considered a Common

Area improvement, but instead the maintenance and replacement of
such fixtures, and the cost of illumination, shall be the obligation of the

Party upon whose Tract such fixtures are located.

Landscaping. Maintaining and replacing of all landscape plantings,
trees and shrubs in an attractive and thriving condition, trimmed and
weed free, within the Common Areas and along the public roadways.
Maintain and replace landscape planters, including those adjacent to

exterior walls of Buildings. Modify irrigation system to satisfy

governmental water allocation or emergency requirements. If any

Occupant requires “special” landscaping (1.c. beyond the standard

Tlandscaping requirements for the remainder of the Shopping Center), or

if landscaping additions/modifications are required as a result of a
Building addition, expansion or remodel, the cost of installation,

replacement and maintenance of such special or required landscaping

29
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shall be borne solely by such Occupant and shall not be included in |

Common Area Maintenance Costs.

| '('{ri) “Comm '_ on Utility Lines. Maintaining, cleaning, replacing, and repairing

3 any and all Common Uunlity Lines.

 (vii) Qbstructions. Keeping the Common Area free from any obstructions
| including those caused by the sale or display of merchandise, unless

such obstruction is permitted under the provisions of this OEA.

(viii) Sidewalks. Maintaining, cleaning and replacing of all sidewalks,
including those adjacent and contiguous to Buildings located within the

Shopping Cémer_ Sidewalks shall be steam cleaned at least monthly

and shall be swept at appropriate intervals during such time as shail not

PR, TR R
T R

interfere with the conduct of business or use of the Common Area.

(ixX)  Supervisory Personnel. Providing of professional supervisory

personnel for the Common Area, if reasonably required. f

(x) Traffic. Supervision of traffic at entrances and exits to the Shopping Jﬂ

) " Center and within the Shopping Center as conditions reasonably require 3

in order to maintain an orderly and proper tratfic flow. r,:‘z

(x1) Drainage. Maintaining, repairing, operating and cleaning the retention i

ponds as shown on the Site Plan and all storm drains and systems. :‘
Notwithstanding anything to the contrary, each Party shall have the obligation to
operate, maintain, and repatr, in a clean, sightly and safe condition, the following items
located on its Tract: any exterior shipping/recetving dock area; any truck ramp or truck

parking area; any recycling center or similarly designated area for the collection of items *

intended for recycling; and any refuse, compactor or dumpster arca. {;

30 g
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(B) Commencing on the ecarlier of (i) the date the Occupant of the Target Tract
opens for business with the general public, or (ii) the date the Approving Parties designate m
wntmg, the Operator shall operate and maintain the Common Area of the Shopping Center n
accﬂrdance with the requirements of (A) above. Within 30 days following the
cgnmen;emcnt of such maintenance and operation, Operator shall provide the Approving
Part:f;s an’ estimatéd_ budget for the balance of the current calendar year containing the
.iﬁfarm&tioﬁ required by .(C)- below, and each Party agrees to pay its share thereof m
accnrdance with (D) below. Operator may hire companies affiliated with 1t to perform the
mamtenance and operation of the Common Area, but only if the rates charged by such
'éoml:)anies are i:nmpetitive with those of other companies furnishing similar services in the
metropolitan area in or about the Shopping Center, it being agreed that this pfovision shall be
| caﬁétﬁ_led strictly againsf Operator. Each Party hereby grants to Operator, 1ts agents and
. ,_e'mployees a license to enter upon its Tract to discharge the duties to operate, maintain and
ra-palr the Common Area. Operator shall expend only such funds as are reasonably necessary
for the 0peratmn maintenance and insurance of the Common Area and shall promptly pay
Such' costs (“Common Area Maintenance Costs”) when incurred. For the purpose of this

"OEA, Common Arca Maintenance Costs shall not include:
; ' (1) N any late charges or fees::,

(ii)  any charge for electricity to a Party that separately pays the electrical
- costs for lighting the Common Area on its Tract;

(iii) any costs to clean up or repair the Common Area resulting from
promotional activities or from construction, maintenance oOr

replacement of Buildings;
(iv) real property taxes and assessments;

'(v)  Operator’s profit, administrative and overhead costs (including but not

limited to: office space, equipment and utilities; legal, accounting or
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J

administrative services; Operator’s personnel who are not permanently

located at the Shopping Center);

(vi) - any fee or charge paid to a third party, commercial management

y or similar provider for services and/or supervision of the

| m&nagement or operation of the Common Area, or any part thereof,

and |
(vii) entertainment, transportation, meals and lodging of anyone.

| In lieu of Operator’s profit, administrative and overhead costs, Operator shall be
pemﬁﬁed to charge an amount (“Administration Fee”) computed by multiplying the
Common Area Maintenance Costs (exclusive of insurance premiums and utility charges) by

five percent (5%). If any of Operator’s personnel at the Shopping Center perform services,
| 'ﬁmcnons or tasks in addition to Common Area duties, then the cost of such perqonnel shall

be equitably allocated according to time spent performing such duties.

(C)  Operator shall, at least 90 days prior to the beginning of each calendar year,
submit to the Approving Parties an estimated budget (“Budget”) for the Common Area
Mainjenance Costs and the Administration Fee for operating and maintaining the Common
Area of the Shopping Center for the ensuing calendar year. The Budget shall be in a form
and content reasonably acceptﬁble to the Approving Parties and shall identify separate cost
estimates for at least the categories specified under 4.2 (A), plus:

(i)  premium for Commercial General Liability Insurance covering the
Common Area as required by 5.4(A) below; provided however, such
premium shall not exceed the current filed Insurance Services Offices

(ISO) rate for premiscs operations, adjusted by the increased hmuts

factor.

(11) rental or purchase of equipment and supplies;
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(iii)  depreciation or trade-in allowance applicable to items purchased for Ir

A

Commeon Area purposes; and
| '(iV_) Adlmmstratlon Fee. |

| . If an item of mamténanoe or replacement is to be accomplished in phases over a

_-petnod {}f calendar ycars, such as resurfacing of the drive and/or parking areas, then the
| -.Budget shall separatc]y 1deﬂt1fy the cost attributable to such year (including the area of the
| Comon Area affected), and shall note the anticipated cost and timing (indicating the area of
the Céﬁﬁnﬂn Area affeaed) of such phased work during succeeding calendar years. The cost
-of approvcd “phased“ work shall be paid by the Parties approving the same, or their
successms or assigns, as the case may be, notwithstanding that when such work is performed

| a--Party may not then be participating in the joint maintenance of the Shopping Center.

| If an Approving Party disapproves the proposed Budget, it shall consult with the other
Appromg Party and the Operator to establish a final approved Budget. If a Budget is not

| _approved by December 1st of any calendar year, Operator shall have the right to terminate 1ts

" :maintenance ﬂbiigation with respect to the Common Area located on the Tract of the
disapproving Appmvmg Party by written notice prior to December 10th. If the notice 1s
gweﬂ then such Approving Party shall maintain and operate the Common Area on its Tract
and the Operator shall maintain and operate the balance of the Common Area, commencing
on the -follnwing January 1st. If the notice is not given, then Operator shall continue to

mairttain and operate the Common Area for the next calendar year.

Operator shall use 1ts ‘diligent, good faith efforts to operate and maintain the Common
Area of the Shopping Center in accordance with the Budget. Notwithstanding the foregoing,
Operator shall have the right to make emergency repairs to the Common Area to prevent
Injury or damage to person or property, it being understood that Operator shall nevertheless
advise each Pa:rty of such emergency condition as soon as reasonably possible, including the
corrective measures taj(en and the cost thereof. If the cost of the emergency action exceeds

$10.000.00 in Constant Dollars then Operator may submit a supplemental billing to each
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Party, together with evidence supportmg such payment, and each Party shall pay 1its: share |

thereof within thirty (30) days; if the cost limitation set forth above 1s not exceeded then such *

costs shall be included as part of the Common Area Maintenance Costs at the year end.

. _(D} ‘Common Area Maintenance Costs and the Administration kee shall be

.ﬁll-ﬂt_-a‘ted as follows:

(1) To the Developer Tract 52.14%

(ii)  To the Target Tract 47.86%

" In the event an existing Tract is divided, the Party causing such division shall prorate
the allocation attributable to the existing Tract between the newly created Tracts, tile a
recorded declaration confirnnng sﬁch allocation and deliver a copy of such declaration to the
:Oper_ator and each other Party. Each Party shall pay to the Operator In equal monthly
payments, in advance, the share of the Common Area Maintenance Costs and the

Administration Fee attributable to its Tract based either upon the amount set forth in the

approved Budget, or if a Budget s not approved, then the lesser of the amount set forth in the
unapproved Budget or the monthiy payment established for the prior year. The Operator
shall, reasonably estimate such costs for the partial year during which its mamtenance

obligations commence and each Party shall make its first payment in the month following

Operator’s undertaking of such maintenance and repair of the Common Area. Within 45
days, after the end of each calendar year, Operator shall provide each Party with a statement
certified by an authorized Person, together with supporting invoices and other matenals
setting forth the actual Common Area Maintenance Costs paid by it for the operation and
maintenance of such Common Area, the Administration Fee, and the share of the aggregate
fhereof that is attributable to such Party’s Tract. If the amount paid with respect to a Tract
for such calendar year shall have exceeded the share allocable to such Tract, Operator shall
refund the excess to the Party owning such Tract at the time such certified statement 1s
delivered, or if the amount paid with respect to a Tract for such calendar year shall be less

than the share allocable to such Tract, the Party owning such Tract at the time such certified
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statement is delivered shall pay the balance of the Tract’s share to Operator within 30 days

after receipt of such certified statement.

thhm two years aﬂer rece1pt of any such certified statement, each Party shall have

the nght to audit Operater S. bmks and records pertaining to the operation and maintenance
| Gf the Common Area fﬁl‘ the calenda.r year covered by such certified statement; the Party
'shall Il_Ot-lfy Operater crf its intent to audit at least 15 days prior to the designated audit date.

| In _the'event that ‘éllﬂh. audit shall disclose any error in the determination of the Common Area
.Mainien'ance Costs, the Administration Fee or in the allocation thereof to a Tract, an
appropnate adjustment shall be made forthwith. The cost of any audit shall be assumed by
the audmng Party unless such Party shall be entitled to a refund in excess of three percent
.' '(3%) ﬂf the amount ca]culated by Operator as its share for the calendar year, in which case
- Operater shall pay the cost of such audit (not to include travel or other expenses which a

| local auditor would not mcur)

(E) Operafor agrees to defend, indemnify and hold each Party harmless from and
" 'against aﬁy me:chanic’s, materialmen’s and/or laborer’s liens, and all costs, expenses and
liabilities in connectitjn' therewith, including reasonable attorney’s fees and court costs,
arisitg out of the maintenance and operation by Operator of the Common Afea, and in the
event that any Tract shall become subject to any such lien, Operator shall promptly cause
such lien to be released and discharged of record, either by paying the indebtedness which
gavesrise to such lien or by posting such bond or other security as shall be required by law to

obtain such release and discharge.

(F) " In the event any of the Common Area is damaged or destroyed by any cause
whatsoever, ‘whether 'insured or uninsured, during the term of this OEA, other than damage
caused by ordlnary use or wear and tear, the Party upon whose Tract such Common Area 1S
located shall repair or restore such Common Area at its sole cost and expense with all due
diligence; provided that no Party shall be required to expend more than $250,000 in Constant

Dollars in excess of insurance proceeds which may be available (or which would have been
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available except for elections elatmg to deductibles or self-insurance for which the: Party
shall be responsible to contribute) for such repair or restoration. Notwithstanding the
limitation set forth in the preceding sentence, a Party may require another Party to do such
__r&stﬁratlen work if the requlrmg Party has agreed in writing to pay the costs in excess of such
 sum.. Except to the thent llmited by 5.4(D) hereof in the event such damage or destruction
0f Comnmn Are:a is caused in who]e or in part by another Party or third Person, the Party
.Ohhgat.ed to make such-rcpalr or restoration reserves and retains the right to proceed against

such other Party or third Person for indemnity, contribution or damages.

(_G_) Target shail have theﬁght, upon giving not less than sixty (60) days’ wntten

nétice to Operator, to take over and assume the maintenance of the Common Area upon the
| Ta’rget' Tract. Following the effective date of such assumption, Target shall maintain the
. Cmmﬂon Area on its Tract, and shall pay all costs and expenses incurred in connection
" -"-:"'ftheremth provided, howeverr Operator shall continue to maintain the Common Utility Lines
of the Shopping Center regardless of location, shall continue 1o maintain the Retention
Ponds, shall continue to maintain the Common Area supervisory program, if any, and shall
| ;coﬁ_ﬁnue to insure the Common Area on the Target Tract under the Operator’s Common Area
public. liability iﬁsurance program if Target elects to participate therein by written notice to
the 'Qperator. | Upon such assumption Ta:fget shall be released from the obligation to
contribute towards Operator’s maintenance and operation of the balance of the Common
Areal,-,* except with respect to those functions identified above for which continued
parti?ipaticm is mandatory or elected; Target’s share of such costs shall be paid in accordance
with the allocation set forth in 4.2 (D) above. Operator shall continue to maintamn the

balance of the Common Area in accordance with the standards set forth herein.

Target shall have the right to cause the Operator to resume the operation and

maintenance of its Common Area upon the satisfaction of the following conditions:

| (1) Target shall give the Operator at least 60 days’ prior notice of its

intention to have the Operator reassume the operation and maintenance
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| . ]
of its Common Area; provided however, such date for reassumption

A . .
’l

shall always be the first day of a calendar quarter; and

() Pnortothe date established for Operator to reassume the maintenance

l a.nd 'on thereaf Target shall, at its sole cost and expense, cause

| ﬂte Cnmmnn Area on its Tract to be at least equal to the same condition
of m_amtenance then existing on the other portions of the Common Area

~then being maintained by the Operator.

Provided the above conditions are satisfied, concurrently with the designated date,
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Oi};eratﬁf shall resume full operation and maintenance of the Common Area located on the
Target Tract and Target shall be responsible for its share of the costs and expenses of

O}'iér'at_or’s performance as set forth in (D) above.

(H) Operator shall have the right, upon giving not less than sixty (60) days’ written

notice to Target, to elect to terminate its obhigation to maintain the Common Area within the

e R AT IR A

| Shapping, Center, except for the Retention Pnﬁds* Upon such occurrence Target and

fi B

| Deﬁemper shall thereafter be obligated to operate and maintain at their sole cost and expense

LT

AR T
. " . IR . .

the Common Areas on their respective Tracts in accordance with the standards set out in

Sectibn 4.2(A) hereof.

"(I)  The Person owning Lot 2 shall have the nght, upon not less than sixty (60)

- -
D e T s

days’ written notice to all Parties, to cause Operator to discontinue its operation and

maintenance of the Common Area on Lot 2 (which notice shall be in recordable form and be _
;'ecefded in the real _e_state. reéords by Shelby County Alabama). Thereafter, the Person
owning Lot 2 shall (i) maintain the Common Area on 1ts Tract in accordance with the |
standards set forth in this OEA, and shall pay all costs and expenses in connection therewith 'H.;
in lieu of any Cﬂmmbn Area Maintenance Expenses attributable such Common Area, (11) be

neither beneﬁtted nor burdened by the casements created under Section 2.1 hereof, (1n) be

neither benefitted by nor subjected to any easements established pursuant to Section 2.2(A)

hereof on-or after the date such notice is so recorded, (iv) be neither benefitted by nor
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participate in the cost of any msurance maintained by the Operator pursuant to Section 3.4
hereof, and (v) not be required to name any other Party as an additional insured party

pursuant to Section 5.4(B).

(A) Aftér 'completidn of construction, each Party covenants and agrees to maintain
'andkeep the exterior portion of the Buildings and Outside Sales Area, if any, located on 1ts
| Tract iﬁ'fﬁrst—class c‘oﬁdiﬁnn and stéte of repair, in compliance with all governmental laws,
rules, regulations, orders, and ordinances exercising jurisdiction thereover, and in compliance
| w*ith the provisions of this OEA, including the architectural theme set forth in Exhibit C.
| Each Party further agrees to store all trash and garbage in adequate containers, to locate such

mntamers so that they are not readily visible from the parking area, and to arrange for

| regular removal of such trash or garbage.

| (B) In the event any of the Buildings are damaged by fire or other casualty
| (whether insured or not), the Party upon whose Tract such Building is located shall, subject
to govemmental regulations and/or insurance adjustment delays, immediately remove the
debrib resulting from such event and provide a sightly barrer, and within a reasonable time
thereafter shall either (i) repair or restore the Building so damaged to a complete unit, such
repair or restoration to be performed in accordance with all provisions of this OEA, or (i1)
erect another Building in such location, such construction to be performed m accordance
with all pmﬁsions of this OEA, or (iii) demolish the damaged portion and/or the balance of
such Building and restore thé cleared area to either a hard surface condition or a landscaped
éondition in which event the area shall be Common Area until a replacement Building 1s
erected in accordance with all provisions of this OEA. Such Party shall have the option to
choose which of the"foregoing alternatives to perform, but such Party shall be obligated to
perform one of such alternatives. Such Party shall give notice to each other Party within
ninety (90) days from th_e date of such casualty of which alternative 1t elects.
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ARTICLE V

' OPERATION OF THE SHOPPING CENTER
o (A) The Shopplng Center shall be used only for retail sales, offices, Restaurants or
'ﬂther commercxal purposes “Rusiness Office” shall mean an office which does not provide
servrces_ directly to consumers; “Retail Office” shall mean an office which provides services
'dir_ét_:ﬂy 1o consumers, including but not limited to financial institutions, real estate, stock
| .brbkemg-es, title company and escrow offices, travel and insurance agencies, and medical,
déﬁtal and legal clinics. Not more than ten percent (10%) of the total Floor Area on the
De#é:lt}per Tract may be used for Retail Office and/or Business Office purposes; provided,
| -hpweﬁcr, fhat office space used by .a:n Occupant for administrative purposes, and whitch 1s not
apen to the geﬁeral public shall not be considered office space for the purpose of this

limitation.

(B) No portion of the Shopping Center, except for the Target Tract, shall be used
for the conduct of a supermarket or other store, or department within a store, for the sale of
food, groceﬁes, 'fruit, produce, dairy products, vegetables, bakery products, meats, or

delicatessen products (“Grocery Items™); provided, however, that

(i)  any drug store permitted under clause (ii) of Section 5.1(F) hereot may
: carry products that are not food or beverage products (but which may
- constitute Grocery Items), and may also carry food and beverage
| product's provided that the Floor Area devoted to the sale of food and
beverage products (such Floor Area to be determined by including one-
.half of the aisle space adjacent to any shelving or display case used for
the retail display of such products) does not exceed 25% of the Floor
Area of such drug store, and

(i)  in addition to Grocery Items permitted under the preceding clause (1),

the Developer Tract may contain small shops of not more than 1000
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square feet of Floor Area each (or departments or sales areas of not

L

more than 1000 square feet of Floor Area each within larger retail

| es’tab]_ishments), engaged in the retail sale of Grocery Items for both on-
| pmnnsas _a_nd off-premises consumption, provided the aggregate Floor
' Area(such Floor Area to be determined by including one-half of the

. _a;iSiie-_space_ adjacent to any shelving or display case used for the retail

display of _Such products) of such small shops (and departments or sales

areas within larger retail establishments) does not exceed 5000 square

feet.

Restamants (including coffee shops, bagel shops, and ice cream, yogurt and smoothie shops)

sha'll' not be prohibited on the basis of this subparagraph. For purposes of this subparagraph,

the term “groceries” shall not include housewares.

(C) No use shall be permitted in the Shopping Center which is inconsistent with

“the operation of a first-class retail shopping center. Without limiting the generality of the

foregoing, the fdl_lowin’g uses shall not be permutted:

(1)
(11)
(i)

(v)

Any use which emits an obnoxious odor, noise, or sound which can be

" heard or smelled outside of any Building in the Shopping Center;

Any operation primarily used as a storage warchouse operation and any
assembling, manufacturing, distilling, refining, smelting, agricultural,

or mining opcration;
Any “second hand” store or “surplus” store;

Any mobile home park, trailer court, labor camp, junkyard, or

stockyard (except that this provision shall not prombit the temporary

use of construction trailers during periods of construction,

reconstruction, or maintenance);
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(V)

|

|

Any dumping, disposing, incineration, or reduction of garbage

(exclusive of garbage compactors located near the rear of any

- Building);

(vi)

: (vi)

(viii)

(1X)

)

(xi)

(xii)

 (xiii)

(x1v)

(xv)

Any ﬁrg_:..'sa]e?_ bankruptcy sale (unless pursuant to a court order) or

auction house operation,

Any central laundry, dry cleaning plant, or laundromat, provided,

however, this prohibition shall not be applicable to nominal supportive

'facilities for on-site service oriented to pickup and delivery by the

ultimate consumer as the same may be found in retail shopping districts

in the metropolitan area where the Shopping Center is located;

Any automobile, truck, trailer or recreational vehicles sales, leasing,

display or body shop repair operation;

- Any bowling alley or skating rink;

Any movie theater or live performance theater;

Any residential use, including but not limited to: single family

dwellings, townhouses, condominiums, other multi-family umits, and

~ other forms of living quarters, sleeping apartments, or lodging rooms;

Any veterinary hospital, or animal raising or boarding facilities (except

that this prohibition shall not prohibit pet shops);
Any. mortuary or funeral home;

Any establishment selling or exhibiting pornographic materials or drug-

related paraphernaha;

Any bar, tavern, Restaurant or other establishment whose reasonably

projected annual gross revenues from the sale of alcoholic beverages
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for on-premises consumption exceeds forty percent (40%) of the gross

revenues of such business;

(xvi) - Any health spa, fitness center or workout facility;

o (xvii) Anyﬂeamarkﬂ, amusement or video arcade, pool or billiard hall, car

wash of dance hall;

(xviii) Any training or educational facility, including but not limited to:
beauty schools, barber colleges, reading rooms, places of instruction or
other operations catering primarily to students or trainees rather than to

customers; provided however, this prohibition shall not be applicable to
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on-site emplt;yee training by an Occupant incidental to the conduct of
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its business at the Shopping Center.

i
%
%

(xix) Any gambling facility or operation, including but not limited to: oft-
track or sports betting parlor; table games such as black-jack or poker;
slot machines, video poker/black-jack/keno machines or similar
devices; or bingo hall. Notwithstanding the foregoing, this prohibition

~ shall not apply to governmental sponsored gambling .activities, or

' charitable gambling activities, or the sale of tickets for a
governmentally operated lottery, so long as such governmental and/or
charitable activities are incidental to the business operation being

conducted by the Occupant.

(D) No Party shall use, or permit the use of Hazardous Materials on, about, under

'l
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or in its Tract, or the Shoppmg Center, except in the ordinary course of its usual business
operations conducted thereon, and any such use shall at all times be in compliance with all
Environmental Laws. Each Party agrees to defend, protect, indemmfy and hold harmless
cach othér Party from and against all claims or demands, including any action or proceeding
brought thereon, and all costs, losses, expenses and liabilities of any kind relating thereto,

including but not limited to costs of investigation, remedial response, and reasonable
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attorneys’ fees and cost of suit, arising out of or resuiting from any Hazardous Material used °

L

orf permitted to be used by such Party, whether or not in the ordinary course of business.

| For the purpose uf thlS paragraph (C), the term (1) “Hazardous Materials” shall mean:
pet:rulemn products asbestus, polychlunnated biphenyls, radioactive matenals and all other
| 'dangemus toXic or hazardous pollutants contaminants, chemticals, matenals or substances
.hsted or 1dunt1ﬁed in, or regulated by, any Environmental Law, and (11) “Environmental
Laws. shall mean: all federal, state, county, municipal, local and other statutes, laws,
R ul'-'dinanues and regulations which relate to or deal with human health or the environment, all

| asmay be amended ﬁum- time to time.

(E) No merchandise, equipment or services, including but not limited to vending
| maéhines, promotional deviue's and similar items, shall be displayed, offered for sale or lease,
5 urstored within the Common Area; provided however, that the foregoing prohibition shall
mt Be'applicable to (i) the storage of shopping carts or the installation of an “ATM” banking
-~ facility on the Target Tract; (ii) the seasonal display and sale of bedding plants on the
' “sidewalk in front of any Building located on the Target Tract, (iii) temporary Shopping
| Centér promotions, except that no promotional activities will be allowed in the Common
Area wﬂhout the prior written appruval of the Approving Parties which may be withheld in
the1r sole and absolute discretion, (iv) any recycling center required by law, the location of
Wthh shall be subject to the approval of the Approving Parties, or (v) any designated
Out51de Sales Area; or (vi) the display of merchandise by any occupant of the Shopping

Ceuter on the 51dewalk in front of such occupant’s premises, provided that the display shal

not obstruct traffic, is not more frequent than quarterly} and is arranged in a professional

manmnecr.

(F)  The following use and occupancy restrictions shall be applicable to the
Developer Tract: |

(i)  No Restaurant shall be located thereon within 300 feet of the Building
Area located on the Target Tract; and
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(i) No drug store exceeding 15,000 square feet of Floor Area shall be

permitted. N
- (G) Tht’: name “Target” shall not be used to identify the Shopping Center or any

"_’_'busme% ﬂr trade conducted on the Developer Tract. Until the Approving Parties agree upon
‘a name change the Shc)ppmg Ccnter shall be called “River Ridge Plaza.”

| ,(H) . _Except to the extent required by law, no Permittee shall be charged for the
| nght to use the Common Area; for the purpose of this provision, a tax assessment or other
farm ﬁ_f -i;harge applicable to parking spaces or parking lots may be deemed by the Approving
Partlcs an impoéition required by law.

() Each Party shall use its reasonable, good faith efforts to cause the employees

- of the Occupants of 1ts Tract to park their vehicles only on such Tract.

o ) This OEA is not intended to, and does not, create or impose any obhgation on
a Party to operate, continuously operate, or cause to be operated a business or any particular

B buSiﬁess at the Shopping Center or on any Tract.
52  Lighting.

' (A) Aﬂer.ccim-plction of the Common Area lighting system on its Tract, each Party
hereby covcnanté,_'and agfees to keep its Tract fully illuminated each day from dusk to at least
11:00 p.m. unless the Approving Parties agree upon a difierent time. Each Party further
agree's to keep any exterior Building security lights lighted from dusk until dawn. During the
term of this OEA, each Party grants an irrevocable license to each other Party for the purpose

of permitting the lighting from one Tract to incidentally shine on the adjoining Tract.

(B) It is recognized that Occupants within the Shopping Center may be open for
business at different hours, and that a Party may wish to have the Common Area lights on
another . Tract to be illuminated before or after the required period. Accordingly, a Party
(“Requesting Party™) shall have the right, at any time to require another Party (“Requested
Party”) to keep its Common Area lights operating as stipulated by the Requesting Party;
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provided that the Requesting Party notifies the Requested Party of such request not less than l_
fifteen (15) days m advance. The Requesting Party shall state the pertod during which it~

wishes the llghts to be kept operating and shall pay to the Requested Party a prepayment as

- fﬂllows

@ K the penod 1s less than thirty (30) days, then the prepayment shall be
one hundred ten percent (110%) of the reasonable cost for such
additional operation (including electrical power, buibs and manpower),
as estimated by the Requested Party; or

(ii)  If the period is greater than or equal to thirty (30) days, then the
prepayment shall be one hundred ten percent (1 10%) of the reasonable
cost for such additional operation (including electrical power, bulbs and
‘manpower) for thirty (30) days, as estimated by the Requested Party. If
the period is greater than thirty (30) days, then the Requesting Party
‘shall renew such prepayment at the end of each thirty (30) day period.

The Requesting Party agrees to pay one hundred ten percent (110%) of the cost to the
Requested Party of electrical power to provide such extra-hours illumination, and the
prepgyment .sh_all be applied to such obligation as incurred. If the Requesting Party is-of the
opinion that the estimated prepayment is greater than one hundred ten percent (110%) of
such"g:qsts, the Pafties shall aftempt to agree to the cost of such electrical power and if they
cannot do 50, theﬁ the amount the Requesting Party is obligated to pay shall be determined
from the power costs as estimated by the electrical utility company furnishing such power, or
if the utility fails to do so, by a reputable engineer. Upon the failure of a Requesting Party to
pay the aforesaid amount or renew a prepayment as required hereby, the Requested Party
a;,hall have the nght to discontinue such additional lighting and to exercise other remedies
heremn provided. Any such request for additional lighting may be withdrawn or terminated at
any tiIIIIC- by written notice from the Requesting Party, and a new request or requests for

changed hours may be made from time to time.
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53 Qccupant Signs.

{A) No fr_ees'tanding sign shall be permitted within the Shopping Center unless

constxuéted in areas designated on the Site Plan, and only one such sign may be located in

'each desxgnated arca. Nﬂfwlthstandmg the foregoing, a freestanding sign location may be

relacated if the prior lacatmn is no longer possible because of condemnation, such new

free_standmg s_lgn location to be detenmned by the Approving Parties, together with the Party

upon whose Tract such new location is designated. The freestanding signs at the Shopping

Center shall be utilized as follows:

(1)
(11)

(iii)

™)

(v1)

(i)

“Sign 17 may be used to identify one (1) Occupant of the Target Tract;

“Sign 27 may_be used to tdentify one (1) Occupant of the Target Tract

and such number of Occupants of the Developer Tract as the

- Approving Parties determune, with Target having the top position on

such sign;

“Sign 37 may be used to identify not more than four (4) Occupants of
the Developer Ti'act;

“Sign 4” may be used to identify one (1) Occupant of the Target Tract

and three (3) occupants of the Developer Tract, with Target having the

top position on such sign;
“Sign 5” may be used to identify one (1) Occupant of the Target Tract;

;‘Sig_n-ﬁ”‘ may be used to identify one (1) Occupant of the Target Tract
and four (4) occupants of the Developer Tract, with Target having the
top posttion on such sign (if the Approving Parties determine to install

 a pylon sign) or to identify four (4) Occupants on the Developer Tract

(if the Approving Parties determine to install a monument sign).

“Sign 77 may be used to identify such number of Occupants of the
Developer Tract and Target Tract as the Approving Parties determine.
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The designation of a freestanding sign location on a Tract shall in no way Ubligéte the .

F
’l

benefiting Party(ies) indicated above to construct such freestanding sign; provided, however,
a nﬁn—tjwner party 'Sha]]'-h_ave the right to construct the freestanding sign if the Party owning
. thé_:”Tra__f__-.':t:_ cont-a,iﬁ.ing. the sign location elects not to bonstruct the same. However, if a
ﬁe’estaﬁding Sigh 18 ctrﬁsﬁ*.uéted,_‘- the benefiting Pérty(ie_s) shall be responsible for the sign’s
| DﬁE'ra_ﬁﬁﬁ' and mﬁintenaﬂ_éce on ﬁ first-class basis, and each Party having a sign panel thereon
shall mamtaln sﬁch panel'.at its expense. Target.and Developer acknowledge that, as of the
date .hereof, the City of _Birmjngham has approved the installation of signs at only the
l_maﬁbns'_designated “Sign 17, “Sign 2” and “Sign 6”; further City of Birmingham approvals
hi&y be r’equired for installation of signs at the locations designated “Sign 3”, “Sign 47,
Slgn 57, and “Sign 7. The Approving Parties shall have the right to approve the design and
s1ze t}f all freestanding signs, including the panel inserts; provided, however, it is agreed that
any Occupant of more than 25,000 square feet of Floor Area shall have the unqualified right
 to use 1n the panel or space allocated to it on any freestanding sign its standard prototype
identification as the same exists from time to time; provided further, however, that no “reader

board” type sign shall be permitted in the Common Area.

(B)  Any Occupant occupying less than twenty-five thﬁusand (25,000) square feet
of Flogr Arf:a. may have only one (1) identification sign placed on the exterior of the Building
it occupies; provided however, that if any such Occupant is located at the corner of a
Building, then such Occupant inay have an identification sign on each side of such corner.
Any (_)céupant océupying at least twenty-five thousand (25,000) square feet of Floor Area

may have more than one identification sign placed on the exterior of the Building it occupies,

' No Occupant identification sign attached to the exterior of a Building shall be:

(1) - placed on canopy roofs extending above the Building roof, placed on
- penthouse walls, or placed so as to project above the parapet, canopy,

or top of the wall upon which it 1s mounted;
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(it)  placed at any angle to the Building; provided, however, the forégoing |
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shall not apply to any sign located under a sidewalk canopy if such sign ‘
~ is at least eight (8) feet above the sidewalk;
(_i_ii) pamtedon the surface of any Building;
(iv) ﬂ-aShing; moving or audible signs; :

(v) 'signs employing exposed raceways, exposed neon tubes, exposed

ballast boxes, or exposed transformers; or

(vi) - paper or cardboard signs, temporary signs (exclusive of contractor

. R R Lo UL Pyl TR oY 4
e e A TR p i o DA T

signs), stickers or decals; provided, however, the foregoing shall not
prohibit the placement at the entrance of each Occupant’s space a small

sticker or decal, indicating hours of business, emergency telephone

numbers, acceptance of credit cards, and other smmilar bits of

nformation.

- No Occupant of less than fifty thousand (50,000) square feet of Floor Area shall have
an exterior sign which identifies leased departments, and/or concessionaires operating under
the Ogcupant’s bus.iness or trade name, nor, shall such sign identify speciﬁc brands or
products for sale or services offered within a business establishment, unless such

identification is used as part of the Occupant’s trade name.

(C) .'N.omfiﬂlstandmg anything above to the contrary, each Party shall be permutted
to place within the Common Area located on its Tract the temporary display of leasing
information and the temporary erection of one sign 1dentifying each contractor working on a
construction job. Each Party shall have the obligation to operate, maintain, and repair, in a
clean, sightly and safe condition, all signs, tncluding components thereof, located upon its

Tract pufsﬁant_to (B) above or the provisions hereof. \

(D) The ownér of Lot 2 may place one free-standing sign on Lot 2, provided said

sign 1s constructed and operated on a first-class basis, 1s not a “reader board” type sign, and
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complies with all govemmental and quasi-governmental laws, ordinances, rules and .

r
Y

guidelines, including without limitation the guidelines and rules of Horizon 280, or any

successor board or entity approving signage along Old U.S. Highway 280.

| ...(A)- Dur_iilg thepenod the Operator is maintaining the Common Area, Operator shall

main’_caiﬂ or cause to be maintained tn full force and effect at least the minimum insurance

covéragés in Constant Dollars set forth below:

(1)

(11)

Commercial General Liability Insurance covering the Common Area of

the Shopping Center with a combined single limit of liability of Five
Million Dollars (35,000,000.00) in Constant Dollars for bodily injury,
personal injury and property damage, arising out of any one occurrence;
cach Party shall be a “named insured” under such policy. It i1s the
agreement of the Parties that the insurance maintained by Operator shall
be primary insurance and not contributory with the insurance maintained
by the Parties pursuant to (B) below, or any other insurance maintained by
the Parties. If any Party 1s operating and maintain.ing the Common Area
.011 its Tract, and such Party elects not to participate in Operator’s

- insurance program regarding the Common Area, then such Party shall

maintain or cause to be maintained the insurance coverage required above;

provided howéver, the other Parties shall be “additional insureds” under

such policy, and Operator shall be released from its obligation to carry

such insurance on such Party’s Tract.

Workers’ compensation and employer’s liability insurance:

(&) Worker’s compensation insurance as required by any applicable

law or regulation.

(b) Employer’s liability insurance in the amount of $1,000,000 each
accident for bodily injury, $1,000,000 policy limit for bodily injury
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S
by disease and $1,000,000 each employee for bodily injury by

disease.

:_ (i) Automobile Liability Insurance: Automobile liability insurance including
e@e{-age for om'ed, ‘hired, and non-owned automobiles. The limits of
liability shall not be less than $1,000,000 combined single limit each
aeeident for bodily injury and property damage combined.

- To the extent not covered by insurance carried in accordance with the provisions hereof,
a:nd sub]ect to the provisions of Section 5.4(D), Operator agrees to defend, protect, indemmify
and h:old harmless each Party from and against all claims or demands, including any action or
proeeedmg brought thereon, and all costs, losses, expenses and liabilities of any kind, including
reaeenable attorneys’ fees and cost of suit, asserted or incurred in connection with or arising out
of the performance or failure to perform, by Operator of its duties or obligations under this
Agreement with respect to the maintenance and operation of the Common Area; provided
however, the foregoing obligation shall not apply to claims caused by the sole negligence or by
-the '.willful act or omission of the Party to be imndemmified or its directors, officers, employees,
contractors or agen.ts. If any Party is operating and maintaining the Common Area on its Tract,
such Parfy agrees to-defend, protect, indemnify and hold harmless the other Parties in identical

fashion’to that required of Operator in the immediately preceding sentence.

(B) Each Party (as to its Tract only) shall maintain or cause to be maintained in full

force and effect at least the minimum insurance coverages in Constant Dollars set forth below:

(1) Commercial General Liability Insurance with a combined single limit of
. ~ liability of Five Million Dollars ($5,000,000.00) in Constant Dollars for
bodily injury, personal injury and property damage, arising out of any one
occurrence; the other Parties shall be *“additional insureds” under such
policy as it applies to the insuring Party’s Tract. Each Party agrees to look
first to the msurance coverage obtained pursuant to (A) above, and to

~ exhaust all limits thereof before making any claim, other than to preserve
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rights if coverage under (A) is inadequate, under the insurance carried by

a Party hereunder.
o (ii) ‘Workers’ compensation and employer’s liability insurance:

(a) - Worker’s _ﬂcnmpensation insurance as required by any applicable

lawor regulétion.

(b) Employer’s liability insurance in the amount of $1,000,000 each
- accident for bodily injury, $1,000,000 policy limit for bodily injury
by disease and $1,000,000 each employee for bodily injury by

disease.

(ii1) Automobile Liability Insurance: Automobile liability insurance including
coverage for owned, hired, and non-owned automobiles. The himits of
liability shall not be less than $1,000,000 combined single limit each A
accident for bodily injury and property damage combined.

- Subject to the provisions of Section 5.4(D), each Party agrees to defend, protect,
mdemmify and hold_ harmless each other Party from and against all claims or demands,
including any action or proceedings brought thereon, and all costs, losses, expenées and liability
of any kind relating thereto, including reasonable attorney’s fees and cost of suit, arising out of
or resul'tin_g from the injufy to or death of any Person, or damage to the property of any Person
located, on the Tract owned by each indemnifying Party; provided however, the foregoing
obligation shall not apply to claims caused by the negligence or willful act or omission of such
other Party, its licensees, concessionaires, agents, servants, or employees, or the agents,

servants, or employees of any licensee or concessionaire thereof.

(C) Prior to commencing any construction activities within the Shopping Center, each
Party and Operator shall obtain or require its contractor to obtain and thereafter maintain so
long as such construction activity is occurring, at least the minimum insurance coverages in

Constant Dollars set forth below:
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(1)

(11)

Workers® compensation and employer’s liability insurance:

-

(a)  Worker’s compensation insurance as required by any applicable

law or regulation.

"‘(b)' | Emploﬁ:r’s liability insurance in the amount of $1,000,000 each

accident for bodily injury, $1,000,000 policy limit for bodily

injury by disease and $1,000,000 each employee for bodily

injury by disease.

General liability insurance: Commercial General Liability insurance

covering all operations by or on behalf of the Contractor, which shall

include the follcwing minimum limits of liability and coverages:

)
@)
3)

4)

®

(6)

(1)

@

{(a) Required coverages:

Premises and Operations,
Products and Completed Operations;

Contractual Liability, insuring the indemnity obligations

~ assumed by Contractor under the Contract Documents,

Broad Form Property Damage (including Completed
Operations),

Explosion, Collapse and Underground Hazards, and

Personal Injury Liability.

(b)  Minimum limits of liability:

$1.000,000 each occurrence (for bodily injury and
property damage)

$1,000,000 for Personal Injury Liability,
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(3)  $2,000,000 aggregate for Products and Completed [_
Operations (which shall be maintained for a three (.?:) ”
year period following final completion of the Work),

(4) $2,000,000 general aggregate applying separately to this
N Project. |

B (iii) Autﬁmdbile Liability Insurance: Automobile lability insurance
including coverage for owned, hired, and non-owned automobiles. The
limits of liability shall not be less than $1,000,000 combined single
limit éach accident for bodily injury and property damage combined.
The Contractor shall require each of his Subcontractors to include 1n
their liability insurance policies coverage for Automobile Contractual

Liability.

(iv)  Umbrella/Excess Liability Insurance: The Contractor shall also carry

umbrella/excess liability insurance in the amount of $5,000,000. If

there is no per project aggregate under the Commercial General

Liability policy, the limit shall be $10,000,000.

J

If the construction activity involves the use of another Party’s Tract, then the -awner
of such Tract 511_&11 be an additional insured and such insurance shall provide that the same
shall not be canceled, or reduced in amount or coverage below the requirements of this OEA,
nor shall it be allowed to expire, without at least thirty (30) days prior written notice to each
insured. If such insurance 1s canceled or expires then the constructing Party shall
immediately stop all work on or use of the other Party’s Tract until either the required

insurance is reinstated or replacement insurance obtained.

(D) Effective upon the commencement of construction of any Building on its Tract

and so long as such Building exists, a Party shall carry, or cause to be carried, property

insurance with “all-risk” coverage, in the amount of 100% of full replacement cost thereof

(excluding footings, foundations or excavations).
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Each Party (the “Releasmg Party”) hereby releases and waives for itself, and each

Person claiming by, through or under it, cach other Party (the “Released Party”) from any g

liability for any loss 01' damage to all property of such Releasing Party located upon any
| portmn i}f the Shuppmg Center, which loss or damage is of the type covered by the msurance
requlrad to be mamtamed u:nder 5.4(D), irrespective either of any negligence on the part of
. th@-que_ased Party whlgh may have contributed to or caused such loss, or of the amount of
such "inSurénce .lfeql_iired or .actually carried, including any deductible or self insurance
_reservé. Releasing Party agrees to use its reasonable efforts to obtain, if needed, appropriate
.endofser_nents to its policies of insurance, and to the policies of msurance carried by its
' Obcupants, with respect to the foregoing release; provided, however, that failure to obtain

such endorsements shall not affect the release hereinabove given.

~ Each Party agrees to defend, protect, indemnify and hold harmless each other Party
: from and against all claims or demands, including any action or proceeding brought thereon,
and all costs, losses, expénses, and liabilities of any kind relating thereto, including
| ra_asimable attorneys.’ fees and cost of suit asserted by or through any Permittees of the
indemnifying Party’s Tract for any loss or damage to the property of such Permittee located
upon the indenmifying. Party’s Tract, which loss or damage would have been covered by the
insurhnce required to be maintained under 5.4(D), irrespective of any negligeﬁce on the part

of any other Party which may have contributed to or caused such loss.

. All insurance required by 5.4 shall be procured from companies authorized to do
business 1n the state where the Shopping Center is located and shall be rated by Best's
Insurance Reports not less than A-/X. All insurance may be provided under (i) an mdividual
policy covering this location, (ii) a blanket policy or policies which includes other habilities,
properties and locations of such Party; provided, however, that if such blanket commercial
general liability insurance policy or policies contain a general policy aggregate of less than
$20,000,000 in Constant Dollars, then such insuring Party shall also maintain excess liability
coverage necessary to: establish a total liability insurance limit of $20,000,000 in Constant

Dollars, (iii) a plan of self-insurance, provided that any Party so self-insuring notifies the
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other Parties of its intent to self—msure and agrees that upon request it shall deliver to such

other Parties each calendar year a copy of its annual report that 1s audited by an mdependent '

ce:rtlﬁed pubhc accountant which discloses that such Party has $100,000,000 in Constant
: Dﬁllars af both net wurth and net current assets and has a recognized self-insurance program
. prt)peﬂy funded by reserves, or (iv) a combination {)f any of the foregoing insurance
| pmg:ra:ms To the extent any deducﬂble is permitted or allowed as a part of any msurance
'pn_llcy.camed by a Party m compliance with 5.4, such Party shall be deemed to be covering
the amount thereof under an infonnal plan of self-insurance; provided, however, that 1n no
_e’;?e.nt' shall any deductible exceed $50,000.00 in Constant Dollars unless such Party complies
with the reqmrements regarding self-insurance pursuant to (iii) above. Each Party and
Operator agree to furnish to any Party requesting the same, a certificate(s) of insurance, or
| statement of self-insurance, as the case may be, evidencing that the insurance required to be

- ca T ied by such Person is in full force and ettect.

The insurance requifed pursuant to (A) and (B) above shall include the following

provisions:

(1) shall provide that the policy shall not be canceled, or reduced in amount
' ~ or coverage below the requirements of this OEA, nor shall it be allowed
to expire, without at least thirty (30) days prior written notice by the

insurer to each insured and to each additional insured;
(i)  shall provide for severability of interests;

(i)  shall prbvide that an act or omission of one of the insureds or additional
insureds which would void or otherwise reduce coverage, shall not

reduce or void the coverage as to the other insureds; and

(iv)  shall provide for contractual liabiiity coverage with respect to the
indermmnity obligation set forth m 5.4(B).

35

!
1=
-

-, .

-
L
-l

b
-

H
-

4 .
s

r-.

[

.I

ro

._'.

P

i

Y

o

L]

o

P
tx
L
Sk

A R

-k :'_'.ﬂf!{r:"!f:l#:i_m}’ﬁi‘t.jf‘,}#r!u'.:ﬁfﬂf'ﬁiyﬂ



5.5 Taxes and Assegsmentg Each Party shall pay, or cause to be paid prior to

*
r

delinquency, all taxes and assessments with respect to its Tract, the Building, and other
lmprovements located thﬁreon and any personal property owned or leased by such Party in
the Sheppmg Center pmﬂded that 1f the taxes or assessments or any part thereof may be

pald in mstallme'nts the Party may pay each such installment as and when the same becomes
o du_e_: ,_and_ payable. Nﬂ_thmg contained in this subsection shall prevent any Party from
c@ﬁte_‘sting ﬁt 1ts cost and 'é}:pé:ns_e any such taxes and assessments with respect to its Tract
any manner such Party elects, so long as such contest is maintained with reasonable diligence
and in good faith. At the time as such contest is concluded (allowing for appeal to the
| highe_st appellate court), the contesting Party shall promptly pay all such taxes and

| ass__ésﬁsménté determined to be owing, together with all interest, penalties and costs thereon.
ARTICLE VI
MISCELLANEOUS
6.1  Default.

(A) The occurrence of any one or more of the following events shall constitute a

material default and breach of this OEA by the non-performing Party (the “Defaulting
Party*’): -

(i)  The failure to make any payment required to be made hereunder within

: ten (10) d&ys of the due date, or

(i)  The failure to observe or perform any of the covenants, conditions or
obligations of this OEA, other than as described m (1) above, within
thirty (30) days after the issuance of a notice by another Party (the Non-
Defaulting Party™) specifying the nature of the default claimed,
provided, however, if the default is of a nature that 1t cannot reasonably
be cured within thirty (30) days and the Defaulting Party has

commenced and is diligently prosecuting corrective action, then such
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default shall be deemed cured so long as the Defaulting Party 1s

-

diligently prosecuting such curative action.

S '(B)_ '.With respect to any default under (A)-(ii) above, any Non-Defauiting Party
) shall have the nght but nat the obhgatlon to cure such default by the payment of money or
: 'the perfarmance of some other action for the account of and at the expense of the Defaulting
. -Party pmwded however, that in the event the default shall constitute an emergency
condl.tmn, the Non-Defaulting Party, acting in good faith, shall have the right to cure such
‘default upon such advance notice as is reasonably possible under the circumstances or, 1f
necessary without ad_va:tice notice, so long as notice is given as soon as possible thereafter.
Tﬂ"_.effectuate any such cure, a Non-Defaulting Approving Party shall have the right to enter
| upoﬂ the Tract of the Defaulting Party (but not into any Building} to perform any necessary
work . or furnish any necessary materials or services to cure the default of the Defaulting
| e Party Each Party shall be responsible for the default of its Occupants. In the event any
-N.anDefaulting Party shall cure a default, the Defaulting Party shall reimburse the Non-

- ‘Defaulting Party for all costs and expenses incurred in connection with such curative action,
plus interest as provided-hérein, within ten (10) days of receipt of demand, together with

reasonable documentation supporting the expenditures made.

' (C) Costs and éxpenses accruing and/or assessed pursuant to 6.1-(B) above shall
constitute a lien against the Defaulting Party’s Tract. The hen shall attach and take effect
only upon recordation of a claim of lien in the office of the Recorder of the County of the
State in which the Shopping Center is located, by the Party making the claim. The claim of

lien shall include the following:
(1) The name of the lien claimant;

(11) A statement concerning the basis for the claim of lien and identitying

the lien claimant as a curing Party;

(iii)  An identification of the owner or reputed owner of the Tract or interest

therein against which the lien is claimed,;
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(iv) A description of the Tract against which the lien 1s claimed;

F=

(v) A description of the work performed which has given rise to the claim

- -of lien and a statement itemizing the amount thereof; and

wi) A 'stétﬁment that the lien is claimed pursuant to the provisions of this
OEA, reciting the date, book and page of recordation hereof. The
notice _shall be duly verified, acknowledged and contain a certificate

that a cdpy_ thereof has been served upon the Party against whom the

lien is claimed, by personal service or by mailing pursuant to 6.4
below. The lien so claimed shall attach from the date of recordation

solely in the amount claimed thereby and may be enforced i any
judicial proceedings allowed by law, including without limitation, suit

in the nature of a suit to foreclose a mortgage/deed of trust or
mechanic’s lien under the applicable provisions of the law of the State

in which the Shopping Center is located.

(D) Each Non-Défaulting Party shall have the right to prosecute any proceedings
at law or in equity against any Defaulting Party hereto, or any other Person, violating or
attempting td violafe or defaulting upon any of the provisions contained in this OEA, and to
recover damages for any such violation or default. Such proceeding shall include the night to
restfa?in by injunction any violation or threatened violation by another of any of the terms,
covenants, or conditions of this OEA, or to obtain a decree to compel performance of any
such terms, covenants, or conditions, 1t being agreed that the remedy at law for a breach of
any such term, covenant, or condition (except those, if any, requiring the payment of a
liquidated sum) is not adequate. All of the remedies permitted or available to a Party under
tﬁis OEA or at law or in equity shall be cumulative and not alternative, and invocation of any
such right or remedy shall not constitute a waiver or election of remedies with respect to any
other pérmitted or available right or remedy. In the event any Party shall institute any action
or proceeding against another Party relating to the provisions of the OEA or any default

hereunder, or to collect any amounts owing hereunder, or if an arbitration proceeding is

38

[y .

S - -
~
. '-t.

-

1 :_

- o
. T .
Y .0

R i

gt .
e
:'J -
L
S
[ -
.
_"I..: ..
: ol
'y ]
g -
e

Ja
% I
e e
F
T

17
oy
e

£y
EHr.
-
Nodr -~

1 aH
3
L o

1

W

n
-

-

i,
o
i

A
-

i

AL
Fde
'
e -
k-
o~
“1G

r.
- .-‘

AN
H
'!F_'-
nas
ags
'r!-r
E.

s
=T
o
o
;_:

P

£
SF
£
.
-
_—
A
s
prly
=
i
Ji '

x
o
i:.
-rr
i

A

-
O
ot
o
are
o
2%
A
o

—
[N
L3
e
o

=
iy
'.3_7
wh
L
[
T
Ih_-' -
H i "

L
"

-



!

|

commenced by agreement of the Parties to any dispute, the unsuccessful litigant in such

action or proceeding shall relmbursc the successful litigant in connection with such action or

proceeding and any appeals therefrom, including attorneys’ fees and court costs.

o 6 2 lmm Any time a Party or Operator shall not pay any sum payable
| 'heretmder to another Parry or Operator within five (5) days of the due date, such delinquent
Party or Operator shall pay interest on such amount from the due date to and including the

date such payment is received by the Person entitled thereto, at the lesser of:

(i)  The highest rate permitted by law to be either paid on such type of
obligation by the Person obligated to make such payment or charged

the Person to whom such payment is due, whichever 1s less; or

(11) 3% per annum in excess of the prime rate from time to time publicly

announced by Norwest Bank Minnesota, N.A. or 1ts successor.

6.3  Estoppel Certificate. Each Party and Operator agrees that upon written request
'(which shall not be more frequent than three (3) times during any calendar year) of any other
. Party or Operator, it will issue within thirty (30) days of receipt of such request to such
Persoﬁ, or its prospective mortgagee or successor, an estoppel certificate stating to the best of

the issuer’s knowledge that as of such date:

(i)  whether it knows of any default under this OEA by the requesting

- Person, and.if there are known defaults, specifying the nature thereof;

() | whether this OEA has been assigned, modified or amended in any way
~ by it and if so, then stating the nature thereof; and

(i)  whether this OEA is in full force and effect;

Such st‘a.temant shall act as a waiver of any claim by the Person furnishing it to the extent
such claim is based upon facts contrary to those asserted in the statement and to the extent
the claim 1s asserted against a bona fide encumbrancer or purchaser for value without
knowledge of facts to the contrary of those contained in the statement, and who has acted 1n
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reasonable reliance upon the statement. The issuance of an estoppel certificate shall ‘in no

event subject the Person furnishing it to any liability for the negligent or inadvertent failure ~

of such Person to disclose correct and/or relevant information (but it shall estop such Person
ffom making assﬁ*tiﬁns'cbnn‘ary to th{)se set forth in the certificate for the period covered by

the cemﬁcate) nor strall such 1ssuance be construed to waive any rights of the issuer to either

- rsquest an audit of the Comrnﬁn Area Maintenance Costs for any year it is entitled to do so,

'or challenge acts commltted by other Parties for which approval by the Approving Parties

_was required but not sought or obtained.

| 6.4  Notices. All notices, demands and requests (collectively the “notice”) required
or permitted to be given under this OEA must be in writing and shall be deemed to have been
giveh as of the date such notice is (i) delivered to the Party intended, or (i1) delivered to the
then-de_signated address of the Paﬁy intended, or (iii) rejected at the then designated address
. af the Party intend_ed, provided such notice was sent prepaid. The initial addresses of the
Parties shall be:

Target: - Dayton Hudson Corporation
| DHC Property Development
Aitn: Property Administration
1000 Nicollet Mall
: | - ~~ Minneapolis, MN 55403
| | Fax: (612)761-3729

. Developer: River Ridge Retail Company, L.L.C.
c/o Bayer Properties, Incorporated
- - 2100 16™ Avenue South, Suite 111
| Birmingham, Alabama 352025
Attn: Mr. David L. Silverstein

ator: As from time to time designated.
£i

Upon at least ten (10) days prior written notice, each Person shall have the right to
change its address to any other address within the United States of America. In the event a
Party shall encumber its Tract by a mortgage and notice of such fact has been given to the

Party issuing a notice of default, together with a written request from the mortgagee for
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copies of any notice of default (specifying the address to which such notice should begsent),

then a copy of such notice shall also be directed to such mortgagee at such address.

l' o (A) | Nothjirg_ c.ontéinec_l in this OFA shail limit the right of a Party to (i) exercise 1ts
busmess Judgment (_ii) :'to act in a sﬁbj'cctive manner, or (iii) to act in its sole discretion or
sole judgmeﬂt, whether or not “objectively” reasonable under the circumstances, with respect
to any matter as to which 1t has specifically been granted such right, and any such exercise
shall .ﬁ{}_.t be deemed inconsistent with any covenant of good faith and fair dealing otherwise
.-impl.i_cd' by law. to be part of this OEA; and the Parties intend by thus OEA to set forth their
entire uhdérstanding with respect to the terms, covenants, conditions and standards pursuant

to-ﬁfhich their obligation.s are to be judged and their performance measured.

(B)  Unless provision is made for a specific time period, each response to a request
for an approval or consent required to be considered pursuant to this OEA shall be given by
~ the Person to whom directed within thirty (30) days of receipt. Each disapproval shall be 1n

- writing and, subject to (A)' above, the reasons shall be clearly stated. If a response 1s not
given within the required time period, the requested Party shall be deemed to have given its
apprqval if the origina] notice stated capitalized letters that failure to respond within the

applicable time period will be deemed an approval.

" (C) If the Approving Parties’ approval is requested, unammous approval must be
giveh. '

6.6 Condemnation. In the event any portion of the Shopping Center shall be
condemned, or conveyed under threat of condemmnation, the award shall be paid to the Party
6wning the land or the improvements taken, and the other Parties hereby waive and release
any right to recover any value attributable to the property interest so taken, except that (1) if
the takmg includes improvements belonging to more than one Party, such as Utility Lines or
signs, the pﬁrtion of the award allocable thereto shall be used to relocate, replace or restore

such jointly owned improvements to a useful condition, and (i1) if the taking includes
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easement rights which are intended to extend beyond the term of this OEA, the portion of the .

award allocable to each such easement right shall be paid to the respective grantee thereof. )

In addltmn to the foregomg, if a separate claim can be filed for the taking of any other

o pmperty interest emstmg pursuant to this OEA Wthh does not reduce or dimimish the

amoimt'paid to the Party owmng the land or the improvement taken, then the owner of such
Gthcr pmpnerty mterest shall have the right to seek an award for the taking thereof. Except to
thf‘: extent they burden the land taken, no easement or license set forth in this OEA shall

o E}(pll_‘e or terminate based solely upon such taking.

6.7 Bgld;ngjﬁe_d The terms of this OEA and all easements granted hereunder
.sﬁa‘ll constitute covenants running with the land and shall bind the real estate described
hereln and inure to the benefit of and be binding upon the signatories hereto and their
respectwe successors and assigns who become Parties hereunder. This OEA is not intended
| - tq,s_upersede, modify, amend, or otherwise change the provisions of any prior instrument

'aﬂ"ecting the land burdened hereby.
6.8 ‘onstruction ar etation.

(A) This OFA and the Exhibits hereto contain all the representations and the entire
agreeinent between the Parties with respect to the subject matter hereof. Any prior
negotiations correspondence, memoranda or agreements are superseded in total by this OEA
and EXhlbltS hereto. -This OEA has been fully negotiated at arms length between the
SIgnatoncs hereto, and after advice by counsel and other representatlves chosen by such
signatories, and such signatories are fully informed with respect thereto; no such signatory
shall be deemed the scrivener of this OEA; and, based on the foregoing, the provisions of this
OEA and the Exhibits hercto shall be construed as a whole according to their common

meaning and not stridtly for or against any Party.

(B)  Whenever required by the context of this OEA, (i) the singular shall include
the plural, and vice versa, and the masculine shall include the feminine and neuter genders,

R T 4

and vice versa and (ii) use of the words “inctuding”, “such as”, or words of similar import,

when following any general term, statement or matter shall not be construed to limit such
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i

statement, term or matter to spemﬁc items, whether or not language of non-limitation, such
as “without limitation”, or “but not limited to”, are used with reference thereto, but rather
shall be deemed to. refer to all other items or matters that could reasonably fall within the

| bréadestscape of such statement, terms or matter.

| (C) The -capﬁijns ﬁréc.eding the text of each article and section aré included only
| -fﬂr’-: tsohﬁen.icnce of refcfcnce.' Captions shall be disregarded in the construction and
i-ﬁterpr&tatiﬂn of this OEA. Capitalized terms are also selected only for convenience of
| 'reférencé and do not necessarily have any connection to the meaning that might otherwise be

“attached to such term in a context outside of this OEA.

(D) Invalidation of any of the provisions contained in this OEA, or of the
application thereof to any person by judgment or court order shall in no way affect any of the
other provisions hereof or the application thereof to any other person and the same shall

remam in full force and effect.

. (E) This OEA may be amended by, and only by, a written agreement signed by all
of i:hf: then current Approving Parties and shall be effective only when recorded in the county
and state where the Shopping Center is located; provided, however, that no such amendment
shall jmpose .any mﬁteria_lly greater obligatioﬁ on, or materially impair any right of, a Party or
its Tract without the consent of such Party. No consent to the amendment of this OEA shall
ever be required of any Occupént or Person other than the Parties, nor shall any Occupant or
Persa_n bther_ than the Parties have any right to enforce any of the provisions hereof. Each
Party may consider, approve or disapprove any proposed amendment to this OEA in its sole

and absolute discretion without regard to reasonableness or timeliness.

(F) This OEA may be executed in several counterparts, each of which shall be
deemed an original. The signatures to this OEA may be executed and notarized on separate

pages, and when attached to this OEA shall constitute one complete document.

6.9 Ngggtigﬁ of Partnership. None of the terms or provisions of this OEA shall be

deemed to create a partnership between or among the Parties in their respective businesses or
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i

otherwise, nor shall it cause them to be considered joint venturers or members of any Jmnt |

[
F L

enterprlse Each Party shall be considered a separate owner, and no Party shall have the r1 ght
to act as an agent for another Party, unless expressly authorized to do so herein or by separate

wntten instrument mgned by the Party to be charged.

. Nothing herein contained shall be deemed to be a

glﬁ '{jff dédication of any portion of the Shopping Center or of any Tract or portion thereof to
the_ general public, or for any public use or purpose whatsoever. Except as herein
'spéciﬁcﬁlly provided, no right, privileges or immunities of any Party hereto shall inure to the
be_’neﬁ.t '_?:_rf any ﬂlird-paﬁy Person, nor shall any third-party Person be deemed to be a
_beneﬁci_ary of any of the provisions contained herein.

6.11 -Excusghl'e Delays. Whenever performance is required of any Person
_- __='-.hereunder such Person shall use all due diligence to perform and take all necessary measures
| m good faith to perform; provided, however, that if completion of performance shall be
~ delayed at any time by reason of acts of God, war, civil commotion, rnots, strikes, picketing
. 'Or_'-ot'her labor disputes, unavailability of labor or materials, damage to work in progress by
‘reason of fire or other casualty, or any cause beyond the reasonable control of such Person,
then the time for performance as herein specified shall be appropriately extended by the
amouht of the delay actu'aily so caused. The provisions of this section shall not epefate to

excuse any Person from the prompt payment of any monies required by this OEA.

- 6.12 Mitig@'gm of Damages. In all situations arising out of this OEA, ail Parties
shall attempt to avoid and mitigate the damages resulting from the conduct of any other

Party. Each Party hereto shall take all reasonable measures to effectuate the provisions of
this OEA. |

6.13 OFEA Shall Continue Notwithstanding Breach. It is expressly agreed that no

breach of this OEA shall (i) entitle any Party to cancel, rescind, or otherwise terminate this
OEA, or (ii) defeat or render invalid the lien of any mortgage or deed of trust made mn good

faith and for value as to any part of the Shopping Center. However, such limitation shall not
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4

affect in any manner any other rights or remedies which a Party may have hereunder by

oy

reason of any such breach.

6 14 Time Tlme 1s ef the essence of this OEA.

6 15 Nﬂam The fallure of any Party to insist upon strict performance of any

N ef the terms covenants or cendmens hereof shall not be deemed a waiver of any rights or

remedles which that Party may have hereunder, at law or in equity and shall not be deemed a
_walver of any subsequent breach or default in any of such terms, covenants or conditions.
-_Ne-_wamer by any Party of any default under this OEA shall be effective or binding on such

| Party __ilﬁless made in writing by such Party and no such waiver shall be implied from any
e_m_issien by a Party to take action in respect to such default. No express written waiver of

any default shal] ‘affect any other default or cover any other period of time other than any
-__-'-.default and/or period of time specified in such express waiver. One or more written waivers

" er any default under any provision of this OEA shall not be deemed to be a waiver of any

. subsequent default in the performance or the same provision or any other term or provision

contained in this OEA.
ARTICLE VII
TERM

7.1 Term of this QEA This OEA shall be effective as of the date first above
- writtgn and shall continue in full force and effect until 11:59 p.m. on December 31, 2050;

provided, however, that the easements referred to in Article 11 hereof which are specified as
being perpetual or as continuing beyond the term of this OEA shall continue in force and
effect as provided therein. Upon termination of this OEA, all rights and privileges derived
from and all duties and obligations created and imposed by the provisions of this OEA,
except as relates to the easements mentioned above, shall terminate and have no further force
or effecf; provided, however, that the termination of this OEA shall not limit or aftect any

remedy at law or in eqility that a Party may have against any other Party with respect to any
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liability or obligation arising or to be performed under this OEA prior to the date of such

r
ry

termination.

8.1

ARTICLE VIII
EXCULPATION

Remedies. None of the Persons comprising a Party

(whethef; partners, sharféholde_:rs, officers, directors, trustees, employees, beneficiaries or

othéfwise) shall ever be personally liable for any such judgment obtained against a Party.

~ Each Party agrees to look solely to the interest in the Shopping Center of a defaulting Party

for recovery of damages for any breach of this OEA; provided, however, the foregoing shall

not in any way impair, limit or prejudice the right of a Party:

(1)
)
(i)
(1v)

astl ce and Condemmation Proceeds. To recover from

another Party all damages and costs on account of, or in connection
with, casunalty insurance or condemnation proceeds which are not

applied or used in accordance with the terms of this OEA.

Hazardous Substances. To recover from a Party all damages and costs

- arising out of or in connection with, or on account of, breach by a Party

&
~ of its obligations under 5.1(C).

Liability Insurance. To recover from a Party all loss or damages, and

costs arising out of or in connection with, or on account of, breach by a
Party of its obligation to carry liability insurance or to fund its self-

insurance obligations as specified under 5.4.

Taxes. Assessments and Liens. To recover from a Party all damages

and costs arising out of or in connection with, or on account of, the

failure by such Party to pay when due any tax, assessment or lien as

speciﬁed under 5.5.
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i
(v)  Fraud or M]ﬂgmesenggno To recover from a Party all damages and

‘.

costs as a result of any fraud or misrepresentation by such Party in

connection with any term, covenants, or condition in this OEA.

(vi)

To pursue equitable relief in connection with

any tenn, éoveﬁant or condition of this OEA, including a proceeding
for fanpdrary restraining order, preliminary injunction, permanent

mjunction or specific performance.
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IN WITNESS WHEREOF, the Parties have caused this OEA to be executed effective

SIGNATURE PAGE

~ OPERATION AND EASEMENT AGREEMENT
' BETWEEN
- DAYTON HUDSON CORPORATION

RIVER RIDGE RETAIL COMPANY, L.L.C.

| as of the day and year first above written.

~ DAYTON HUDSON CORPORATION

 (“Target”)

‘By:_

Name:

Gionaden

Title:

FOR

AND
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STATE OF MINNESOTA ) _
) SS -
co.uww OF HENNEPIN )

On th:s Sth d&y of September, 1999 before me, a Notary Public within and for said County,
| € wpeared Bob MeMahon, to me personaly Known, who, being first by me duly swom, did
--suj m he is the. Smlm Vice President, Target Stores, and an authorized signatory of Dayton

" Hudsor Ccrporat:on a Minnesota corporation, and that the foregoing instrument was signed on
" behalf of said corporation by authority of its Board of Directors and Bob McMahon acknowledged

satd mstrument to be the free act and deed of said corporation.

=
£ 4% LINDA E. JOHNSON
ibg = NOTARY PUBLIC-MINNESOTA

. f,‘_"{ My Commission Expires Jan. 34, 2000
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STATE OF ALABAMA )

R the undersigned authority, a Notary Public in and for said County, m said State, hereby certify that

- David L. Silverstein, whose name as authorized agent of River Ridge Retail Company, L.L.C,, a

 Delaware limited liability company, is signed to the foregoing instrument, and who is known to me,

-~ -acknowledged before me on this day that, being informed of the contents of the instrument, he, in

his capacity as such agent and with full authority, executed the same voluntarily for and as the act of
said company on the day the same bears date.

leen under my hand this the gway of September, 1999. M

Notary Public S
My Connni;sion Expires: jf // 7// 00—
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EXHIBIT A

[Target Tract]

3 LOI 4, accgrdlngtaﬂ}e survey (}f RIVEI' Ridge le, as recorded in Map'BODk&
“page M, in the Office of the Judge of Probate of Shelby County, Alabama
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EXHIBIT B E_

[Developer Tract]

Lots 2,3,4and 5 a(:cordmg to the survey of River Ridge Plaza, as recorded n Map
| Bmk , page ,in the Ofﬁce of the Judge of Probate of Shelby County, Alabama
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1.

EXHIBIT D

SUBMISSION GUIDELINES

During the conceptual design phase, the constructing party shall submit to the other

- parties the following:

2.

A.  Site Design Documents to Indicate the Following:

O

-

Parking configurations and car parking count

Typical bay width and stall dimensions

Drive widths
Setbacks

Curb cuts

Spot elevations or rough contours

Rough landscape scope

Lighting pole locations

Prehminary utility strategies

B. Building Design Single Line Plans to Indicate the Following:

O

Exterior wall configuration

Doors and store front extent

Canopies and overhangs

Probable column locations at exterior and abutting our building on

nterior

C. - Exterior Elevation Drawings to Indicate the Following:

o

Opaque wall areas with doors and store fronts

After approval has been granted of conceptual design phase submitted 1n accordance

‘with the guidelines specified in 1 above, the constructing party shall submit final

design phase plans to the other parties as follows:




A. Site Design Decuments Delineating Information Outlined in the C{*,Encept ll
Phase with the Following Added Detail: o
o Réﬁned grading plans
6 | 'Selected hghtmg ﬁxtures and resultant lighting levels in foot candles
o . N 'Lamiscapmg shnmng genenc planting materials and locations
o Proposed paving section designs and location 5
o - | | Uﬁlity layouts including hydrants and sizes proposed %
0 Proposed details for curbs, site structures, manholes, etc. %
o Proposed site signage designs and locations M
- B. Building Design Pl_a‘ns Delineating Information Qutlined n the Concept Phase ~?
with the Following Added Detail:
0 Exterior wall thicknesses
o Structural columns or bearing walls at building exterior and proposed
foundation design at adjoining wall between abutting buildings
o Where common footings are to be shared provide wall or column load
information for design of that footing
o Proposed roof plan showing slopes and location of penthouses or other
l . maJ or mechanical equipment
o References of key flashing details of roof to adjoining building
_ C. Exterior Elevation Drawings Delineating Information Outlined in the Concept
 Phase with the Following Added Detail
o Proposed building sign standards
o Paint color chips and samples of other materials such as brick or E“

concrete aggregates (glass or aluminum finishes may be annotated on

the elevations)
o Proposed large scale details of key section conditions to show exterior
dés_i gn mtent
o Major penthouses or rooftop equipment profiles

D-2
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Features such as special masonry patterns, bands or special materials |

and textures

| | Raln leaders or scuppers

. Wall sections at Vaﬁous exterior locations including at the demsing
” walito :'__ﬂ'ie'-:adjﬂining bﬁilding with key vertical dimensiﬁning

ifa buﬂdmg 1s 10 have a .through-the-'wall pedestrian access connection to an

adjoining building, then the final design phase submission shall also include

(to the owner of such adjoining building) the following:

Pla:ﬁs of the pédestrian mall circulation showing any variations in floor
elevations

Elevations/sections of the pfoposed mall space showing store front sign
bulkhcads- and key dimensions

Proposed ceiling design including special features such as variations 1n
height or skylights

Floor matenal patterns

Landscaping and mall seating areas

Proposed interior sign guidelines

Paint color chips and samples of other materials such as brick or

concrete aggregates (glass or aluminum finishes may be annotated on

the plans or elevations)

Proposed large scale details of key section conditions to show interior

-design intent
The cbnstru::'ting party shall provide the other parties with a complete set of
bid documents for the building and/or improvements to be located upon its
Tract {except that if the constructing party 1s constructing a Building on Lot 2,
‘the constructing party need only provide a Building floor plan, sidewalk plan,

and exterior elevations).
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DESCRIPTION OF PERMANENT ACCESS DRIVE
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