STATE OF ALABAMA)

AFFIDAVIT
SHELBY COUNTY )

Before me, the undersigned, a Notary Public in and for said
County and State, personally appeared William Ray Reeves and
Carolyn M. Reeves, who are known to me and being by me first duly

sworn depose and say:

This is to certify that we, William Ray Reeves and Carolyn
M. Reeves, entered into an Agreement as Buyers, with Dan Tuck

Hdﬁas, Inc., Sellers on the 29th day of October, 1995, for

%

construction of a home on Lot 34, Wynlake Development, Shelby
County, Alabama for ONE HUNDRED SIXTY EIGHT THOUSAND NINE HUNDRED
AND NO/100 DOLLARS ($168,§00.00) which was to be completed by
April 1, 1996. During the course of construction we have
invested, in overages, $36,666.93. We will have other expenses ..
for ﬁhich we have not been billed by the supplier. Construction
of the home has been completed and closing was set for February
17, 1997 at 3:30 p.m. Seller refused to close the sale according
to the terms of our Agreement and we anticipate litigation to
enforce performance and a claim of fraud against Dan Tuck, Dan

Tuck Homes, Inc., and all other responsible individuals and

28
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corporations involved in the construction and sale of the subj

Fx

36.00

home.
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Sworn to and subscribed before me this /7%6 day of
February, 1997.

NOTQRY PUBLIC ’
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AGREEMENT FOR THE CONSTRUCTION
AND SALE OF REAL PROPERTY
Conventional Form

“FI.I-.

This Agreement for the construction and sale of real property (herema&er "this
Ag&n&nt is hereby bargained for, made and entered into on this the Q™ day of

, 1995 by and between _| s TN __‘
(hereinafter referred to as the "Seller") and m ﬂKM eveS g Coveliown M. ﬁ:*_e_ﬁe%
(heretnafter, whether one or more, referred to as the "Buyer"). 2

WITNESSETH:

The Buyer desires to purchase from the Seller and the Seller has agreed to sell to the

Buyer the following described real property (the "Property") situated in the county of
\ch/ , Alabama, and more particulariy described as follows:

‘Address: ﬁ\&&mff QLUU'U de )

Legal descnption: Lot _é"‘ Block Survey

____ Map Book Page
The Property either has been or will be improved with a residential dwelling (the "Dwelling") in
accordance with the provisions of this Agreement. As a part of the negotiation of the terms and
provisions of this Agreement, the Buyer and the Seller have negotiated between themselves the terms

and provisions of a Limited Warranty Agreement and a Preoccupancy Inspection Agreement as
descnibed herein below.

NOW, THEREFORE, in constderation of the foregoing recitals, the agreements
contained herein and attached hereto, the provisions of the Limited Warranty Agreement, and other

good and valuable considerations, the receipt and sufficiency of which are hereby acknowledged, the
Buyer and the Seller do hereby agree as follows:

1. Purchase and Sale. The Buyer hereby agrees to purchase from the Seller and
the Seller hereby agrees to sell to the Buyer the Property.

|

2. . Purchase Price. The purchase price to be paid by the Buyer to the Seller for
the conveyance of the Property, as improved with the Dwelling, shall be the sum of

]fr? ,-E}G,g‘gg ;K", Pl ]"]_nﬂtd Dollars (the "Purchase Pnce") and shali be

payable as follows:

ﬁ»( Mﬁ»mﬁ/‘f’ ,,ﬂ/_.a&a}é{,épmm) aﬁumﬁ__, N ;47/-
,fﬂft‘f‘igj\ﬂﬂélfz; % 4;‘{' &e’ o




Earnest Money, payable upon the execution
of this Agreement, in the amount of 3

Additional Earnest Money payable on
or before
in the amount of $

Additional Eamest Money payable on
or before

in the amount of 3

The balance of the Purchase Price, in spendable
funds, payable upon the conveyance of the
Property in the amount of I ‘

Total Purchase Price 3 W

All payments of Earnest Money shall be paid to the Seller and may be spent by the Seller as Seller
deems appropriate, unless provided otherwise in this Agreement.

3. Financing. The provisions ofthis paragraph shall be applicable only if initialled
by both the Seller and the Buyer. This ent is subject to the Buyer being able to obtan a
conventional loan in the amount of 3 ! 21 (the "Loan"). The Buyer agrees 10 make
application for the Loan within ten (10) days after the date of this Agreement and to exert all
ceasonable effort and diligence to obtarn approval of the Loan. The Buyer agrees to keep the Seller
fully informed of the status of the Buyer's efforts to secure the approval of the Loan. The Buyer shall
provide such evidence as may be required by the Seller, including a written commitment for the Loan,
to confirm the final Loan approval. The Seller shall have the right to delay the commencement of the
construction of the Dwelling, if applicable, or delay the completion of the construction of the Dwelling,
if applicable, until such time as the Seller has determined, to the satisfaction of the Seller, that the Loan
to the Buyer has been or 1s likely to be approved. Any such determination by the Seller shall be for the

sole benefit of the Seller and may not be relied upon in any manner by the Buyer.

The Seller: f?f The Buyer: &/ £ L.

Qs
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4  The Dwelling. The Property either has been or will be improved with the
Dwelling. (The parties should select one, but only one, of the following subparagraphs by
initialing the subparagraph which is applicable.)




4 IFu'..ll-'"_"L: . i i Mgl vk Iﬂ_ﬂ_ﬁ;}\. . ‘l ﬁ ﬁm:&rl“b;ﬂg.l i :;.-\.:If-q%':.{:t&:l :.:_:I : 'Jllh'll ] Tr= TR S T R,

& iy e B P e

Seller: As of the execution of this Agreement, the Dwelling has been
compieted and the Buyer has inspected and accepted the Dwelling, as
completed, subject to the preoccupancy inspection to be made by the
Buyer and the Seller pursuant to the Limited Warranty Agreement and

Buyer: the Preoccupancy Inspection Agreement, both of which are attached

| hereto and both of which are described in greater detail elsewhere in
this Agreement.

- Seller: - The construction of the Dwelling has been commenced and, as of the

date of this Agreement, is only partially complete. The Buyer has
inspected the portion of the Dwelling which has been constructed and
| finds same to be acceptable. The construction of the Dwelling shall be
Buyer: . completed by the Seller in accordance with the provisions of this
Agreement and the Limited Warranty Agreement and in geperal
conformity with the plans and specifications (the "Plans and
Specifications") attached to this Agreement as Exhibit "A" and
incorporated herein, except that, to the extent that the portion of the
Dwelling -which has been constructed as of the date of this Agreement
is different from the Plans and Specifications, then the Plans and
Specifications shall be deemed modified to be consistent with the actual

| - construction.
Seller: The construction of the Dwelling upon the Property has not yet been
LRV X commenced. The Seller agrees that the Dwelling shall be constructed

in accordance with the provisions of this Agreement and the Limited
Warranty Agreement and in general conformity with the Plans and

Buyer; Specifications attached hereto as Exhibit "A" and incorporated herein.
WL
e, v

-~

The Plans and Specifications, if applicable, have been signed and dated simultaneously with the
execution of this Agreement by both the Seller and the Buyer and any changes in the Plans and

‘Spectfications which have been agreed upon by both the Seller and the Buyer have been clearly shown

and inittalled by both the Seller and the Buyer. The construction of the Dwelling shall be deemed
completed upon the issuance of a certificate of occupancy by the applicable governmental building
inspection department, if there is such a department in the junisdiction in which the Property is located,
and, if no such department exists, then upon the reasonable determination by the Seller that the
construction of the Dwelling is substantially complete.

3. Changes to Plans and Specifications. If the Seller has agreed to construct the
Dwelling or complete the construction of the Dwelling, in general conformity with Plans and

Specifications pursuant to the preceding paragraph, the Seller shall be under no obligation to make any
changes, additions or alterations to the Plans and Specifications. The Seller may elect to make
changes, additions or alterations to the Plans and Specifications upon the request of the Buyer:
however, the Seller shall not be obligated to do so In the event that the Seller and the Buyer agree

upon changes, additions or alterations to the Plans and Specifications, then such agreement shall
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become effective only upon the execution by both the Seller and the Buyer of a written change order,

in a form which 15 acceptable to the Seller and which sets forth the changes to be made and the
additional consideration to be paid by the Buyer to the Seller in connection therewith and the payment

by the Buyer to the Seller of such portion of said additional consideration as shall be required by the
Seller. Any such additional consideration shall be in addition to the Purchase Price and any payments
of said additional consideration by the Buyer to the Seller shall not be a credit against the Purchase
Price. The Seller shall not be obligated to agree to any such changes, additions or alterations to the
Plans and Specifications and may condition any such agreement upon such matters as the Seller shall,
in sole discretion of the Seller, determine, including, but not limited to, the approval of such changes by
the Buyer's lender and the local building inspection officials, if any. In the event that the Seller agrees
to such changes and has not received all of the additional consideration to be paid in connection
therewith, then the balance of said consideration shall be paid at the closing of the sale of the Property.

6 Decorating Allowance. The Seller may allow the Buyer to select some or all of
the decorating items to be incorporated into the Dwelling, provided that same have not already been
incorporated therein. Such items may include brick, paint colors, roof colors, light fixtures, wall paper,
and floor covering for which the Seller shall establish allowances. The Buyer shall make such
selections within seven (7) working days-after the request by the Seller. If selections of the Buyer
exceed the amount of allowances established by the Seller, then the Buyer shal! pay such portion of any
such excess as shall be required by the Seller at the time of making the selections, and the balance, if
any, shall be paid upon the Closing, in addition to the Purchase Price. The allowances established by
the Seller and which are included in the Purchase Price are attached hereto as Exhibit "B". In no event

shall the Purchase Price be reduced as the result of the expenditure of less than the allowance for any
particular item.

of 1945 (the “Closing Date") except that the Seller shall have a reasonable time
thereafter within which to perfect title or cure title defects, and further provided that the Closing Date
may be extended by the Seller for such additional time as the Seller shall determine to be reasonably
necessary (a) as the result of any delay in the approval of the Buyer's Loan, or (b) to complete the
construction of the Dwelling, if applicable, as the result of any delays in the progress of construction
such as, but not limited to, inclement weather, changes in the Plans and Specifications agreed upon
between the parties, requirements of any building officials or other governing authorities, work
stoppages, delays in the delivery of materials, delays in the approval of the Buyer's Loan, contingencies
under this Agreement, the completion of the preoccupancy inspection and any additional work required
as the result thereof, and any other matters which might delay the completion of construction of the
Dwelling. In the event of the delay of the Closing Date pursuant to the foregoing provisions, then the
Closing Date shall be that date which has been established in a written notice from the Seller to the
Buyer provided that such date is no more than ten (10) days after the date of such notice. At the
Closing, the Seller shall convey titl€ o the Property to the Buyer by statutory warranty deed subject to
current ad valorem taxes, easements, restrictions, rights-of-way, covenants, reservations and other
matters of record; all matters which would be revealed by an accurate survey or inspection of the

Property; applicable subdivision, zoning and other applicable governmental regulations and restrictions;
and less and except any mineral minung or other subsurface nghts previously conveyed or otherwase
not owned by the Seller  Possession of the Property shall be delivered to the Buyer upon the Closing.

; 7. The Closing. The closing (the "Closing") shall occur on or before the /  day




The Closing shall be held at such time of day and at such location as shall be reasonably agreed upon
between the Seller and the Buyer; provided, if the parties cannot agree, then the closing shall be held at
such time of day as shall be established by the Seller at either the office of the Seller or the office of the
Seller's attommey. The Buyer shall pay to the Seller, at the Closing, the Purchase Price plus any
additional consideration owing with respect to changes in the Plans and Spectfications and allowance
item overages, less any Eamest Money previously paid by the Buyer and received by the Seller.

8.  Title Insurance. A commitment for the issue of an owner's title insurance
pahcy tn the amount of the Purchase Price, subject to all of the matters set forth in this Agreement wath
respect to the status of title to the Property and subject to such other matters as are customanly
included in such commitments, shall be furnished by the Seller at the Closing.

9. Closing Costs. At the Closing, the Seller shall pay the cost of the preparation
of the deed and the premium for the owner's title insurance policy, prowded however, 1 the event of

the simultaneous issuance of a mortgagee's title insurance pohc_y, the premium shall be divided evenly
between the Seller and the Buyer, even if the mortgagee is the Seller. The Buyer shall pay all loan
closing costs, discount points, mortgage insurance premiums, prepaid items and recording fees. Ad
valorem taxes shall be prorated as of the date of closing between the Seller and the Buyer.

| 10.  Time Is Of The Essence. TIME IS OF THE ESSENCE with respect to the
obligation of the Buyer to close the purchase of the Property and pay the Purchase Price within the
ttme required pursuant to this Agreement,

L

! 11. Agency Disclosure/Commissions.  The lsting agency, wmy_,}(rwf
' qLﬂA/VS/ represents the Seller. The ing agency,
- ; :A/rS/J , represents the Buyer, unless otherwise set forth in
1S Agreement The Buyer acknowledges that the listing agent has undertaken no duty to the Buyer,

whether fiduciary or otherwise, and the Buyer affirms that the Buyer has not relied upon said listing
agency or any representation by it or its agents, servants, or employees in entering into this Agreement,
and the Seller shall not be bound or obligated pursuant to any such representation, nor by any
representation made by the selling agency or its agents, servants, or employees, unless same shall have
been set forth fully in this Agreement. In the event of the closing and funding of this purchase and sale,
the Seller agrees to pay a commission in the amount of Q") /i of the Purchase

Price, payable as follows:

| 12. . Insulation. Living area ceilings will be installed with E type insulation to a
thickness of /¢_ inches, which thickness, according to its ufagturer, will result an R-Value of
_2C . Living area exterior walls will be insulated with type insulation to a thickness of
}Zinches,'wmch thickness, according to the manufacturer, will result in an R-Value of // . The
Buyer acknowledges and agrees that, in accordance with Federal Trade Commission Regulations, this
information has been supplied by the installer of the insulation and has not been determined by the
Seller The Buyer acknowledges and agrees that the Seller shall have no liability or obligation with
respect to the accuracy of the information included 1n this paragraph.
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WHEN TO THE BUYER: w dﬁm Poornes)

13.  Arbitration. The Seller and the Buyer acknowledge that this Agreement
necessarily involves interstate commerce by virtue of the matenals and components contained in the
Dwelling and each of the undersigned hereby agrees to arbitrate any and all disputes ansing under this
Agreement and to be bound by the decision of the arbitrator which shall be conducted pursuant to the
Construction Industry Rules of the American Arbitration Association.

- 14, Notices. Any notices to be given pursuant to the provisions of this Agreement
shall be tn writing and shall be deemed received by the party to whom given when deposited wn the
Unit_ed States Mail, by certified mail, with postage pre-paid, and addressed as follows:

WHEN TO THE SELLER: M’Wﬁ&ﬂﬁns‘g’gmu

T
< ‘3515

MG&«-j 8 0

The address of a party may be changed by written notice to the other party in the manner described

above. _

15.  Default. Should this transaction not be concluded because of the matenal
default of the Seller in the performance of the obligations of the Seller pursuant to this Agreement, and
should said default not be remedied within ten (10) days after written notice from the Buyer to the
Seller setting forth the details of the default and demanding that the default be remedied (or within such
reasonable period of time as may be necessary to remedy the default in the event that ten (10) days is
not a sufficient time, provided that the Seller is diligently pursuing the remedy of any such default), then
the Eamest Money and any other sums received by the Seller from the Buyer with respect to changes
in the Plans and Specifications or with respect to allowance overages, shall be refunded to the Buyer,

‘without interest, and thereupon-this Agreement shall be deemed terminated and both the Seller and the

Buyer shall be relieved of any further obligations hereunder. This shall be the sole remedy available to
the Buyer in the event of a default by the Seller. In the event of default by the Buyer in the
performance of the obligations of the Buyer under this Agreement, and should said default not be
remedied within ten (10) days after written notice from the Seller to the Buyer setting forth the detais
of the default and demanding that the default be remedied, then the Seller shall have the option to (a)
retain all sums paid to the Seller by the Buyer pursuant to this Agreement including, but not limited to,
the Eamest Money, any additional Earnest Money, any sums with respect to changes in the Plans and
Specifications, any sums with respect to allowance overages, and any other sums, as quidated
damages, whereupon this Agreement shail be deemed terminated and both the Seller and the Buyer
shall be relieved of any further obligations hereunder; or (b) the Seller shall have the nght to retain all
sums paid to the Seller, as aforesaid, by the Buyer, which sums shall be applied toward the actual
damages of the Seller, and the Seller shall be entitled to recover from the Buyer the balance of any
damages incurred by the Seller; or (c) the Seller shall have the nght to retain all sums paid to the Seller,




as aforesaid, by the Buyer, and the Seller shall have the nght to pursue, in addition to the retainage of
said sums, equitable relief against the Buyer, including the remedy of specific performance; or (d) the

Seller shall have the right to pursue any one or more of the foregoing or any other remedies available to
the Seller under applicable law.

.

16. (reneral Provisions.

a. Should any provision of this Agreement be deemed unenforceable by a

court of competent junsdiction, that determination will not affect the enforceability of the remaining
portions.

| | b. This Agreement shall be binding upon the Seller and the Buyer, and
their respective heirs, successors, executors or administrators.

%
| C. This Agreement shall be governed by and construed in accordance with
the laws of the State of Alabama.

) d. The utlés or headings to the paragraphs included herein are for
convenience only and shall not add to, reduce, limit or modify in any manner the content thereof.

e. ~ The use of one gender shall include all other genders, the use of

singular shall include the plural, and the use of the plural shall include the singular, all as may be
appropriate to the context in which they are used.

f The nghts of the Buyer hereunder may not be assigned by the Buyer
without the wnitten consent of the Seller, which consent may be withheld in the discretion of the Seller.

17. Limited Warranty/Preoccupancy Inspection. The Buyer and the Seller agree to
the terms and conditions of the Limited Warranty Agreement attached hereto as Extubit "C" and made
a part of this Agreement. The terms and provisions of the Limited Warranty Agreement have been
fully negotiated between the Buyer and the Seller as a part of the negotiation of the terms and
- provisions of this Agreément. The Limited Warranty Agreement has been fully executed, as of the date
of this Agreement, and the terms and provisions thereof are an integral part of the terms and provisions
of this Agreement. The Buyer and the Seller agree to re-execute the Limited Warranty Agreement and
to deliver duplicate originals of same at the Closing. The Buyer and the Seller agree to be fully bound
by the terms and provisions of the Liruted Warranty Agreement and agree that the Limuted Warranty
Agreement shall survive the Closing and the conveyance of title to the Property. Pursuant to the
Limited Warranty Agreement, the Buyer and the Seller shall make a preoccupancy inspection of the

Dwelling and shall complete the Preoccupancy Inspection Agreement which is attached as an exhibut
the Limited Warranty Agreement.

18. WAIVER OF WARRANTIES AND CLAIMS. THE BUYER AGREES
THAT THE LIMITED WARRANTY AGREEMENT IS GIVEN IN LIEU OF ANY AND ALL
OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING, BUT NOT LIMITED TO,
ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR
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PURPOSE, HABITABILITY AND WORKMANSHIP, AND IS ALSO IN LIEU OF ANY
CLAIMS FOR CONSEQUENTIAL DAMAGES, MENTAL ANGUISH OR DISTRESS, AND
FOR DAMAGES BASED UPON NEGLIGENCE, FRAUD OR MISREPRESENTATION, AND
THE BUYER HEREBY EXPRESSLY WAIVES AND DISCLAIMS ANY SUCH WARRANTIES
AND GLAIMS WITH RESPECT TO BOTH THE DWELLING AND THE PROPERTY.

The Buyer acknowledges that the Buyer has read,
understood and accepted the foregoing,

W E L.
CmR

19. Additional Provisions.

%
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- 20.  Entire Agreement. This Agreement and the Limited Warranty Agreement,
together with all of the other exhibits and attachments to this Agreement and the Limited Warranty
Agreement, constitute the entire agreement of the parties and the Buyer acknowledges that the Buyer
has not relied upon any oral or written statements, undertakings, or representations and that no pror
agreement or understanding shall be valid or of any force or effect, unless the same have been fully set
forth in this Agreement, the Limited Warranty Agreement, or the attachments and exhibits thereto.

The covenants and agreements contained in this Agreement and the Limited Warranty Agreement

~ cannot be altered, changed, modified or added to, except in a written instrument signed by the Buyer
and the Seller. No representation, inducement, understanding, or anything of any nature whatsoever

made, stated or represented by the Seller or on the Seller’s behalf, either orally or in writing, (except as
specifically set forth in this Agreement or in the Limited Warranty Agreement) has induced the Buyer
to enter into this Agreement or shall be enforceable in any manner against the Seller.
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IN WITNESS WHEREOF, the undersigned parties have sct their hands and seals to

this Agreement on thisthe X} day of ( @.( C jga; ; s I9QS

WITNESS: _ THE SELLER:

' W AYl A/ C.
By. /
s .

,Q.:Lé—z;:*éﬁr_;é sl /
BUYER

BUYER

Form number . The HBAA and its local chapters do not assume any
liability for damages arising from the use of this form and give no opinion that any of the terms

and conditions in this instrument should be accepted by the parties in a particular transaction.
Terms and conditions should be negotiated between the parties based upon the respective

interests, objectives and bargaining positions of all interested parties. Seek specific legal advice
from your lawyer. Copyright 1994 by the Home Builders Association of Alabama.
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