STATE OF ALABAMA
COUNTY OF SHELBY

DELEGATION OF POWERS BY A PARENT OR GUARDIAN
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§ 26-2A-7 INFANTS AND INCOMPETENTS § 26-2A-7

§ 26-2A-7. Delegation of powers by parent oOr guardian; parental
authority.

(a) A parent who has custody, or a guardian, of a minor or incapacitated
person, by a properly executed power of attorney, may delegate to another
person, for a period not exceeding one year, any power regarding health,
support, education or maintenance of the person or property of the minor child
or ward, except the power to consent to marriage or adoption of a minor ward.
Temporary *delegation” of parental powers does not relieve the parent or
guardian of the primary responsibility for the minor or incapacitated person.

(b) The provisions of subsection (a) of this section shall not be used or
construed to allow a parent or guardian to thwart or circumvent provisions of
Chapter 15 of Title 12 and Article 2 of Chapter 9 of Title 44. (Acts 1987, No.
87.590, p. 975, § 1-107; Acts 1988, 1st Ex. Sess., No. 88-898, p. 455, § 1.)

Comment

This section permits a temporary: delegation of parental powers. For example,
parents who have custody {or a guardian) of a minor may plan to be where they are
not accessible immediately for some extended period of time, such as an extended
business trip, hunting trip, or vacation. They may wish to empower a close relative
(e.g., brother or uncle) to take any necessary action regarding the child while they
are away. Using this section, they could execute an appropriate power of attorney
giving the attorney-in-fact {e.g., brother or uncle) custody and power to consent.
Then. if an emergency operation were required, the atturney—infﬁiﬁt could consent
on behalf of the child; as a pract.i'::al matter he or she of course would attempt to
communicate with the parents before acting. The sectiorf is designed to reduce
problems relating to consents for emergency treatment.

A “parent” has the power to delegate his or her authority as described in this
section without the benefit of this section. The effect of this section is therefore to

Mmﬂar_noﬂm_gf delegation to a “guardian,” who by virtue of being a
fiduciary cannot delegate his or her duties absent 2 granting of such authority in a
creating instrument or statute. If 2 "parent’ anticipates that she or he will be
inaccessible for emergency contact*for some period of time, she or he can (and
probably should) execute a power of attorney giving powers of care, custody and
control over property of the child to a trusted person who will be accessible during
the period of time. This section adopts the position that a “guardian” acting in the
role of a substitute parent should be extended the same pOWET to delegate.

The deleghtion of powers under this section can be for a “period not exceeding
one year ....” (the Uniform Act is for six months). The section does not preclude
immediate renewals of the delegation for another temporary period, but the
section contempiates “temporary” delegations of powers and is not intended to
permit an abrogation of the primary responsibllities of the parent or guardian.

A guardian’s authority over a ward, described in section 26-2A-78 {guardians of
minors) and section 26-2A-108 (guardians of incapacitated persons), includes
authority regarding the health, support, education, or maintenance of the person
or property of the ward that goes well beyond consenting to health care.

In contrast to section26-2A-75, which relates only to certain wusiness affairs of

minors, this section is pertinent to the affairs of minors and incapacitated persons
for whom guardians have been appointed
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