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THIS SUBORDINATION AND INTERCREDITOR AGREEMENT (hereinafter
referred to as the "Agreement") made as of the jgﬂﬁday of December,
1990, by and between AmSouth Bank, N.A., a national banking
association, having an office at 1900 Fifth Avenue North,
Birmingham, Alabama 35203 (hereinafter referred to as the
»Subordinate Mortgagee®) and The Prudential Insurance Company of
America, a New Jersey corporation having an office at One Ravinia
Drive, Suite 1400, Atlanta, Georgia 30346 (hereinafter referred to
as the "Senlor Mortgagee")

WITNEOSOETH

WHEKFEAS, the Senior Mortgagee is the owner and holder of that
certain Mortgage and Security Agreement,_ dated of even date
herewith, recorded in Real Property Book A A A Page 94 in
the Office of the Judge of Probate of Shelby County, Alabama (said
Mortgage and Security Agreement, and any extensions, modifications,
amendments, substitutions and consolidations thereof, being
hereinafter referred to as the "Senior Mortgage"), and being given
by Birmingham I Associates, Ltd., a Georgia limited partnership
(hereinafter referred to as the "Borrower®"), which said Senior
Mortgage is intended to create a first lien on the real property
of the Borrower, which real property is located in the County of
Shelby, State of Alabama,the legal description of said real
property being more particularly described in Exhibit “A" attached
hereto and made a part hereof, together with all improvements and
gtructures located thereon and the personal property described in
the said Senior Mortgage (hereinafter collectively referred to as
the "Mortgaged Premises”), and the Promissory Note secured thereby
(said Promissory Note, and any extensions, modifications,
amendments or substitutions thereof, being hereinafter referred to
as the "Senior Note"), evidencing and securing a certain loan made
by the Senior Mortgagee to the Borrower (the Senior Loan"); and

WHEREAS, the Borrower has previously executed and delivered
to the Subordinate Mortgagee (i) a note dated April 13, 1987, as
amended December 13, 1990 (said note, and any extensions,
modifications or substitutions thereof, being hereinafter referred
to as the "Subordinate Note") in the original principal sum cf Ten
Million Six Hundred Thousand and No/100ths Dollars ($10,600,000.00)
(said principal sum being reduced to One Million Four Hundred
Eighty-Three Thousand Three Hundred Seventy-Three and 76/100ths
Dollars ($1,483,373.76) on the date hereof; (ii) a mortgage dated
April 13, 1987, recorded in Real Property Book 125 at Page 137 in
the Office of the Judge of Probate of Shelby County, Alabama, as
amended this date (said mortgage, and any extensions,
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modifications, substitutions and consolidations thereof, being
hereinafter referred to as the *Subordinate Mortgage®) securing
said note; and (iii) a collateral assignment of leases and rents
covering the Mortgaged Premises, evidencing and securing a certain
loan previocusly made by the Subordinate Mortgagee to the Borrower
(the "Subordinate Loan"); and

WHEREAS, the Senior Mortgagee is unwilling to make a loan to
Borrower, which loan is secured by the Mortgaged Premises unless
the Subordinate Mortgage is subordinated to the Senior Mortgage in
the manner hereinafter set forth and the Senior Mortgage is and
becomes the first and prior lien on the Mortgaged Premises;

NOW THEREFORE, in consideration of the mutual premises
contained herein and other good and valuable consideration, the
raceipt and sufficiency of which is hereby acknowledged by the
parties hereto, the Subordinate Mortgagee and the Senior Mortgagee
hereby agree as follows:

1) The Subordinate Mortgage, any other document evidencing,
securing or guaranteeing the indebtedness secured by the
Subordinate Mortgage or otherwise executed in connection with the
Subordinate Mortgage (collectively, together with any extensions,
modifications, substitutions and consolidations thereof, being
hereinafter collectively referred to as the "Subordinate Loan
Documents®) and all advances made thereunder are hereby, and shall
continue to be, subject and subordinate in lien and in payment to
the lien and payment of the Senior Mortgage and any other document
evidencing, securing or guaranteeing the indebtedness secured by
the Senior Mortgage or otherwise executed in connection with Sanlor
Mortgage (collectively, together with any extensions,
modifications, substitutions and consolidations thereof, being
hereinafter collectively referred to as the "Senjor Loan
Documents”), and all advances made thereunder to protect Senior
Mortgagee'’s security interests without regard to the application
of such proceeds together with all interest, prepayment premiums
and all other sums due under the Senior Mortgage, and the note
secured thereby. All of the terms, covenants and conditions of the
Suboxrdinate Mortgage and the Subordinate Loan Documents are hereby,
and shall continue to be, subordinate to all of the terms,
covenants and conditions of the Senior Mortgage and the Senior Loan
Documents. The foregoing shall apply, notwithstanding the
availability of other collateral to the Senior Mortgagee or the
actual date and time of execution, delivery, recordation, filing
or perfection of the Senior Mortgage or the Subordinate Mortgage,
or the lien or priority of payment thereof, and notwithstanding the
fact that the Senior lLoan or any claim for the Senior Loan 1is
subordinated, avoided or disallowed, in whole or in part, under
Title 11 of the United States Code (the "Bankruptcy Code") or other
applicable federal or state law. In the event of a proceeding,
whether voluntary or involuntary, for insolvency, liquidation,
reorganization, dissolution, bankruptcy or other similar proceeding
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pursuant to the Bankruptcy Code or other applicable federal or
state law, the Senior Loan shall include all interest accrued on
the Senior Loan, in accordance with and at the rates specified in
the Senior Loan Documents, both for periods before and for periods
after the commencement of any of such proceedings, even if the
claim for such interest is not allowed pursuant to applicable law.

2) In addition, without 1limiting the foregoing, the
Subordinate Mortgagee agrees that all rights of the Subordinate
Mortgagee under the Subordinate Mortgage or under the Subordinate
Loan Documents in and to the Mortgaged Premises and the proceeds
thereof (including assignments of leases and rents, issues and
profits and the rights with respect to insurance proceeds and
condemnation awards) shall be expressly subject and subordinate:

(a) to the rights of the Senior Mortgagee in and to the
Mortgaged Premises and the proceeds thereof including
assignments of leases and rents, issues and profits and
rights with respect to insurance proceeds and
condemnation awards) on the terms set forth in the Senior
Mortgage and the Senior Loan Documents; and

b) to any and all advances made and other expenses incurred
under, and as permitted in, the Senior Mortgage and the
Senlor Loan Documents.

3) The Subordinate Mortgagee hereby represents and warrants
that (a) it is now the owner and holder of the Subordinate
Mortgage; (b) the Subordinate Mortgage is now in full force and
effect; (c) the Subordinate Mortgage has not been modified or
amended except for that certain First Modification to Mortgage and
Other Loan Documents of even date herewith; (d) no notice of
default has been given by the Subordinate Moftgagee to the Borrower
and to the best of the Subordinate Mortgagee's knowledge without
investigation, the Borrower is not in default in the observance
and/or performance of any of the obligations thereunder required
to be observed and performed by the Borrower; (e} to the best of
the Subordinate Mortgagee's knowledge without investigation, no
event has occurred, which, with the passing of time or the giving
of notice or both would constitute a default thereunder; (f) all
payments due thereon to and including the date hereof, have been
paid in full; (g) the principal balance of the Subordinate Note
secured by the Subordinate Mortgage is $1,475,002.53; (h) the fixed
rate component of interest on the principal balance shall be
calculated at the annual rate of 10.5% plus additional interest
under the Additional Interest Agreement dated April 13, 1987; (i)
no scheduled monthly payments under the Subordinate Note have been
prepald; (j) the Subordinate Loan does not provide for negative
amortization; (k) the Subordinate Loan does provide for the payment
of a prepayment fee in connection with the acceleration or maturity
of the Subordinate Loan; (1) the Subordinate Loan is non-recourse
with respect to the observance and performance by Borrower of all

3

- - -



e e g @ . P K LR LTI Tt T - T
- agemm -MHML-*::-—:-JH- l\...l."'-q-l-.-.l. B e e .. .. j:‘a'fllf-l. X o m" -f--":.l- L ! N g 1 1 ' ;
' N 'y

LK

-+ . b s
E R} 3 o _.. ; ., ' '|i i I"._-'q- b
. o PR LY . . . n
al -
] L] i r
' . LI |
"_ ) LI * ' ' ] Ty -
TR . . ¥ -
L[] ' .
L . '
II',:I" . X I i “
. . a b . B . »
L . .- 1 TR .
. - - L]
. - - r " . -
\ .

r

ite obligations thereunder (with certain exceptions to the non-
recourse provisions) and the Mortgaged Premises is the only
collateral secured by the Subordinate Loan; and (m) any rights of
the Subordinate Mortgagee in and to the lien, estate or other
interest in the Mortgaged Premisea (except for guarantees of the
indebtedness) is not subject to the rights of any third parties by
way of subrogation, indemnification or otherwise.

1) The Subordinate Mortgagee hereby agrees that so long as
any sum shall remain outstanding on the Senior Mortgage:

(a) The Subordinate Mortgagee shall simultaneocusly send to
the Senior Mortgagee due notice of all defaults under the
Subordinate Mortgage as well as copies of all notices required to
be delivered to the Borrower under the Subordinate Mortgage.
Notice under the Subordinate Mortgage shall not be deemed effective
until such notice has been received by the Senior Mortgagee. The
Senior Mortgagee shall have the right, but shall not have any
obligation whatsoever, to cure any such default within ten (10)
days after the expiration of the applicable grace period permitted
to the Borrower under the Subordinate Loan Documents.

Furthermore, with respect to non-monetary defaults under the
Subordinate Loan Documents, if (i) such non-monetary default is
not susceptible to being cured with reasonable effort within such
ten (10) day period, (ii) the Senior Mortgagee, within such ten
(10) day period, gives the Subordinate Mortgagee written notice of
its intention to cure any such default, (iii) during the time in
which the Senior Mortgagee is curing such default, all other
obligations evidenced or secured by the Subordinate Loan Documents
garﬂ at all timee paid and performed in a complete and timely

fashion, and (iv) thereafter, the Senior Mortgagee promptly
¥4 commences and diligently prosecutes the cyre to completion, the
Subordinate Mortgagee shall not commence ahy Enforcement Action
(hereinafter defined) permitted herein. Nothing contained in this
agreement shall be deemed or construed to require the Senior
Mortgagee to commence or continue to prosecute any such cure to
completion or prevent the Senior Mortgagee from discontinuing such
cure.

PA
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The term "Enforcement Action” shall mean, with respect to the
Subordinate Loan, the acceleration of all or any part of the
Subordinate Loan, any foreclosure proceeding, the exercise of any
power of sale, the acceptance by the Subordinate Mortgagee of a
deed or assigmment in lieu of foreclosure, the obtaining of a
receiver, the seeking of default interest, the taking of possesgsion
or control of, the suing on the Subordinate Note or any guaranty
in favor of thae Subordinate Mortgagee, the exercising of any
banker’s lien or rights of set-off or recoupment, or the taking of
any other enforcement action against the Mortgaged Premises;

The Senior Mortgagee agrees to give the Subordinate Mortgagee

4




b = by o o me M — L

ST . TELNORTE barna a Sy e T Al

BOOK 322FAGE 43

F

the same notice and cure rights respecting the Senior Loan
Documents as are set forth in this paragraph 4(a) with respect to
the Subordinate Loan Documents.

(b) Subject to paragraph 4 (a) herein, the Subordinate
Mortgagee shall not, unless the Senior Mortgagee shall have
received prior written notice of Subordinate Mortgagee’s intention
to do the following, declare a default under the Subordinate
Mortgage with respect to the Mortgaged Premises ox accelerate the
indebtedness secured by the Subordinate Mortgage against the
Mortgaged Premises .-or commence any action to foreclose the
Subordinate Mortgage against the Mortgaged Premises or take any
other Enforcement Action;

(c) In the event (1) the Senior Loan becomes due or 1=
declared due and payable prior to its stated maturity, (1i) the
Subordinate Mortgagee receives any payment of principal or interest
from Borrower, in part or in whole, under the Subordinate Mortgage
contrary to the terms of the Senior Loan Documents or Borrower is
in default under the Senior Loan Documents, or (1iii) any
distribution, division or application, partial or complete,
voluntary or involuntary, by operation of law or otherwise, of all
or any part of the property, assets or business of the Borrower or
the proceeds thereof, in whatever form, to any creditor or
creditors of the Borrower or to any holder of indebtedness of the
Borrower by reason of any liquidation, dissolution or other winding
up of the Borrower or its business, or of any receivership or
custodianship for the Borrower of all or substantlally all of its
property, or of any solvency or bankruptcy proceedings or
assignment for the benefit of creditors or any proceeding by or
against the Borrower for any relief under any bankruptcy,
reorganization or insolvency law or laws, federal or state, or any
law, federal or state, relating to the relief of debtors,
readjustment of indebtedness, reorganization, composition or
extension, then, and in any such event and after receipt of written
notice from Senlor Mortgagee to Subordinate Mortgagee that such
event has occurred, any payment or distribution of any kind or
character, whather in cash, property or securities which shall be
payable or deliverable from Borrower with respect to any or all of
the Subordinate Loan after such receipt of written notice or which
is recelved from Borrower by the Subordinate Mortgagee after such
recelpt of written notice, during the term of the Senior Mortgage,
shall be held in trust by the Subordinate Mortgagee for the benefit
of the Senior Mortgagee and shall forthwith be paid or delivered
directly to the Senior Mortgagee for application to the payment of
the Senior Loan to the extent necessary to make payment in full of
all sums due under the Senior Loan remaining unpaid after giving
effect to any concurrent payment or distribution to the Senior
Mortgagee. In any such event, the Senior Mortgagee may, but shall
not be obligated to, demand, claim and collect any such payment or
distribution that would, but for these subordination provisions,
be payable or deliverable by Borrower with respect to the

5
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Subordinate Loan. In the event of the occurrence of (i), (1i) or
(1ii) above and until the Senior Loan shall have been fully paid
and satisfied and all of the obligations of the Borrower to the
Senior Mortgagee have been performed in full, no payment shall be
made to or accepted by the Subordinate Mortgagee from Borrower in
respect of the Subordinate Loan unless same is held in trust by
Subordinate Mortgagee and applied pursuant to the terms hereof;

(d) No tenant under any lease of any portion of the Mortgaged
Premises will be made a party defendant in any foreclosure of the
Subordinate Mortgage nor will any Enforcement Action or any other
action be taken that would terminate any leases or other rights
held by or granted to or by third parties with respect .to the
Mortgaged Premises;

(e) If any action or proceeding shall be brought to foreclose
the Subordinate Mortgage or commence any other Enforcement Action,
no portion of the renta, issues and profits of the Mortgaged
Premises shall be collected except through a receiver appointed by
the court in which such foreclosure action or proceeding is
brought, after due notice of the application for the appointment
of such receiver shall have been given to the Senior Mortgagee in
writing and the rents, issues and profits so collected by such
receiver shall be applied first to the payment and maintenance of
taxes and insurance on the Mortgaged Premises, and then to the
payment of principal and interest due and owing on the Senior
Mortgage; if during the pendency of any such foreclosure action or
proceeding an action or proceeding shall be brought by the Senior
Mortgagee for the foreclosure of the Senior Mortgage and an
application 1s made by the Senior Mortgagee for an extension of
such receivership for the benefit of the Senior Mortgagee, all such
rents, issues and profits held by such receiver as of the date of
such application shall be applied by the receiver solely for the
benefit of the Senior Mortgagee, and the Subordinate Mortgagee
shall not be entitled to any portion thereof until all sums due and
owing pursuant to the Senior Mortgage have been paid in full and
applied as aforesaid; and notice of the commencement of any
foreclosure of the Subordinate Mortgage shall be given to the
Seanior Mortgagee and true copies of all notices thereof and papers
served or entered in such action shall be delivered to the Senior

Mortgagee;

(f) In the event the Senior Mortgagee shall release, for the
purposes of restoration of all or any part of the improvements on
or within the Mortgaged Premises, its right, title and interest in
and to the proceeds under policies of insurance thereon, and/or its
right, title and interest in and to any awards, or its right, title
and interest in and to other compensation made for any damages,
losses or compensation for other rights by reason of a taking in
eminent domain, the Subordinate Mortgagee shall release for such
purpose all of its right, title and interest, if any, in and to all
such insurance proceeds, awards or compensation and the Subordinate

6
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Mortgagee ,agrees that the balance of such proceeds remaining shall
be appliad to the reduction of principal under the Senior Mortgage
and if the Senior Mortgagee holds such proceeds, awards or
compensation and/or monitors the disbursement thereof, the
Subordinate Mortgagee agrees that the Senior Mortgagee shall also
hold and monitor the disbursement of such proceeds, awards and
compensation to which the Subordinate Mortgagee is entitled.
Nothing contained in this Agreement shall be deemed to require the
Senior Mortgagee, in any way whatscever, to act for or on behalf
of the Subordinate Mortgagee or to hold or monitor any proceeds,
awards or compensation in trust for or on behalf of the Subordinate
Mortgagee, and all or any of such sums so held or monitored may be
commingled with any funds of the Senior Mortgagee;

If the Subordinate Mortgagee shall acquire by
indemnification, subrogation or otherwise, any lien, estate, right
or other interest in the Mortgaged Premises, that lien, estate,
right or other interest shall be subordinate to the Senior Mortgage
as provided herein, and the Subordinate Mortgagee hereby waives any
and all rights it may acquire by subrogation or otherwise to the
lien of the Senior Mortgage or any portion thereof;

(h) The Subordinate Mortgagee shall not pledge, assign,
hypothecate, transfer, convey or sell the Subordinate Note,
Subordinate Mortgage or any interest in the Suborxrdinate Mortgage
or modify, waive or amend any of the terms or provisions of the
Subordinate Mortgage, without the prior written consent of the
Senior Mortgagee.

(1) As to all leases now or hereafter in effect with raspect
to the Mortgaged Premises, the Subordinate Mortgagee agrees to
approve all leases which are approved by the Senior Mortgagee. The
Subordinate Mortgagee shall also enter into recognition and non-
disturbance agreements with any tenants "to whom the Senior
Mortgagee has granted recognition and nondisturbance, on the same
terms and conditions given by the Senior Mortgagee;

(j) The Subordinate Mortgagee hereby expressly consents to
and authorizes, at the option of the Senior Mortgagee, the release
of all or any portion of the Mortgaged Premises from the lien of
the Senior Mortgage, and hereby waives any equitable right in
respect of marshalling it might have, in connection with any
ralease of all or any portion of the Mortgaged Premises by the
Senior Mortgagee under the Senior Mortgage, to require the separate
sales of any portion of the Mortgaged Premises or to require the
Senior Mortgagee to exhaust lts remedies against any portion of the
Premisea, or any combination of the portions of the Mortgaged
Premises or any other collateral, or to require the Senior
Mortgagee to proceed against any portion of the Mortgaged Premises
or combination of the portions of the Mortgaged Premises or any
other collateral, before proceeding against any other portion of
the Mortgaged Premises or combination of the portions of the

7

r
[
I
it ot
' E._ ™ '_dft :1
- Lt ‘L
5_1..- -“ - .IT‘ 1,
.l:‘ ;_l::t J _'. . '-‘ l.
5 P T =T
* L b -t
; . il HE :
¢ K R
™ _._"?"2“1.;.L T -._' 1 NE
1 g ta '-":' AT
. nr ns
Poode B
o .-':.’.’,-,,- Ak D
S - r :
. ."1-,:.'_.."-' '-,.l'!:"- 'j:.‘
-, _'_" b "l - .l.. . 4y
:: .- ..1.;..:'.. ,_':1-.-}.-. ..:-.!'I-
. .‘1;!:‘-!-_- . .-:{_{1 . ...':_: =
Y A R B
ot B af g e L N
: T e A
"':II T N ] . T o -+
"p".-.I,!,- trang 'I. e
" - a‘"‘\',:.' LI ..,
L Vi ¢
.f . " - - e w n .
i R Lt et
. .'w_ I I-..Tr.' '.’l;_
!E-":- - " Tl F I
: § .;1.." A d 3
' . - - a S
L .'-i-""{-'t: ’ P rI.‘.' 1 2 :
' ey ‘f:r-r' 5'-'.1&"; |
] [l = - [
- T b TR
. q"J '._-_ ) '
. T oyt
i. 'li ﬁ'. '-'-‘L..".'
: R ... . i..;* "I'_'
: 2R T

-
| o,
P 1a

", Sl

] ool - - "

. Ly e RN PR AR PR L R
AT LT N LR I [ L R
. ] . — r
.
.
.



P PRI E 1 T : . . . T T T ST Tl .
Ll Lﬁ"r.-.'..'.;l'r' e T L S LT r: ; j‘i’ i . R WS B R o ot S TR A e ! ek
N L . - Cae et Yt Foaoo 1 - - R R LA T .. -: "
ALY ) SELPPI PR A U B L N UL ST : L RN ek I cEr o] . BN
I I b .- LR T FO TR Sl —— w ) mde _ . e W e ad _i M T TR Y, r4 L T =4 -t
. o ' ' ' " '
* ' . .._' . . . -
. + \ . F
. 1 . . - r A

1
"

'

Mortgaged Premises, and further, in the event of any foreclosure,
the Subordinate Mortgagee hereby expressly consents to and
authorizes, at the option of the Senior Mortgagee, the sale, either
separately or together, of all or any portion of the Mortgaged
Premises;

(k) The Subordinate Mortgagee shall not collect payments for
the purpose of escrowing taxes, assessments or other charges
imposed on the Mortgaged Premises or insurance premiums due on the
insurance policies required under the Senior Mortgage or the
Subordinate Mortgage if the Senior Mortgagee is collecting payments
for such purposes, however, the Subordinate Mortgagee may collect
payments for such purposes if the Senior Mortgagee 1is not
collecting the same, provided such payments shall be held in trust
by the Subordinate Mortgagee to be applied only for such purposes;

(1) After request by the Senior Mortgagee, the Subordinate
Mortgagee shall within ten (10) days furnish the Senior Mortgagee
with & statement, duly acknowledged and certified setting forth
the original principal amount of the note evidencing the
indebtedness of the Subordinate Mortgage, the unpaid principal :
balance, all accrued but unpaid interest and any other sums due
and owing thereunder, the rate of interest, the monthly payments
and that there exists no defaults under the Subordinate Note and
the Subordinate Mortgage;

(m) In any case commenced by or against the Borrower or a
general partner of Borrower under Chapter 11 of the Bankruptcy Code
or any similar provision thereof or any similar federal or state
statute (a "Reorganization Proceeding”), the Senior Mortgagee shall
have the exclusive right to exercise any voting rights in respect
of the Senior Mortgage and the other Senior Loan Documents, and the
Subordinate Mortgagee shall have the exclusive right to exercise
any votlng rights in respect of its claims against the Borrower or
the general partners of the Borrower, except that without the
consent of the Senior Mortgagee, the Subordinate Mortgagee shall
not have the right to vote affirmatively in favor of any plan of
reorganization unless the Senior Mortgagee grants its permission
thereto or the Senior Mortgagee votes to accept such plan;

BOOK 322?&GE 46

(n) In any Reorganization Proceeding with respect to the
Borrower or any general partner of the Borrower, (a) the
Subordinate Mortgagee shall file a proof of claim in respect of
its claims against the Borrower or any general partner of the
Borrower and shall send to the Senior Mortgagee a copy thereof
together with evidence of the filing with the appropriate court or
other authority, (b) if the Subordinate Mortgagee should fail to
file such Proof of Claim by the tenth (10th) business day before
the last day for filing of proofs of claim, or if the Senior
Mortgagee reasonably believes that the proof of claim so filed is
less than the proper amount thereof, then the Senior Mortgagee may
file such proof of claim, or corrected proof of claim, on behalf

8
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of the Subordinate Mortgagee, and (c) if objection is made to the
allowance of any claim of the Subordinate Mortgagee, the Senior
Mortgagee shall have the right to intervene and fully participate
in such proceedings and if such rights are denied and the
Subordinate Mortgagee fails to defend such claim, then the Senior
Mortgagee may defend such claim in the name of the Subordinate

Mortgage: and

(o) To the extent any payment under the Senior Loan Documents
(whether by or on behalf of the Borrower, as proceedas of security
or enforcement of any right of setoff or otherwise) is declared to
be fraudulent or preferential, set aside or required to be paid to
a trustee, receiver or other similar party under any bankruptcy,
insolvency, receivership or similar law, then if such payment is
recovered by, or paid over to, such trustee, recaiver or other
similar party, the Senior Loan or part thereof originally intended
to be satisfied shall be deemed to be reinstated and outstanding
as if such payment had not occurred. |

5) The Senior Mortgagee hereby consents to the continuation
of the Subordinate Mortgage on the Mortgaged Premises subject to
the terms of this agreement. This consent {is limited to the
Subordinate Mortgage described above and shall not be deemed to
(a) be a consent to any future encumbrances or to any modification,
renewal, extension or increase of the Subordinate Mortgage, (b) be
a walver of the limitation on further encumbrances contained in the
Senior Mortgage, (c) be a consent to or waiver of any other term
or condition of the Senior Mortgage, or (d) prejudice any right or
rights which the Senior Mortgagee may now or in the future have
under or in connection with the Senior Mortgage.

6) The Senior Mortgagee and the Subordinate Mortgagee shall
coopaerate fully with each other in order to promptly and fully
carry out the terms and provisions of this'agreement. Each party
hereto shall from time to time execute and deliver such other
agreements, documents or instruments and take such other actions
as may be reasonably necessary or desirable to effectuate the terms
of this Agreement.

7) No failure or delay on the part of any party hereto in
exexcising any right, power or remedy hereunder shall operate as
a waiver thereof, nor shall any single or partial exercise of any
such right, power or remedy preclude any other or further exercise
thereof or the exercise of any other right, power or remedy
hereunder.

8) Each party hereto acknowledges that to the extent that
no adequate remedy at law exists for breach of its obligations
under this Agreement, in the event either party fails to comply
with its obligations hereunder, the other party shall have the
right to obtain specific perxformance of the obligations of such
defaulting party, injunctive relief or such other equitable relief

9
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as may be available.

9) Any notice to be given under this Agreement shall be in
writing and shall be deemed to be given when received by the party
to whom i1t is addressed. Notices shall be in writing and sent by
registered mall, hand delivery or by special courier (in each case,
return receipt requested). Notices to the other party hereto shall
be sent to the address first set forth herein or such other address
or addressees as shall be designated by such party in a written
notice to the other parties.

10) In the event of any conflict between the provisions of
this Agreement and the provisions of the Subordinate Mortgage or
the Subordinate Mortgage Loan Documents, the provisions of this
Agreement shall prevatil.

11} No person, including, without limitation, Borrower, other
than the parties hereto and their successors and assigns as holders
of the Senior Mortgage and the Subordinate Mortgage shall have any
rights under this Agreement.

12y This Agreement may be executed in two or more
counterparts each of which shall be deemed an original but all of
which together shall constitute one and the same instrument.

13) No amendment, supplement, modification, waiver or
termination of this Agreement shall be effective against a party
against whom the enforcement of such amendment, supplement,
modification, wailver or termination would be asserted, unless such
amendment, supplement, modification, waiver or termination was made
in a writing signed by such party.

14) In case any one or more of the prgyisions contained in
this Agreement, or any application thereof, shall be invalid,
illegal or unenforceable in any respect, the validity, legality
and enforceability of the remaining provisions contained herein,
and any other application thereof, shall not in any way be affected
or impaired thereby.

15) This Agreement shall be construed in accordance with and
governed by the laws of the State cof Alabama.

BOOK 3221%5 48

16) This Agreement shall bind and inure to the benefit of
the Senior Mortgagee and the Subordinate Mortgagee and their
respactive Buccessors, permitted transferees and assigns.

(SIGNATURES APPEAR ON SUCCEEDING PAGE)
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IN WITNESS WHEREOF, the parties have duly executed this
Agreement as of the day and year first above written. i
SENIOR MORTGAGEE:
THE PRUDENTIAL INSURANCE COMPANY OF
AMERICA, a New Jersey corporation
SUBORDINATE MORTGAGEE: -
AMSOUTH BANK N.A., a national
banking association
STATE OF GEORGIA )

COUNTY oF (oR8 )

I, the undersigned, a notary public in and for said county in
said state, her y certify that 5" L. @ukf/_(, whose

name as d.we s;dcd't‘: of The Prudential Insurance C‘nmpany

of America, a New Jersey corporation, is signed to the foregoing
instrument, and who is Xnown to me, acknowledged before me on this

day that, heing informed of the contents of said instrument, he,

as such officer and with full authority, executed the same -
voluntarily for and on behalf of said corporation.

—_
-

Given under my hand and official seal this the {2&/_7 day of

doscembenr , 1990.

BOOX 322PAGE 49

Hntary . T
My Commission Expires: -
. [Notary Public, Cobb County, Georgia

§ My Commission Expires Jan. 29, 193}

--”-"
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STATE OF ALABAMA )

COUNTY OF JEFFERSON )

I, the undarﬂignad a notary public in and for said county in

said stata er certify that E whose name
# of AmSouth Bank, N.A., a national
on,

bankingﬂussncint Is signed to the fnreguing instrument, and who
is known to me, acknowledged before me on this day that, being
informed of the contents af said instrument, he, as such officer
and with full authority, executed the same voluntarily for and on
behalf of said national banking association.

" Given, under my hand and official seal this the zwday of
QM , 1990.

c
My on Expires: ffll /% /

THIS DOCUMENT PREPARED BY:

Deborah A. Pickens

Spain, Gillon, Groom, Blan & Nettles
The Zinszer Building

2117 Second Avenue North

Birmingham, Alabama 35203

(205) 328-4100 »
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Commence at the Southeast corner of the Northwest One Quarter of Section 30,
Township 19 South, Range 2 West, Shelby County, Alabama; run thence in a
Weaterly direction along the South line of said Quarter Section for a distance
of 2,300.55 feet; thence turn an angle to the right of 86 degrees and run ip a
Northweaterly direction along the Northeasterly right of way of U.S. Highway
No. 31 South for a distance of 1,096.8Y4 feet; thence turn an angle to the right
of 101 degrees, 03 minutes, 10 seconds and run in an Easterly direction for a

distance of 3U6.16 feet to the point of beginning; from the point of begi

thus obtained thencse turn an angle to the left of 71 degrees, 19 minutes, 50
:aunnda and run in a Northeasterly direction for a distanoce of 580 feet; thence
urn an angle to the right of 18 degrees minutes, 22 seconds and run i
Northeaaterly dirantinnggor a diutaEE: nf ggS.SH fuaﬁ; ne
thence turn an angle to the right of 101 degrees, 40 minutes, 03 seconds and
run in a Southeasterly direction for a distance of 526.96 feet; thence turn an

.angle to the right of 31 degrees, 30 minutes and run in a Southeasterly
direction for a distance of 176.65 feet; thence turn an angle to the right of

00 degrees, 14 minutes, 53 seconds and run in a Southeasterly direction for a
distance of 60 feet; thence turn an angle to the left of 90 degrees to the
tangent of the following desoribed course; said course being situated on a
curve to the left having a central angle of 15 degrees, 10 minutes, 25 seconds
and a radius of #38.82 feet; thence run in a Northeasterly direction along the
are of said ourve for a distance of 116,21 feet to the end of said curve and
the point of beginning of a curve to the right, said curve having a central
angle of 87 degrees, 12 minutes, 41 seconds and a radius of 25 feet; thence run
along the aro of said curve to the right in a Northeasterly, Easterly and
Southeasterly direction for a distance of 38.05 feest to the end of said curve;
thence run dlong the tangent if extended to last described course in a

Southeasterly diveotion.for a distance of ¥24.16 fest to the point of beginning
of a curve tc the right, said curve having a central angle of 19 degrees, 26

minutes, 05 seconds and a radius of 349.57 feet; thence run along the are of
said curve in a Southeasterly direction for a distance of 118.57 feet to the
end of sald curve; thence run along the tangent extended to said curve in a
Southeasterly direotion for a distance of 20.40 feet to the point of beginning
of a curve to the left, aald ourve having a central angle of 12 degrees, 15
minutes, O4 seconds and a radiua of 889.71 feet; thence run along the arc of
sald curve in a Southeasterly direation for a distance of 150.24 feet to the
end of sald curve and the point of beginning of a curve to the right, sald
curve having a central angle of 93 degrees, 01 minutes, 06 seconds and a radiua’
of 25 feet; thence run along the aro of said curve to the right in a
Southeasterly and Southwesterly direction for a distance of 40.59 feet to the
end of sajd curve and the point of beginning of a curve to the right, aald
ourve having a central angle of 25 degrees, 18 minutea and a radius of 483.33

-feety thenocs run along arce of said curve in a Northwesterly direction for a

distance of 213.43 feet to the end of said curve; thence run along ths tangent
extended to said curve in a Northwesterly direction for a distance of 35.TH
feat to the point of beginning of a ourve to the left, said curve having a
central angle of 25 degrees, 39 minutes, 10 seconds and a radius of 271.57
fest; thence run along the arce of said curve in a Northwesterly and
Southweaterly direction for a distance of 121.59 feet to the end of said curve
and the point of beginning of a curve to the right, said curve having a ceintral
angle of 20 degrees, 18 minutes, 07 seconds and a radius of 591.13 feet; thence
run along the arc of sald curve in a Southweaterly, Westerly and Northweaterly
direction for a distance of 209.46 feet to the end of said curve; thence turn
an angle to the right from tangent of laat described course of 34 degrees, §5
minutes, 04 seconds and run in a Northwesterly direction for a distance of
307.91 feet; thenoce turn an angle to the right of 44 degrees, 55 minutes, 56
seoonds and run in a Northerly direction for a distance of 142,00 feet; thence
turn an angle to the left of 8Y4 degrees, 31 minutes, 38 seconds and run in a
Northwesterly direction for a distance of 335.53 feet; thence turn an angle to

the right of 40 degrees, 30 minutes, and run in a Northwesterly direction for a
Afrtan-a ~f 1E2 O1 ot F- 1] - 800 .90y L8 "
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Together with a perpetual easement for sanitary sewer pipeline over, ;1ung and

through the following desceribed real estate for the benefit of the real
property described hereinabove:

Description of a 20 foot wide sanitary sewer easement situated in the SE 1/4 o
the NW 1/4 of Section 30, Township 19 South, Range 2 West, Shelby County,
Alabama, the centerline of which is more particularly described as follows:
From the Southeast corner of the SE 1/4 of the NW 1/‘ of Section 30, Township
19 South, Range 2 West, Shelby County, Alabama, run West along the South line
of sald SE 1/4 of the WW 1/4 for a distance of 1170.59 feet; thence turn an
angle to the right of 110 degrees, 52 minutes, 50 seconds and run in a
Northeasterly direction for a distance of 32.41 feat to the center of an
existing sanitary sewer manhole and the point of beginning of the centerline of
the 20 foot wide sanitary sewer easement herein described, from the point of
beginning, thus obtained, continue along the last described course for a
distance of 175.15 feat; thence turn an angle to the left of 15 degrees, 58

minutes, 58 seconds and run in a Northeasterly direotion for a distance of
178.66 feet; thence tuwrn an angle to the right of 8 degrees, 19 minutes, 00

seconds and run in a Northeasterly direction for a distance of 160.00 feet,
more or less, to a point on the Southern boundary line of the above described
property, and the end of aaid sanitary sewer easement,

ALSO, rights to the use of an easement 15 feet in width for sanitary asewer
easament over, along and through that gertain property desoribed in the
easenent recorded in Real Record 97, page 535 in the Probate Office of Shelby

County, Alabama.

ALSO, rights to ‘the use of an easement for enjoyment in and to all Community

Facilities as set out in Section 6.2 of the Amendment No. 2 to the Declaration
of proteotive Covenants, ents, Easements, Charges and Liena for
Riverchase (Busineass) recorded in Real 19, Pagg 633 et aeq.

AL30, rights to the use of a 20 foot sanitary sewer easement as shown on the
survey of Laurence Weygand, dated November 27, 1990, and as ashoun on the
reocrded plat of Riverchase Properties Second Additon to Riverchase, as
racorded in Map Book 9, Page 40, in the Probate Office of Shelby County,

'Alabama.
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