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S/

AGRFEMENT AND CERTIFICATE OF LIMITED PARTNERSHIP
OF

TRACE CROSSINGS, LTD.
(An Alabama Limited Partnership)

THE PARTNERSHIP INTERESTS IN TRACE CRGSSINGS, LTD, REPRESENTED BY
THIS ACGREEMENT (THE "INTERESTS") ARE SUBJECT TO THE RESTRICTIONS ON
TRANSFER AND OTHER TERMS AND CONDITIONS SET FORTH IN ARTICLE XI OF THIS
AGREEMENT. THE INTERESTS HAVE BEEN ACQUIRED FOR INVESTMENT AND HAVE NOT
BEEN REGISTERED UNDER (1) ANY STATE SECURITIES LAWS, OR (11) UNDER THE
SECURITIES ACT OF 1933, AS AMENDED FROM TIME TC TIME (THE "1933 ACT").
NEITHER THE INTERESTS NOR ANY PART THEREOF MAY BE OFFERED FOR SALE,
PLEDGED, HYPOTHECATED, SOLD, ASSIGNED OR TRANSFERRED AT ANY TIME EXCEPT
IN COMPLIANCE WITH THE TERMS AND CONDITIONS OF ARTICLE XI OF THIS
AGREEMENT AND (i) PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER
ANY APPLICABLE STATE SECURITIES LAWS OR IN A TRANSACTION WHICH IS EXEMPT
FROM REGISTRATION UNDER SUCH SECURITIES LAWS OR WHICH IS OTHERWISE IN
COMPLIANCE WITH SUCH SECURITIES LAWS AND (ii) PURSUANT TO AN EFFECTIVE
REGISTRATION STATEMENT UNDER THE 1933 ACT OR IN A TRANSACTION WHICH IS
EXEMPT FROM REGISTRATION UNDER THE 1933 ACT OR WHICH IS OTHERWISE IN
COMPLIANCE WITH THE 1933 ACT,.
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AGREEMENT AND CERTIFICATE OF LIMITED PARTNERSHIFP
OF

TRACE CROSSINGS, LID.
(An Alabama Limited Partmership)

This Agreement and Certificate of Limited Partnership of Trace
Crossings, Ltd. {8 entered into as of February 2f , 1988, by and among
Harbert Land Corporation, an Alabama corporation, as the General
Partner, and those persons named in Schedule A hereto, as Limited
Partners,

RECIIAL

WHEREAS, the parties hereto desire to form a limited partnership
under the laws of the State of Alabama for the purpose and on the terms
herein provided.

NOW, THEREFORE, the parties hereto, intending to be legally bound,
do hereby agree as follows!:

ARTICLE 1
Defined Terms

1.1. pefinitions. As used in this Agreement, the following terms
shall have the meanings set forth below:

naot" means the Revised Alabama Limited Partnership Act, §§ 10-9A-

1, et seq,, Code of Algbama, 1975 (Supp. 1986), as it may be amended
from time to time, and any successor to such Act.

“Agreement™ means this Agreement and Certificate of Limited Part-

nership, as it may be amended, supplemented or restated from time to
time,

"Capital Account" means the capital account established and main-
talned for a Partner pursuant to Section 4.4,

*Capital Contribution" means any cash which a Partner contributes
to the Partnership pursuant to Article IV,

nCortificate of Limited Partnership™ means the Certificate of
Limited Partnership filed with the Judge of Probate of Shelby County,

Alabama, as it may be amended or restated from time to time.
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"Code” means the Internal Revenue Code of 1986, as amendad from
time to time or any successor to such Code. Any reference herein to a
specific section or sections of the Code shall be deemed to include a
reference to any corresponding provision of future law.

"Fiscal Year”™ means the twelve (12) months ending January 31 of

each year,.

"General Partner" means Harbert Land Corporation, an Alsabama
corporation, or any successor general partner admitted as such pursuant
to the provisions of this Agreement.

" t c Co bution” with respect to a Partner means the
amount set forth on Schedule A attached hereto.

"Interest” shall have the meaning set forth on the front page of
this Agreement.

"Joint Vepnture" means the joint wventure formed pursuant to the
Joint Venture Agreement.

"Joint Venture Agreement” means the Joint Venture Agreement by and

between USR and Harbert Properties Corporation, an Alabama corporation,
dated as of December 24, 1986.

"Joint Venture Interest" means the interest held by Harbert Proper-

ties Corporation under the Joint Venture Agreement.

"Legal Representative" has the meaning specified in Section 11.2-
(b} (1).

"Limited Partner” means any Person who is a limited partner of the
Partnership (whether an initial Limited Partner, an additional Limited
Partner or a substituted Limited Partner), and shown as a Limited
Partner on the books and records of the Partnership.

"Liquidator" has the meaning specified in Section 12.3.
"Majorjty Interest"” means more than fifty percent (50%) of all

Percentage Interests issued as shown on the books and records of the
Partnership,

"Non-Remitting Partner" has the meaning specified in Section 4.3-
(b).

"Notifying Paytper® has the meaning specified in Section 11.2-
(a)(1).

"Option Agreement™ means the Option Agreement by and between USR

and the Joint Venture,
"Option Land" has the meaning specified in Article III.

"Parther" means the General Partner or a Limited Partner.
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"Partnership” means the limited partnership formed pursuant to this
Agreement, as said limited partnership may from time to time be con-

stituted.

"Parcentage Interest™ means, as to any Partner, the percentage

interest set forth opposite said Partner's name on Schedule A attached
hereto. The Percentage Interest shall be adjusted to reflect transfers
of Interests, in whole or im part, and as provided in Article IV of this

Agreement,

“Persop" means an individual, or a partnership, corperation, trust,
estate, unincorporated organization, association or other entity.

*Reconstituted Partnership” means the new limited partnership

formed in the mammer described in Section 12.2,

"Repaining Partners®™ has the meaning specified in Section 11.2(a) -

(1).
"Remitting Partner® has the meaning specified in Section 4.3(b)(1).
"Selling Partper™ has the meaning specified in Section 11.3.
»Surviving Partner® has the meaning specified in Section 11.2-
(b)(1).

"USR" means USR Realty Development, a division of U. S. Diversified
Group, USX Corporation, a Delaware corporation.

"VYaluation Date® has the meaning specified in Section 11.3.

ARTICLE 11
Formation

2.1. Feormation. The parties hereto agree that Trace Crossings,
Ltd., shall, from and after the acceptance for filing of the initial
Certificate of Limited Partnership by the Judge of Probate of Shelby
County, Alabama, be a limited partnership formed under and pursuant to
the provisions of the Act. The rights and liabilities of the Partners
and the administration and termination of the Partnership shall be
governed by the Act, except as herein otherwise expressly provided.

2.2. wi= x LA 2 B2yl SLergay - : ]

e The business of the Partnership shall be conducted
under the name "Trace Crossings, Ltd."™ The Partnership's business may
be conducted under any other name or names deemed necessary or appropri-
ate by the General Partner. The address of the principal place of
business of the Partnership shall be One Riverchase Parkway South,
Birmingham, Alabama 35244. The registered office of the Partnership
shall be One Riverchase Parkway South, Birmingham, Alabama 35244, and
the registered agent for the service of process on the Partnership at
such registered office shall be J. William Powers, III. The General

-3 -
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Partner may at any time change the location of the Partnership's prin-
cipal place of business and may establish additional offices. Notifica-
tion of any change in the facts set forth In this Section 2.2 shall be
given to the Limited Partners within thirty (30) days after such change.

2.3, dd es o e
(a) The name and address of the General Partner is as follows:

Harbert Land Corporation
One Riverchase Parkway South
Birmingham, Alabama 35244

(b) The name and address of each Limited Partner is setr forth on
Schedule A attached hereto.

2.4, Texm. The Partnership shall commence upon the acceptance for
filing of this initial Agreement and Certificate of Limited Partnership
and shall continue Iin existence until the close of Partnership business
on December 31, 2047, or until terminated prior thereto pursuant to the
provisions hereof,

2.5. Organization Cerctificate, Upon the request of the General

Partner, the parties hereto will execute all certificates and other
documents conforming hereto as may be necessary for the General Partner
to accomplish all filing, recording, publishing and other acts appropri-
ate to comply with all requirements for the formation and operation of a
limited partnership under the laws of the State of Alabama. The parties
hereto alsc agree upon the request of the General Partner to execute any
certificates and other documents conforming hereto as may be necessary
for the General Partner to effect any filing, recording, publishing or
other acts as may be appropriate to comply with requirements of law for
the formation, qualification and operation of a limited partnership, or
a partnership in which the limited partners have limited liability, in
all other jurisdictions where the Partnership shall propose to conduct
business.

ARTICLE TIT
Purpose

The purpose of the Partnership 1s to acquire the Joint Venture
Interest and thereafter to participate in the Joint Venture. The
Partnership's acquisition of the Joint Venture Interest shall be
effective as of January 1, 1988, and all profits and losses during the
period January 1, 1988 to the closing date of transfer shall be
aliocated to the Partnership.

Pursuant to the terms of the Option Agreement, the Joint Venture
has an option with USR (the "Option®) to purchase approximately thirteen
hundred (1,300) acres of land in Jefferson and Shelby Counties, Alabama
{(the "Option Land") through a series of conveyances over a term of
twenty (20) years., The Joint Venture will develop the Option lLand for
various commercial and residential uses in accordance with a Master Land
Use Plan. The Joint Venture will develop the Land in subdivisions of

-4 -
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approximately fifty (50) acres. The Joint Venture will acquire the
acreage from USR, develop the land, gsall the lots, and then proceed
with developing a new subdivision. It is anticipated that acreage for a
new subdivision will be acquired every ten (10) months and that it will
take three (3) vears from the time the acreage is acquired until all the
lots are sold.

As noted above, the Joint Venture will acquire the acreage for each
subdivision through partial exercises of the Option. Upon exercise, USR
will convey the land on which the Option is exercised to the Joint
Venture. The Partnership will be required to pay USR an amount equal to
fifty percent (50%) of the Option purchase price as follows: seventy
percent (70%) of the Partnership's payment shall be In cagh at the time
the Option is exercised, and the remaining thirty percent (30%), plus
Interest at ten percent (10%) per annum from the date the Option 1is
exercised, shall be paid by the Partnership when the acreage 1s de-
veloped and sold. The purchase price is Eight Thousand Five Hundred
Dollars ($8,500.00) per acre and increases during the term of the Option
Agreement.

The development of the Option Land will be financed by & non-
recourse real estate loan from First Commercial Bank in the amount of
Three Million Dollars ($3,000,000.00). The principal amount of the loan
may be increased in the future, depending on the requirements of the
development. The Joint Venture will be able to borrow up to Thirty
Thousand Dollars ($30,000.00) per acre for development costs.

As noted above, the Partnership will be required to make cash
payments to USR at the time a portion of the Option is exercised. The
Partnership may also be required to advance funds for development costs
in the event said costs exceed the amount of the Joint Venture’s loan
from First Commercial Bank. It is also anticipated that the Joint
Venture will borrow funds on an existing Five Hundred Thousand Dellar
(5500,000) l1line of credit it has with First Commercial Bank. It is
critical to an understanding of the purpose and operation of the Part-
nership to recognize that the Partnership's financial eobligations to
the Joint Venture are not limited to any dollar amount. The Partnership
and the General Partner will be required to pay additional funds, and
the Limited Partners will be called upon to participate in their share
of those additional costs. Section 4.4 describes how Partners will be
required to contribute additional capital to the Partnership.

ARTICLE IV
Capital Contributions

4.1. Initial Contribution of the General Partner. The General
Partnmer shall contribute the amount of the Initial Capital Contribution
sat forth opposite its name on Schedule A attached hereto.

4.2. Initial Contributions of the Limited Partnerg. The amount of
the Initial Capltal Contribution of each Limited Partner is set forth

-5 -




on 5chedule A attached hereto. Each Limited Partner shall tender such
amount to the Partnership in cash upon execution of this Agreement,

4.3, Cont

(a} Upon partial exercise of the Option, the General Partner may
call for the Limited Partners to make additional Capital Contributions.
Such amounts will be called for by a written notice of assessment sent
by the General Partner to each Limited Partner, which shall specify the
due date, the amount of the assessment, and the purpose for which the
assessment will be used; provided, however, that the amount of a Part-
ner's assessment shall not exceed such Partner's Percentage Interest of
the total assessment as of the date of the written notice.

(b} If a Limited Partner fails to make full payment of his assess-

ment (a "Non-Remitting Partner"), the General Partner may employ either
of the following:

(1) The General Partner may elect to pay all ox any
portion of the unpaid assessment. If the General Partner does
not elect to pay all of the unpald assessment, each Limited
Partner who pays his assessment in full (a "Remitting
Partner") shall have the right to pay the unpalid portion of
the Non-Remitting Partner's assessment In & ratio equal to the
amount by which each such Remitting Partner's Percentage
Interest bears to the Percentage Interest of all of the
Fartners other than the Non-Remitting Partner. If any
Remitting Partner does not pay his full proportionate share of
the unpaid portion of the Non-Remitting Partner's assessment,
then the remaining unpaid portion of such Non-Remitting
Partner's assessment may be paid by those Remitting Partners
who wish to pay the balance of such assessment In a ratio
equal to the amount by which each such Remitting Partner's
Percentage Interest bears to the total Percentage Interest
owned by all of the Partners who wish to pay the balance of
such agsessment. In any event, after the assessment has been
paid in full, the General Partner shall reduce the Non-
Remitting Partner's Percentage Interest to a percentage equal
to the amount of all Capital Contributions received from the
Non-Remitting Partner divided by the total amount of all
Capital Contributions received from all Partners. The
Percentage Interests of each of the other Partners shall
likewise be recalculated by the General Partner by dividing
the amount of all Capital Contributions received from such
Partner by the total amount of all Capital Contributions
received from all Partners. (See Example Iin Attachment 2 of
the Information Statement partaining to the Partnership), eor
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(11) The General Partner may pay all of the assessment
the Non-Remitting Partner has failed to pay and may retain and
distribute to the General Partner an amount equal to two
hundred percent (200%) of the amount the Non-Remitting Partner
failed or refused to contribute from the distributions that
otherwise would have been made to the Non-Remitting Partner.
Until the General Partner has received the aggregate sum in

-6
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cash equal to two hundred percent (200%) of the sum the Non-
Remitting Partner failed or refused to contribute, all cash
that would have been paid to the Non-Remitting FPartner
pursuant to this Agreement shall instead be paid to the
Ceneral Partner. If the General Partner elects this
alternative, the assessment shall be deemed to have been pald
by the Non-Remitting Partner.

4.4, Capital Accounts.

(a) The Partnership shall establish and maintain for each Partner
a separate Capital Account. Such Capital Account shall be:

(i) 1increased by {A) the amount of all Capital Con-
tributions made by such Partner to the Partnership pursuant to
this Agreement and (B) all 1items of Partnership income and
gain {including income and gain exempt from tax) allocated to
auch Partner, and

(11) decreased by (A) the amount eof all actual and
deemed distributions made to such Partner pursuant to this
Agreement and (B) all items of Partnership deduction and loss
allocated to such Partner.

(b) The provisions of Section 4.4(a) above and other provisions of
this Agreement relating to the maintenance of Capital Accounts are
intended to comply with, and carry out the purposes of, Treasury Regula-
tion Section 1.704-1(b)(2){1lv), as from time to time amended or revised
and any successor thereto; accordingly, in construing any provision of
this Agreement related to Capital Accounts, such provision shall be
interpreted to comport with such Regulation so that all Capital Accounts
are maintained in a manner consistent tharewith.

4.5, Interegt. No intexest shall be paid by the Partnership on
Capital Contributions or on balances in Partner's Capital Accounts.

4.6. No Withdrawal. No Partner shall be entitled to withdraw any
part of his Capital Gontribution or his Capital Account or to receive
any distribution from the Partnership, except as provided herein.

4.7. Loans from Partners. Loans by a Partner to the Partnership
shall not be considered Capital Contributions.

ARTICLE ¥

ion

5.1. Distribution of Available Cash. From time to time and not

less often than quarterly, the General Partner will review the Partner-
ship accounts to determine whether cash distributions are appropriate.
The Partnership will distribute to the Partners, in proportion to their
respective Percentage Interests, funds received by the Partnership and
allocated to their Capital Accounts which the General Partner deems
unnecessary to retain in the Partnership, after taking into account any
anticipated future receipts, for the purpose of paying or serving debt

-7 -
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Incurred by the Partnership.

(a) The costs and revenues and related items of income, gain,
loss, deduction and credit of the Partnership shall be determined and
allocated with respect to each Fiscal Year of the Partnership as of, and
within ninety (90) days after, the end of such Fiscal Year.

(b} All Partnership costs and all items of loss, deduction and
credit arising therefrom in any Fiscal Year shall be allocated and
charged in proportion to each Partner's respective Percentage Interest.

(c} All deductions and credits allowable for federal income tax
purposes and all recapture of any such deductions and eredits shall be
allocated and charged to the Partners in the same manner that the costs
or expenges giving rise to such deductions or credits are allocated and
charged. Each Partner allocated and charged a particular cost or
expense shall bear the consequences of the recapture of such deductions
or credits that are attributable to such cost or expense Iin computing
his taxable income or tax liability.

(d) All Partnership revenues and receipts and all items of income
and gain arising therefrom in any Fiscal Year shall be allocated and
credited Iin proportion to sach Partner's respective Percentage Interest,

(e} In the event of a sale or assignment of an Interest, the
income, gains, losases, deductions and credits of the Partnership for the
Fiscal Year in which such sale or assignment is recognized shall be
allocated pro rata between the assignor and assignee based on the
periods of time during such Fiscal Year that such Interest was owned by
each without regard to the periods during such Fiscal Year in which such
income, gains, losses, deductions and credits of the Partnership were
actually realized.

ARTICLE VI

e and O 0 55.

6.1. Management.

(8) Except as otherwise expressly provided in this Agreement, all
decisions respecting any matter set forth herein or otherwise affecting
or arising out of the conduct of the business of the Partnership shall
be made by the General Partner, and the General Partner shall have the
exclusive right and full authority to manage, conduct, control and
operate the Partnership's business and effect the purposes and provi-
slons of this Agreement. Except as otherwise expressly provided in this
Agreement, the General Partner shall have full authority to do all
things it deems necessary or desirable:

(1) in the conduct of the business of the Partnership,
including, without limitation, (A) the right to enter inte and
perform contracts of all kinds, including without limitation

-8 -
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any contract for sale of any or all of the assets of the Part-
nership and amendments to the Joint Venture Agreement, (B) to
lend or borrow money, (C) to assume, guarantee oOr otherwise
contract for indebtedness and other liabilities, (D) to 1ssue
evidences of indebtedness and secure the same by mortgage,
deed of trust or other lien or encumbrance, (E) to bring and
defend actions at law or in equity, (F) to indemnify any Per-
son against liabilities and contingencies to the extent per-
mitted by applicable laws, and (G) to buy, own, manage, sell,
lease or otherwise acquire or dispose of Partnership assets;
and

(1i) 1in connection with the Partnership’'s participation
in the Joint Venture.

(b) The General Partner shall causa the Agreement and Certificate
of Limited Partnership to be filed as required by the Act and such other
certificates or filings as may be required for the formation and opera-
tion of a limited partnership in the State of Alabama or any other state
in which the Partnership elects to do business. The General Partner
shall thereafter file any necessary amendments to the Agreement and
Certificate of Limited Partnership, including, without limitation,
amendments to reflect additional or successor Partners, and shall other-
wise use its best efforts to do all things (including the appointment of
registered agents of the Partnership and maintenance of registered
offices of the Partnership) requisite to the maintenance of the Partner-
ship as a limited partnership under the laws of the State of Alabama or
any other state in which the Partnership may elect to do business.

6.2. el b d Par ,  Notwithstanding any other provi-
sions of this Agreement to the contrary, no lender, purchaser or other
Person shall be required to verify any representation by the General
Partner s to the extent of the iInterest in Partnership assets that the
General Partner is entitled to encumber, sell or otherwise use, and any
such lender, purchaser or other Person shall be entitled to rely ex-
clusively on the representations of the General FPartner as to its
authority to enter into such financing or sale arrangements and shall be
entitled to deal with the General Partner, without the joinder of any
other Person, as if it was the sole party in interest therein, both
legally and beneficially.

6.3. u vities of the GCeneral Partner. Neither the

General Partner nor any of its affiliates shall be expressly or im-
plicitly restricted or proscribed under this Agreement from engaging in
other activities for profit, whether in direct or indirect competition
with the Partnership, the Joint Venture, or otherwise. The General
Partner shall not be required under this Agreement to devote its finan-
cial, personnel and other resources exclusively for the benefit or on
behalf of the Partnership or on activities in which the Partnership is
participating or will participate, but only so mach of such resources as
may be necessary to promote in good faith the business of the Partner-
ship and to exercise in an adequate manner its responsibilities.
Neither the General Partner nor any of its affiliates shall have any
obligation to allow the Partnership to invest in any property or busli-
ness activity or venture of the General Partner or any of its affili-

-9 .
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ates. Neither the Partnership nor any Limited Partner shall by virtue
of this Agreement have any right or title to, or interest in, such
permitted independent activities or ventures of the General Partner.

6.4, Partnexrship Funds. The funds of the Partnership shall be

depogsited in such account or accounts as are designated by the General
PFartner and shall not be commingled with the funds of, or used as
compensating balances on behalf of, the General Partner or any of 1its
affiliates; provided, however, that nothing in this Section 6.4 shall be
construed as preventing the General Partner or any of its affiliates
from maintaining deposit and other accounts at the same financial
institution at which the Partnership maintains such accounts. All
withdrawals from or charges against the Partnership's accounts shall be
made by the General Partner or by its agents. Temporary surplus funds
of the Partnership may be invested as determined by the General Partner.

6.5. Loans to or from the Geperal Partner.

(a) The General Partner or any of its affiliates may lend funds to
the Partnership needed by the Partnership for such periods of time as
the General Partner may determine; provided, however, that

(1) 1interest on such indebtedness shall not exceed the
actual interest cost (including points or other financing
charges or fees, 1f any) that the General Partner or an
affiliate thereof is required to pay on funds borrowed by it
or the highest lawful rate, whichever is less, and

(i1) 1in no event shall such indebtedness be on terms and
conditions leas favorable than those that the Partnership
could obtain from unaffiliated third parties or banks for the
same purpose,

(b) No loans shall be made by the Partnership to the General
Partner or any of its affiliates,

6.6, de i O the a

(a) To the fullest extent permitted by law, the General Partner,
its affiliates and thelr respective officers, directors, enployees and
agents (individually, an "Indemnitee”) shall each be indemnified and
held harmless by the Partnership from and against any and all losses,
claims, damages, liabilities, joint and several, expenses (including
legal fees and expenses), judgments, fineg, settlements and other
amounts arising from any and all e¢laims, demands, actions, suits or
proceedings, civil, criminal, administrative or Investigative, in which
the Indemnitee may be Involved, or threatened to be involved, as a party
or otherwise by reason of its status as (i) the General Partner or an
affiliate thereof, (ii) an officer, director, employee or agent of the
General Partner or an affiliate thereof, or (iii) a Person serving at
the request of the Partnership in ancther entity in a similar capacity,
which relate to or arise out of the Partnership, its property, business
or affairs, regardless of whether the Indemnitee continues to be the
General Partner or an affiliate thereof, or an officer, director,
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employee or agent of the General Partner or an affiliate thereof at the
time any such liability or expense is pald or incurred, if:

{(A) the Indemnitee acted in good faith and in a manner
it bellieved to be in, or not opposed to, the best interests of
the Partnership and, with respect to any criminal proceeding,
had no reasonable cause to believe its conduct was unlawful,
and

(B) the Indemnitee's conduct did not constitute gross
negligence or willful or wanton misconduct.

The termination of any action, suit or proceeding by judgment, order,
settlement, conviction or upon a plea of nole contendere, or its aquiva-
lent, shall not, of itself, create a presumption that the Indemnitee
acted in a manner contrary to that specified in (A) or (B) above.

(b) To the fullest extent permitted by law, expenses (including
reasonable legal fees) incurred by an Indemnitee in defending any claim,
demand, action, sult or proceeding subject to this Saction 6.6 shall,
from time to time, be advanced by the Partnership prior te the final
disposition of such e¢laim, demand, action, suit or proceeding upon
receipt by the Partnership of an undertaking by or on behalf of the
Indemnitee to repay such amount {if it shall be determined that such
Indemnitee 1s not entitled to be Indemnified as authorized in this
Section 6.6.

{c) The indemnification provided by this Section 6.6 shall be in
addition to any other rights te which an Indemnitee may be entitled
under any agreement, vote of the Partners, as a matter of law or other-
wise, both as to an action in the Indemnitee's capacity as the General
Partner or an affiliate therecof, or as an officer, director, employee or
agent of the General Partner or an affiliate thereof, and to an action
in any other capacity, and shall continue &s to an Indemnitee who has
ceased to serve in such capacity and shall inure to the benefit of the
heirs, executors, successors, legal representatives, assigns and admini-
strators of the Indemnitee.

(d) Te the extent commercially reasonable, the Partnership may
purchase and maintain insurance on behalf of the General Partner and
such other Persons as the General Partner shall determine agalnst any
liability that may be asserted against or expenses that may be incurred
by such Person in connection with the Partnership's activities, regard-
less of whether the Partnership would have the power te indemnify such
Person against such liability under the provisions of this Agreement.

(e) Any indemnification hereunder shall be sgatisfied solely out of
the assets of the Partnership. In no event may an Indemnitee subject
the Partners to personal 1liability by reason of these indemmification
provisions.

(f) The Indemnification provided in this Section 6.6 1is for the
benefit of the Indemnitees and shall not be deemed to create any right
to indemnification for any other Persons.
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6.7. & ) on. Without the prior written consent or
vote of a Majority Interest, the General Partner shall not sell, ex-
change or otherwise dispose of all or substantially all of the Partner-
ship assets in a single transaction or a saries of related transactions
(other than a sale or exchange of the Partnership assets In comnection
with a liquidation following dissolution).

6.8. Reimburgement of the General Partner.

(2) The General Partner shall be reimbursed for all expenses, dis-
bursements and advances incurred or made in conmection with the organi-
zation of the Partnership.

(b) The General Partner shall be reimbursed on a monthly basis, or
on such other basis as the General Partner determines In 1its sole
discretion, for all direct expenses it Iincurs or pays on behalf of the
Partnership (including amounts paid to any Person to perform services
for the Partnership). The General Partner shall determine the expenses
which are allocable to the Partnership in any reasonable manner. Such
reimbursements shall be in additien to any reimbursement to the General
Partner pursuant te Section 6.8(a) or as a result of indemnification
pursuant to Section 6.6.

6.9. Liability of the General Partner.

(a) Neither the General Partner and its affiliates nor the direc-
tors, officers, employees or agents of the General Partner and its
affiliates shall be liable to the Partnership, the Limited Partners, or
any assignees thereof, whether as Limited Partners, assignees or other-

wise, for errors in judgment or for any acts or omissions taken in good
faith,

(b) The General Partner may exercise any of the powers granted to
it by this Agreement and perform any of the duties Imposed upon it here-
under either directly or by or through its agents, and the General
Partner shall not be responsible for any misconduct or negligence on the
part of any such agent appointed by the General Partner in good faith,

6.10. Other Matterg Concerning the General Partneg.

(a) The General Partner may rely and shall be protected in acting
or refraining from acting upon any resolution, certificate, statement,
Instrument, opinion, report, notice, request, consent, order, bond,
debenture or other paper or document believed by it to be genuine and to
have been signed or presented by the proper party or parties.

(b} The General Partner may consult with legal counsel, accoun-
tants, appralsers, management consultants, Investment bankers and other
consultants and advisers selected by it, and any opinion of any such
Person as to matters which the General Partner reasonably believes to be
within such Person's professional or expert competence shall be full and
complete authorization and protection in respect of any action taken or
suffered or omitted by the General Partner hereunder im good faith and
In accordance with such opinion.
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(¢) Anything In this Agreement to the contrary notwithstanding,
the General Partner represents, covenants, warrants and agrees with the
Limited Partners and the Partnership that the General Partner shall not
permit any Person who makes a mnon-recourse loan to the Partnership to
acquire, at any time as a result of making the loan, any direct or
indirect interest in the profits, capital or property of the Partner-
ship, other than as a secured creditor.

(d) The General Partner shall have the right, in respect to any of
its powers or obligations hereunder, to act through a duly appointed at-
torney- or attornsys-in-fact. Each such attorney shall, to the extent
provided by the General Partner in the power of attorney, have full
power and authority to do and perform each and every act and duty which
is permitted or required to be done by the General Partner hereunder.
Each such appointment shall be evidenced by a duly executed power of
attorney giving and granting to each such attorney full power and
authority to do and perform each and every act and thing requisite and
necessary to be done by the General Partner in connection with the

Partnership.

6.11, Title to Partnership Asgets. All Partnership assets,
whether real, personal or mixed, tangible or intangible, shall be deemed

to be ownad by the Partnership as an entity, and no Partner or assignee,
{individually or collectively, shall have any ownership interest in such
Partnership assets or any portion thereof. The Partnership shall hold
all Partnershilp assets in {ts own name,

7.1. Limitation of Liabiljty. The Limited Partners shall have no

1iability under this Agreement except as provided in this Agreement or
in the Act.

7.2, Management of Businegs. No Limited Partner or assignee
thereof (other than the General Partner, an affiliate thereof or their
respective directors, officers, employees, shareholders, direct or
indirect, or agents 1in their capacities as such), shall take part in
the operation, management or control (within the meaning of the Act) of
the Partnership's business, transact any business in the Partnership’s
name, or have the power to sign documents for or otherwise bind the
Partnership. The transaction of any such business by a director,
officer, employee, shareholder, direct or indirect, or agent of the
General Partner or an affiliate thereof in its capacity as such shall
not affect, impalr or eliminate the limitations on the liability of any

Limited Partner under this Agreement.

7.3. OQutside Activities of the limited Parcpers. Each Limited

Partner shall have the right to engage in and possess an interest 1n
other business ventures of each and every type and description, inde-
pendently or with others, including business interests and activities in
direct or indirect competition with the Partnership or the Joint Ven-
ture. Neither the Partnership nor any Partner shall by virtue of this
Apreement have any right, title or interest in or to such Independent
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activities or ventures of any Limited Partner.

7.4, PReturn of Capjtal. No Limited Partner shall be entitled to

the withdrawal or return of his Capital Contributions, except to the
extent, 1f any, that distributions made pursuant to this Agreement or
upon termination of the Partnership may be considered as such by law and
then only to the extent provided for in this Agreement. Except as may
be provided herein to the contrary, no Limited Partner shall have
priority over any other Limited Partner either as to the return of
Capital Contributions or as to profits, losses or distributions.

1.5, ite a :
In addition to other rights provided by this Agreement or required by
applicable law, and except as limited by Section 7.5(b), the Limited
Partners shall have the following rights relating to the Partnership:

(a) Each Limited Partner, and each Limited Partner's duly au-
thorized representatives, shall have the right during ordinary business
hours and at the Limited Partner's own expense, but only upon their
written request and for a valid business purpose related to the conduct

of the Partnership's business,

(1) to obtain true and full information regarding the
status of the business and financial condition of the Partner-

ship,

(11) to inspect and copy the books of the Fartnership
and other reasonably available records and information con-
cerning the operation of the Partnership, including coples of
the Partnership's federal, state and local income tax returns,
and

(1i1) to have furnished to him, on demand, a current
list of the full name and last known business, residence or
mailing address of each Partner set forth in alphabetical
order, as well as a copy of the Certificate of Limited Part-
nership and all certificates of amendment thereto, together
with executed coples of any powers of attorney pursuant to
which any such certificate has been executed,

(b) Notwithstanding Section 7.5(a), the General Partner nay refuse
access to any information, the disclosure of which the Ceneral Partner
believes 1s not in the best interests of the Partnership or could damage
the Partnership or its business or which the Partnership is required by
law or by agreements with third parties to keep confidential,

RT Vv

Withdrawal of the General Partner:
uee

8.1. draw Gene

(a) The General Partner covenants and agrees that it will not
withdraw as the General Partner of the Fartnership, within the meaning
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of § 10-9A-101 of the Act, effective at any time prior to December 31,
1997; provided, however, that the Ceneral Partner may at any time
without the consent of the Limited Partner assign its interest in the
Partnership and withdraw in favor of such assignee. AL any time on or
after December 31, 1997, the General Partner may voluntarily withdraw
from the Partnership, without any liability on account of such
withdrawal, effective on at least ninety {90) days' advance written
notice to the Limited Partners; provided, however, the General Partner

shall not withdraw from the Partnership unless:

(1) the Partnership shall have received an opinion of
counsel to the Partnership to the effect that such withdrawal
will not constitute a termination of the Partnership or
otherwise materially adversely affect the status of the

Partnership for federal income tax purposes; and

(i1) a successor General Partner shall have been se-
lected which (A) shall have stated a willingness to be ad-
mitted, (B) shall satisfy the then applicable provisions of
the Code and any applicable procedures, regulations, rules and
rulings (including published private rulings) thereunder, and
(C) shall have received the affirmative vote of the Limited
Partners with more than fifty percent (50%) of the Percentage
Interests of all Limited Partners with respect to such admis-

sion,

(b) Notwithstanding the provigsions of Section 8.1(a), the rights
of the Limited Partners under Section 8.1(a) shall not be exercised
until such time as the Partnership has received an opinion of inde-
pendent legal counsel that the action in question (1) may be taken
without concurrence of all Partnmers, (1i) would not cause the loss of
limited liability of any Limited Partner, and (iii) would not cause the
Partnership to be treated as an association taxable as a corporation for

federal income tax purposes,

(c) This Agreement and Certificate of Limited Partnership shall be
amended to reflect the withdrawal and succession of a General Partner.

8.2. Interest of Withdrawing Genexal Partner and Succesgoer. The
withdrawing General Partner shall, as of the effective date of its
withdrawal, cease to share in any allocations or distributions with

regpect to its Intereast.

8.3. Withdrawal of the Limited Partners. No Limited Partner shall

have any right to withdraw from the Partnership; provided, however, that
upon a transfer of a Limited Partner's Interest, such Limited Partner
shall cease to be a Limited Partner with respect to the Interest so

transferred,
ARTICLE IX
Books, Records, Accounting and Reports
9.1. Records and Accounting. The General Partner shall keep or

cause to be kept complete and accurate books with respect to the Part-
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nership's business, which books shall at all timea be kept at the
principal office of the Partnership. The books of the Partnership shall
be maintained, for financial reporting purposes, on the accrual basis in
accordance with generally accepted accounting principles. All decisions
4s to accounting matters, except as specifically provided to the con-
trary herein, shall be made by the General Partner in its sole and
complete discretion,.

9.2, Reports.

(a) As soon as practicable, but in no event later than ene hundred
twenty (120) days after the close of each Fiscal Yeayr, the CGeneral
Partner shall cause to be mailed to each Limited Partner as of the last
day of that Fiscal Year reports containing financial statements of the
Partnexrship for the Fiscal Year, Including a balance sheet, a statement
of income, a statement of Partners' equity, and a statement of changes
in financial position, &all of which shall be prepared in aceordance with
generally accepted accounting principles and shall be audited by a firm
of independent certified public accountants selected by the General
Partner.

(b) As soon as practicable after the close of each calendar
quarter, except the last calendar quarter of each Fiscal Year, the
General Partner shall cause to be mailed to each Limited Partner as of
the last day of such calendar quarter a quarterly report for the calen-
dar quarter containing such financial and other information (which need
not be audited) as the General Partner deems appropriate.

9.3, Other Information. The General Partner may release such

information concerning the operations of the Partnership to such sources
as Is customary in the industry, required by applicable law or regula-
tion, or otherwise deemed necessary or appropriate by the General
Partner. For the term of the Partnership and for a period of six {6)
years thereafter, the General Partner shall maintain and preserve &all
Partnership books of account and other relevant documents.

9.4, wiﬂ%- Except asz otherwise provided herein, the
General Partner shall, in its sole and complete discretion, determine
whether to make any available election pursuant to the Code.

9.5. Tax Matters Partner. The General Partner is hereby desig-

nated as the "tax matters partner" pursuant to Section 6231(a)(7) of the
Code. In connection with acting as the tax matters partner, the General
Partner shall make such decisions and provide such notices to the
Partners as it deems advisable and necessary.

ARTICLE X

ve gentat
10.1. ve t. Each Limited Partner hereby represents

and warrants to the Partnership and the General Partner that he has
acquired his Interest for investment solely for his own account with the
intention of holding such Interest for investment, without any intention
of participating directly or indirectly In any distribution of any
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portion of such Interest, and without the financial participation of any
other Person in acquiring his Interest,

10.2. Uprepistered Limited Partnership Interest. Each Limited
Partner hereby acknowledges that he is aware that his Interest has not
been registered (1) under federal gsecurities laws, or (ii) under any
state securities laws. Each Limited Partner further understands and
acknowledges that his representations and varranties contained In this
Article X may be relied upon by the Partnership and by the General
Partner as the basis for the exemption of the Interest from the regi-
stration requirements of any applicable federal and state securities
laws. fach Limited Partner further acknowledges that the Partnership
will not, and has no obligation to, recognize any sale, transfer or
assignment of all or any part of his Interest to any Person unless and
until the provisions of this Agreement have been fully gatisfied.

10.3. at tment. Each Limited Partner hereby acknow-
ledges that prior to his execution of this Agreement he has received a
copy of this Agreement and information on the Joint Venture and the
Partnership, and that he has examined such Agreement and information, or
caugsad such Agreemant and information to be examined by his attorney or
other qualified representative, Each Limited Partner hereby acknow-
ledges that he or his representative is familiar with such documents and
that he does not desire any further information or data relating to the
Partnership, the General Partner, or the Joint Venturs. Each Limited
Partner hereby acknowledges that he understands that the purchase of his
Interest is a speculative investment involving a high degree of risk of
financial exposure and represents that he has a net worth sufficient to
bear the economic risk and any loss related thereto.

10.4. Legend on Agreement and Certificate. Each Limited Partner
hereby acknowledges and agrees that a legend reflecting the restrictions
imposed upon the transfer of his Interest under Article XI, wunder
federal securities laws, and under any applicable state securities laws
has been placed on the front page of this Agreement and on any certifi-
cate representing his Interest.

ARTICLE X1
Transferability of Interest
11.1. General Prohibjtion.

(a) No Limited Partner shall assign, pledge, transfer, give,
convey or otherwise dispose of any Interest now or hereafter owned by
him prior to said transaction, except 4as hereinafter provided in this
Article XI.

(b) Notwithstanding anything in this Agreement to the contrary, a
Limited Partner may not assign, pledge, transfer, give, convey or
otherwise dispose of his Interest without the prior written consent of
the General Partner; provided, however, that no such assignment, pledge,
transfer, gift, conveyance or otherwise gshall be made except in com-
pliance with applicable federal and state securities laws, and no such
assignment, pledge, transfer, gift, conveyance or otherwise shall
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release the Limited Partner so transferring his Interest from his
obligations under this Agreement.

(¢) No sale or assignment of any Interest by a Limited Partner
shall be effective until the assignor and assignee provide and execute
all certificates and other documents, including, but not limited te, a
written opinion of legal counsel acceptable to the Partnership as to the
avallability of an exemption for the proposed transfer from the regi-
stration provisions of federal securities laws and any applicable state
securities laws or regulations, and perform all acts that the General
Partner may deem appropriate to preserve the limited liability and tax
status of the Partnership after the completion of such sale or assign-
ment, and to assume compliance with any applicable federal or state
securities laws. TUpon the request of any Limited Partner, the General
Partner will provide appropriate forms for the aggignment.

11.2, a d Party-- t Refu

{(a) (1) If any Limited Partner (herein sometimes called
"Notifying Partner") shall receive a bona fide, arws-length
offer from a third party for the purchase of all, or any
portion, of his Interest, said Notifying Partner hereby grants
to each of the remaining Partners (the "Remaining Partners"”
the right to purchase the Notifying Partner's Interest at the
Price and upon the terms and conditions as are contained in
the Notifying Partner's offer. The Notifying Partner shall
give written notice to the Remaining Partners of his desire so
to sell, and such written notice shall specify the Percentage
Interest which he owns and degires to sell, and the price and
other terms and conditions of sale.

(1i) Each Remaining Partner shall have the right at any
time within forty-five (45) days after the receipt of such
notice from the Notifying Partner, by written notice to said
Notifying Partner, to exercise his right te purchase a per-
centage of the Interest offered pursuant to the Notifying
Partner's notice upon the same terms and conditions as those
contained in the applicable third-party offer in a ratio equal
to the amount by which each such Remaining Partner's Per-
centage Interest bears to the total Percentage Interest of all
Remaining Partners; provided, however, that if any Remaining
Partner does not purchase his full proportionate share of the
Notifying Partner's Interest, the unaccepted portion of such
Interest may be purchased, at any time prior to the expiration
of fifteen (15) days after the expiration of the forty-five
(45) -day period provided above, proportionately by those of
the Remaining Partners who wish to purchase the balance of
such TInterest, or upon such basis as the Remaining Partners
shall mutually agree upon.
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If any Remaining Partner purchases a portion of an
Interest pursuant to Section 11.2(a), the transaction shall be
consummated at a "closing” which shall takes place at a mutual-
ly agreeable time and place within thirty (30) days after such
Remaining Partner transmits his intention to purchase a
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proportionate amount of said Interest to the Notifying Parc-
ner.

If all of the Notifying Partner's Interest has not been
purchased by the Remaining Partners as provided herein, the
Notifying Partner shall thereafter be free to dispose of all,
but not less than all, of the Interest not purchased by the
Remaining Partners upon the terms and conditions set forth In
the notice given to the Remaining Partners by the Notifying
Partner for a period of thirty (30) days following the expira-
tion of all of the rights of the Remaining Partners. If such
disposition 1is not effected by the Notifying Partner within
said thirty (30)-day period, the Interest owned by him shall
again be subject to all of the terms and conditions of this
Agreement.

(111) WNotwithstanding the foregoing, as &a condition
precedent to the transfer of any portion of an Interest by a
Notifying Partner to any Person that is not then a Partner,
such transferee must agree in writing, in a manner satisfac-
tory to the Ceneral Partner, to be bound by all of the terms
and conditions of this Agreement.

(b) (1) Upon the death of a Limited Partner, the General
Partner shall have the right te require the successors and
representatives of the deceased Limited Partner (the "Legal
Representative") to sell the entire Interest held by the
deceased Limited Partner at his death at the price provided
for in Section 11.3 and upon the terms and conditions provided
for in Section 1l.4. Each of the surviving Partners (the
"Surviving Partners”) shall have the right at any time within
pixty (60) days after the receipt of notice of the General
Partner's decision, to purchase part of such Interest in a
ratio equal to the amount by which each such Surviving
Partner's Percentage Interest bears to the total Percentage
Interest owned by all Surviving Partners. If any Surviving
Partner does not purchase his full share of the deceased
Limited Partner's Interest, the portion of such Interest not
purchased may be purchased proportionately by the other
Surviving Partners, and any amount nol so purchased shall be
purchased by the General Partner.

(11) 1f the General Partner shall decide mot to require
the sale of the deceased Partner's Interest pursuant o
Section 11.2(b)(1), then the Legal Representative shall have
the right to require the General Partner to purchase such
Interest at the price provided for in Section 11.3 and upon
the terms and conditions provided for in Section 11.4. The
Surviving Partners other than the General Partner shall have
the right, but shall not be required, to purchase on the same
basis a part of such Interest Iin proportion to the ratio such
Surviving Partner's Percentage Interest bears to the total
Percentage Interest owned by all Surviving Partners.

- 19 -

"'r
EI
v,



sooc 179 mce 119

(1i1) If the deceased Partner's Interest is not purchaged
pursuant to Section 11.2(b){(i) or (i1), then the Legal
Representative shall thereafter be free to distribute the
Interest not purchased by the Surviving Partners to the
deceased Partner's heirs or beneficiaries, as the case may be.
Notwithstanding anything else contained herein, as a condition
precedent to the transfer of any portion of an Interest to any
Person that 1s not then a Partner, such transferee must agree
in writing to be bound by all of the terms and conditions of
this Agreement.

(c) If a Limited Partner ceases to be employed by Harbert
Corporation or any affiliate of Harbert Corporation or if a Limited
Partner becomes physically or mentally disabled so that he is no longer
capable of performing the duties performed by him prior to the onset of
such disability, then the General Partner at its sole discretion may
purchase and the Limited Partner or his guardian shall sell to the
General Partner, all of the Limited Partner's Interest for the price
provided for in Section 11.3 and upon the terms and conditions provided
for in Section 11.4. A Limited Partner will not be considered to be
disabled for purposes of this Agreement until the General Partner has
been furnished the opinion of two licensed physicians that such Limited
Partner 1is prevented from performing his former duties and that his
condition i1s likely to result in death or to be for a continuous period
In excess of elghteen (18) months or for an indefinite duration.

(d) If a Limited Partner's Interest is held in joint tenancy with
right of survivorship, the death of the Limited Partner shall cause the
application of Section 11.2(b)(1i) and (ii) and the surviving joint
tenant shall be treated as a Legal Representative for such purpose.
Similarly, in the event Section 11.2(c) becomes applicable to the
Limited Partner, then the joint tenant must sell if the General Partner
decides to purchase the Interest of the Limited Partner.

11.3.  Purchage Price and Determination of Value of Interest. In

the event an option to purchase any portion of an Interest arising under
Section 11.2(b)(i) has been exercised, or in the event the Ceneral
Partner has become obligated to purchase, and the Limited Partner or his
guardian obligated to sell, a Limited Partner's Interest pursuant to the
provisions of Section 11.2{(c), the purchase price of the Limited Part-
ner's Interest shall be equal to the net book value of the Partnership
(as described in this Section 11.3) multiplied by the Limited Partner's
Percentage Interest on the Valuation Date (as hereinafter defined). For
this purpose, "net book value" shall mean the excess of assets over
liabilities reflected in the equity section of the balance sheet of the
Partnership, calculated by the Partnership's regular independent
certified public accountants as of the Valuation Date. There is no
intent to impute any additional value to the Limited Partner's Interest
because of any future profit potential. The Valuation Date shall be the
date of the event which causes or permits the purchase of an Interest
purauant to Section 11,3, Such determination of net book value by the
Partnership's independent certified public accountants shall be binding
on the Partnership and all of its Partners and any others affected by
this Apreement. Such determination shall be made in accordance with
generally accepted accounting principles consistent with those applied
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in prior periods, and the costs of determining net book wvalue shall be
paid by the Partnership.

11.4. Payment of Purchase Price. Payment for the Interest pur-
chased shall be made in cash within ninety (90) days after the Valuation
Date. Notwithstanding any other provision of this Agreement, there

shall be deducted from such payment (1) any amounts due the General
Partner pursuant to Section &4.3(b)(ii) on account of any failure of the
Limited Partner to pay an assessment, and (i1i) any amounts owad to the
Partnership by the Limited Partner for any reason.

11.5. Transfer of the General Partper’'s Ipterest.

(a) The General Partner's Interest shall be freely transferable
upon receipt by the Partnership of an opinion of independent legal
counsel that (i) the transfer of the General Partner's Interest does not
violate any applicable provision of federal or state securities law or
the Act, (ii) the transfer would not result in loss of limited liability
of any Limited Partner, (i1ii) the Partnership would not be treated as an
association taxable as & corporation for federal income rtax purposes as
a vesult of the transfer, and (iv) the transfer of the Interest will
not result in a termination of the Partnership within the meaning of
Section 708(b)(1)(B) of the Code,

(b) Notwithstanding the foregoing, as a condition precedent to the
transfer of the Ceneral Partner's Interest to any Person that 1s mnot
then a Partner, such transferee must agree in writing, in a manner
satisfactory to independent legal counsel to the Partnership, to be
bound by all of the terms and conditions of this Agreement.

11.6. d hstl e erg. A Person (other
than an existing Partner) to whom an Interest has been transferred
pursuant to Article XI shall be admitted to the Partnership as a sub-
stituted Limited Partner upon furnishing to the General Partner {a) ac-
ceptance, Iin form satisfactory to legal counsel to the Partnership, of
all the terms and condltions of this Agreement, including without
limitation, the power of attorney granted in Section 15.11, and (b) such
other documents or instruments as may be required in order to effect his
admission as a Partner, and such admission shall become effective on the
day that the Partnership's legal counsel determines that such conditions
have been satisfied and when any such admission is shown on the books
and records of the Partnership.
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12.1. Events Cauging Dissolution.

(a) Except as provided to the contrary in Section 12.1(b), the
Partnership shall dissolve, and {ts affairs shall be wound up, only
upon.

(1) an event of withdrawal of the General Partner;

(ii) the sale of =211 or substantially all the assets of
the Partnership;

(111) an election to dissoclve tha Partnership by the
General Partner that Is approved by the affirmative vote of
the Limited Partners with more than fifty percent (50%) of the
Percentage Interests of all Limited Partners at the time of
gsald vote;

(iv) the expiration of the term of the Partnership as
provided {in Section 2.4, unless all Partners unanimously agree
to extend the term of the Partnership past the date set forth
In Section 2.4;

(v) the entry of a decree of judiefal dissclution
under Section 10-9A4-141 of the Act: or

(vi) any other event that, under the Act, would cause
i1ts dissclution,

(b) The Partnership shall not be dissolved upon the occurrence of
the event described in Section 12.1(a)(i) 1if, within ninety (90) days
after the occurrence of the effective date of such event, all Partners
agree in writing to continue the business of the Partnership and to the
appointment of a successor General Partner, If such an election to
continue the Partnership is made, then a successor General Partner shall
be selected by the Limited Partners with more than fifty percent (50%)
of the Percentage Interests of all Limited Partners lmmediately prior to
the occurrence of the event described in Section 12.1(a){i}, and the
Partnership shall continue until dissoclved iIn accordance with this
Article XII; provided, however, the rights of the Limited Partners shall
not be exercised until such time as the Partnership has received an
opinion of legal counsel that the action in question (i) may be taken
without concurrence of all Partners, (ii) would not cause the loss of
limited 1iability of any Limited Partner, and (iii) would not cause the
Partnership to be treated as an association taxable as a corporation for
federal income tax purposes,

12.2, Lontinuation of the Business of the Partnership After
Disgolution. Upon dissolution of the Partnership in accordance with

Section 12.1(a)(1i), and failure of all Partners to agree to continue the
business of the Partnership and appoint a successor Ceneral Partner as
provided in Section 12,1(b), then within an additional ninety (90) days,
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the Limited Partners holding more than fifty percent (50%) of the
Percentage Interests held by all Limited Partners immediately prior to
the occurrence of the event described in Section 12.1(a)(i) may elect to
reconstitute the Partnership and continue its business on the same terms
and conditions set forth in this Agreement by forming a new partnership
on terms identical to those set forth in this Agreement and having as
general partner a Person elected by such Limited Partners. Upon any
such election, all Limited Partners shall be bound thereby and shall be
deemed to have consented thereto. Unless such an election is made
within one hundred eighty (180) days after dissolution, the Partnership
shall conduct only activities necessary to wind up its affairs. If such
an election is made within one hundred eighty (180) days after dissolu-
tion, then:

(a) the Reconstituted Partnership shall continue until
the end of the term set forth in Section 2.4, unless earlier
dissolved in accordance with this Article XII;

(b) if the successor General Partner 1s not the former
General Partner, then the former General Partner shall become
a Limited Partner: and

(¢) all necessary steps shall be taken to cancel this
Apgreement and Certificate of Limited Partnership and to enter
into a new partnership agreement and certificate of limited
partnership, and the successor General Partner may for this
purpose exercise the powers of attorney granted the General
Partner pursuant to Section 15.11;

provided, however, that the right of such Limited Partners to select a
successor Oeneral Partner and to reconstitute and to continue the
business of the Partnership shall not exist and may not be exercised
unless the Partnership has received an opinion of independent legal
counsel that (i) the exercise of the right would not result in less of
limited liability of any Limited Partner and (ii) meither the Parctner-
ship nor the reconstituted Partnership would be treated as an assocla-
tion taxable as a corporation for federal income tax purpcses upon the
exercise of such right to continue.

12.3. Liquidation. Upon dissolution of the Partnership, unless
the Partnership is continued under an election to reconstitute and
continue the Partnership pursuant to Section 12.2, the General Partner,
or if the dissolution shall occur pursuant to Section 12.1(a)({(i), an
individual or entity selected by the Limited Partners with more than
fifty percent (50%) of the Percentage Interests of all Limited Partners
immediately prior to the occurrence of an event described in Sec-
tion 12.1¢a){i), shall be the Liquidator. The Liquidator (if other than
the General Partner) shall be entitled to receive such compensation for
its services as may be approved by such Limited Partmers, Except as
expressly provided in this Article X1I, the Liquidator shall have and
may exercise, without further authorization and consent of any of the
parties hereto, all of the powers conferred upon the General Partner
under the terms of this Agreement (but subject to all of the applicable
limitations, contractual or otherwise, upon the exercise of such powers,
other than the limitation on sale set forth in Section 6.7) to the
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extent necessary or appropriate in the good faith judgment of the
Liquidator to carry out the duties and functions of the Liquidator
hereunder for and during such period of time as shall be reasonably
required in the good faith judgment of the Liquidator to complete the
winding up and liquidation of the Partnership as provided for herein.
The Liquidator shall liquidate the assets of the Partnership, and apply
and distribute the proceeds of such liquidation in the following order
of priority, unless otherwise required by mandatory provisions of
applicable law or by Section 12.8 herein:

(a) to the payment of creditors of the Partnership,
including Partners, in order of priority provided by law, and
the creation of a reserve of cash or other assets of the
Partnership for contingent liabilities in an amount, L{f any,
determined by the Liquidator to be necessary or appropriate
for such purpeses;

(b) to the Partners in proportion to and to the extent
of the positive balances in their respective Capital Accounts:

and

(c) then to the Partners in accordance with their
respective Fercentage Interests,

In accordance with Treasury Regulation Section 1.704-1(b){(2)(ii)-
{(b)(2), the distribution to the Partners as provided in Section 12.3(b)
and 12.3(c) shall be made by the end of the year of liquidation or, if
later, within ninety (90) days after the date of such liquidation,.

12.4, Pistribution in Kind. Notwithstanding the provisions of
Section 12.3 which require the liquidation of the assets of the Partner-

ship, but subject to the order of priorities set forth therein, if upon
dissolution of the Partnership the Liquidator determines that an im-
mediate sale of part or all of the Partnership's assets would be imprac-
tical or would cause undue loss to the Partners, the Liquidator may, in
its sole and complete discretion, defer for a reasonable time the
liquidation of any assets except those necessary to satisfy liabilities
of the Partnership (other than those to Partners) or ®may, in its sole
and complete discretion, distribute to the Partners, in lieu of cash, in
accordance with the provisions of Section 12.3(b) and 12.3(¢), such
Partnership assets as the Liquidator deems not suitable for liquidation.
The Liquidator shall determine the Ffair market value of any property
distributed in kind using such reasonable method of valuation as it may
adopt.,

12.5, Cert . Upon
the completion of the distribution of Partnership property as provided
in Sections 12.3 and 12.4, the Partnership shall be terminated, and the
Liquidator (or the General Partner and the Limited Partners, If neces-
sary) shall cause the cancellation of the Certificate of Limited Part-
nership and all qualifications of the Partnership as a forelgn limited
partnership in jurisdictions other than the State of Alabama and shall
take such other actions as may be necessary to terminate the Partner-
ship.
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12.6, Reasonable Time for Winding Up. A reasonable time shall be
allowed for the orderly winding up of business and affairs of the

Partnership and the liquidation of its assets pursuant to Section 12.3
in order to minimize any losses otherwise attendant upon such winding
up, and the provisions of this Apgreement shall remain in effect among
the Partners during the period of liquidation,

12.7. No Liability for Return of Capital. The General Partner
shall not be personally liable for the return of the Capital Contribu-

tions of the Limited Partners, or any portion thereof, it being express-
ly understood that any such return shall be made solely from Partnership
Bssets.

12.8. Capital Account Restoration. In the event any Partner unex-

pectedly receives an adjustment, allocation or distribution described in
clauses (4), (5) and (6) of Regulation § 1.704-1(B)Y (2 (11)(4d) promul-
gated under the Code, that results in such Partner having a negative
balance in its Capital Account in excess of the amount 1t is required to
restore on a liquidation of the Partnership (or of the Partner's In-
terest), such Partner shall be allocated income and gain prior to the
allocations pursuant to Section 5.2 in an amount and manner sufficient
to eliminate such excess as promptly as possible.

TIC

Voting and Amendments
13.1. Voting Rights.

This Agreement may be amended by vote of both the General Partner
and a Majority Interest of Limited Partnevrs.

13.2. Proposal and Adoption of Amendments Generally.

{a) Amendments to this Agreement to reflect the election of a
successor Ceneral Partner upon the withdrawal of the General Partner
shall be made in accordance with Articles XIII and XIV. Any amendment
to this Agreement may be proposed by the General Fartner or by the
holders of ten percent (10%) of the Percentage Interests. The Partner
or Partners proposing such amendment shall submit (i) the text of such
amendment, (ii) a statement of the purpose of such amendment, and
(1i1) an opinion of legal counsel obtained by the Partner or FPartners
proposing such amendment to the effect that such amendment is permitted
by the act, and will not adversely affect the limited liability of any
Limited Partner or the classification of the Partnership as a partner-
ship for federal income tax purposes. The General Partner shall, as
soon as practicable after receipt of any proposal under this Sec-
tion 13.2(a), give notice to all Partnmers of such proposed amendment,
such statement of purpose, and such opinion of legal counsel, together,
in the case of an amandment proposed by Limited Partners, with the
views, 1f any, of the General Partner with respect to such proposed
amendment .
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(b} The General Partner shall, within a reasonable time after the
adoption of any amendment to this Agreement, make any filings or public-
ations required or desirable to reflect such amendment.

13.3. Amendments on Withdrawal of the General Partner.

(a) If this Agreement shall be amended to reflect a successor
General Partner, such amendment shall be signed by the original General
Partner and such successor General Partner.

(b) If this Agreement shall be amended to reflect the withdrawal
of the General Partner and the continuation of the business of the

Partnership, such amendment shall be signed by the successor GCeneral
Partner.

RTIC

Consents and Meetings
14.1, Method of Giving Congent. Any consent required by this

Agreement may be given:

(1) by a written consent given by the consenting
Partner at or prior to the doing of the act or thing for which
the consent is solicited, provided that such consent shall not
have been nullified by either (1) notification to the General
Partner by the consenting Partner at or prior to the time of,
or the negative vote of such consenting Partner at, any
meeting held to congider the doing of such act or thing, or
(2} notification to rthe General Partner by the consenting
Partner prior to the doing of any act eor thing the doing of
which is subject to approval at such a meeting; or

(11) by the affirmative vote by the consenting Partner
to the doing of the act or thing for which the consent 1is
solicited at any meeting called and held pursuant to Sec-
tion 14.2 to consider the doing of such act or thing.

14.2. Meetings of Partners. Any matter requiring the consent of a

Majority Interest of the Limited Partners may be considered at a meeting
of the Partners held not less than Ffive (3) nor more than thirty (30)
days after notification thereof shall have been given by the General
PFartner to all Partners. Such notice (1) may be given by the General
Partner, in its discretion, at any time, and (i1) shall be given by the
General Partner as soon as practicable after receipt by the General
Partner of a written request for such a meeting made by holders of ten
percent (10%) of the Percentage Interests. Such meeting shall be held
elther at the principal office of the General Partner or such other
location as ghall be specified by the General Partner.

14 .3, Submissjons to the Limited Fartners. The General Partner

shall give all the Limited Partners notice of any proposal or other
matter required by any provision of this Agreement or by law to be
submitted for the consideration and approval of the Limited Partners.
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Such notice shall include any information required by the relevant
provisions of this Agreement or by law.

ARTICLE XV
Miscellaneous Provisions

15.1. Noticeg. All notices or other communications required or
permitted to be given pursuant to this Agreement shall be in writing and
shall be considered as properly given or made if and vwhen mailed from
within the United States by first class United States mail, postage
prepalid, or if telegraphed, by prepaid telegram, and addressed, 1f to
the Ceneral Partner, to Harbert Land Corporation, One Riverchase Parkway
South, Birmingham, Alabama 35244, and if to a Limited Partner, to the
address set forth on the records of the Partnership. Any Limited
Partner may change his address by giving motice in writing, stating his
new address, to the General Partner and the General Partner may change
its address by giving such notice to all Limited Partners. Commencing
on the tenth (10th) day after the giving of such notice, such newly
designated address shall be such Partner's address for the purpose of
all notices or other communications required or permitted to be given
pursuant to this Agreement,

15.2. PBinding Provisions. The covenants and agraements contained
herein shall be binding upon and inure to the benefit of the heirs,
executors, administrators, successors and assigns of the respective
parties hereto.

15.3. Applicable Law. This Agreement shall be construed and
enforced In accordance with the laws of the State of Alabama, without
regard to the principles of conflicts of law.

15.4. Execution apd Counterparts. This Agreement may be executed
in several counterparts, all of which together shall constitute one

agreement binding on all parties hereto, notwithstanding that all
parties have not signed the same counterpart, éexcept that no counterpart
gshall be binding unless signed by the General Partner.

15.5. Severability of Provisions. If any provision of this

Agreement is or becomes invalid, illegal or unenforceable in any re-
spect, the wvalidity, legality and enforceability of the remaining
provisions contained herein shall not be affected thereby.

15.6. Entire Agreement. This Agreement constitutes the entire
agreement among the parties. This Agreement supersedes any prior
agreement or understanding among the parties and may not be modified or
amended in any manner other than as set forth herein.

15.7. Articles and Sectiong. Titles of Articles and Sections are

for descriptive purposes only and shall not contrel or alter the meaning
of this Agreement as set forth Iin the text.

15.8, Number and Gender. Whenever the context réquires, re-
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ferences in this Agreement to the singular number shall include the
plural, the plural number shall include the singular, and words denoting
gender shall include the masculine, feminine and neuter,

15.9. Partition. Each party waives the benefit of any provisions
of law which may provide for partition of real or personal property and
agrees that he will not resort to any action at law or in equity to
partition any property subject to this Agreenment.

15.10. Creditors. None of the provisions of this Agreement shall
be for the benefit of or enforceable by any creditor of the Partnership
or of any Partner, except to the extent provided by § 10-9A4-122 of the
Act,

15.11, Power of Attorney. Each Limited Partner by the execution

of this Agreement, does irrevocably constitute and appoint the General
Partner, and any successor thereto by merger, consolidation or other-
wise, with full power of substitution, as his true and lawful attorney-
in-fact and agent, with full power and authority in his name, place and
stead, to:

(a) execute, acknowledge, swear to, deliver, file and record 1in
the appropriate public offices

(1) all certificates and other instruments (Including
counterparts of the Agreement and amendments thereto) which
the General Partner deems appropriate to form, qualify or
continue the Partnership as a limited partnership in all
jurisdictions in which the Partmership may conduct business,

(i1) all instruments that the General Partner deens
appropriate to reflect any amendment, change or madification
of the Partnership iIn accordance with the terms of this
Agreement,

(111} all conveyances and other instruments that the
General Partner deems appropriate to reflect the dissolution
and termination of the Partnership pursuant to the terms of
this Agreement, and
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(iv) 1instruments relating to the admission of any
successor General Partner or any additional or substituted
Limited Partner: and

Each Limited Partner hereby agrees to execute and deliver to the General
Partner, within five (5) days after receipt of the Ceneral Partner's
written request therefor, such other and further statements of interest
and holdings, designations, powers of attorney and other instruments as
the General Partner deems necessary. The Power of Attorney pgranted
herein 1s hereby declared irrevocable and a power coupled with an
Interest, sheall survive the death or disability of a Limited Partner, if
an individual, or the dissolution or other termination of a Limited
Partner, if a corporation, trust or partnership, and shall extend to
such Limited Partner's heirs, successors and assigns. Each Limited
Partner hereby agrees to be bound by any representations made by the
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General Partner acting in geood faith pursuant to this Power of Attorney,
and each Limited Partner hereby waives any and all defenses that may be
available to contest, negate or disaffirm any action of the General
Partner taken in good falth under this Power of Attorney.

IN WITNESS WHEREOF, the General Partner and the initial Limited
Partners have executed this Agreement as of the date first above writ-

ten.

GENERAL, PARTNER:

HARBERT LAND CORPORATION

ATTEST:
By:
Ite
LIMITED PARTNER:
'} i
LIMITED PARTNER: /f
o

LIMIJED PARTNER:

LIMITED PARTNER:

LIMITED PARTNER:

-
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STATE OF ALABAMA )
} 88

COUNTY OF SHELBY )

I, Mﬂo MVVU/"? a Notary Public Iin and for said
(Ll E

County in sald State, l'!_areby certify that , whose

name as _(Jexa. bng ¢ olavw = of Harbert Land Corporation, an Alabama
corporation, is signed to the foregoing Partmership Agreement and who is

known to me, acknowledged before me on this day that, being informed of
the contents of the Partnership Agreement, he, as such officer and with
full authority, executed the same voluntarily for and as the act of said

corporation.

Given under my hand this the 5 day of fy)mcﬂb , 1988.

jé;ﬁlfuﬂnlxtﬂlcz .({x&bmithJ#f1{?
Notary Public

NOTARIAL SEAL My commission expires: =279

STATE OF ALABAMA )

)
COUNTY OF SHELBY )

I, M , @ Notary Public in,and for said County
in sald State, hereby c ify that Méd‘, whose name is

signed to the foregoing Partnership Agreement, and who is known to me,
acknowledged hefore me on this day that, being informed of the contents
of the Partnership Agreement, he executed the same wvoluntarily on the

day the same bears date.

Given under my hand this éé day of ééﬂﬁ, 1988.

Notary Public
NOTARIAL SEZAL My commission expires: /ﬂ"ézéz

85
e
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STATE OF ALABAMA )
)

S5
COUNTY OF SHELBY

‘2@\5 de/, a Notary Public ip gnd for said County
in said State, hereby cexfAfy tha , whose name is
signed to the foregoing Partnership Agreemert, and who 1s known to me,

acknowledged before me on this day that, being Informed of the contents
of the Partnership Agreement, he executed the same voluntarily on the
day the same bears date.

Given under my hand this o2& day ufﬁZA‘t-»——ta_, 1988.
ﬁﬂ:ﬂ:ﬂ . %‘—-‘—)
Notary Public

NOTARTAL SEAL My commission expires: ffﬁﬁ/{’

STATE OF ALABAMA
8S;
COUNTY OF SHELBY

)
)
)
I, _ﬁw\j 474—-)& Notary Puzlic in and for sald County

in said State, hereby certify that , whose name is
signed to the foregoing Partnershi Agraement. and who is known to me,
acknowledged hefore me on this day that, being informed of the contents
of the Partnership Agreement, he executed the same wvoluntarily on the
day the same bears date,

Given under my hand this _J7& day nl\ééh_p_% 1988.

Notary Public %
NOTARIAL SEAL My commission axpires*_dé&l/%?




[N r

.
LA
~t
dni g
=
-
[~
~—
=
a

STATE OF ALABAMA )

)S'
COUNTY OF SHELBY

_ﬁg }ﬁ Ma Norary Public in agnd for sald County
in said State, hereby carti{fy that & whose name is
é Agreement, and wiﬁ i.s known to me,

signed to the foregoing Partnersh
acknowledged before me on this day that, being informed of the coentents

of the Partnership Agreement, he executed the same voluntarily on the
day the same bears date.

Given under my hand this ol day of 5_-44’,‘_&?‘, 1988,

A ol Sy

NOTARIAL SEAL My commission expires:

STATE OF ALABAMA
55

COUNTY OF SHELBY .
and for said County

MACLO M, otary é].i
in said State, harahy certify that ’auL-dL. whose name is

signed to the foregoing Partnership Agreement, and who is known to me,
acknowledged before me on this day that, being informed of the contents
of the Partnership Agreement, he executed the same voluntarily on the

day the same bears date,.

Given under my hand this «.% day of ﬂ?@lcq_- , 1988,

e il

Hntary Public

NOTARTIAI. SEAL My commission expires: =27 “q {

- 32 -



General Partner
Harbert Land

Corporation

L1

Donald L. Cook

Howard E. Dyer-Smith

James 0. Rein

Wayne B. Nelson, III

Joseph E. McKay
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TRACE GCROSSINGS, LID.
Agreement and Certificate of Limited Partnerghip

Residence

_Address

One Riverchase Parkway South
Birmingham, Alabama 35244

1104 Water Edge Gourt
Birmingham, Alabama 35244

3345 Sandhurst Circle
Birmingham, Alabama 35223

1517 Yorkmont Cirele
Birmingham, Alabama 35226

1187 Riverchase Parkway Weat
Birmingham, Alabama 35244

1916 Riverwoods Road
Birmingham, Alabama 35244

TOTAL

N TR |

35 PR -8 AHI0: 31

.il"'ll-.

-
T

. - . "
' . . - .
— - 1]? . LI "'ll.

Percantage

~dnterest

70.0%

100.0%

Initial
Capital

Contribution

$ 240,975,

17,212.

25,818.

25,818,

25,818,

8,606

00

20

75

75

73

.25

S 344,250,

REC Oitivinc o & dagaid

s_ 4 8.00
100

Recording 7:&

Indax Fee

TOTAL

00

s d6.00



